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A2n>ERS0N  V.  JomraoK  and  others.(a) 

Under  a  replication  to  a  plea  of  a  release  in  bar,  that  the  release  was  obtained  from 
the  plaintiff  hy  fraud,  the  plaintiff  can  only  prove  fraud  in  its  execution  ;  such  as  a 
fraudulent  reading  of  the  release,  or  its  substitution  for  some  other  paper,  or  that  by 
some  device  a  different  instrument  was  given  from  that  intended.  He  cannot  prove 
that  the  release  was  obtained  from  the  plaintiff  in  fraud  of  the  rights  of  his  attorney 
to  whom  the  demand  released  equitably  belonged. 

(Before  Oaxlet,  Gh.  J.  and  Vandbrfosl  and  Saitofokd,  J.  J.) 
March  13 ;  April  14»  1849. 

This  was  an  action  of  debt  on  a  bond  for  $250,  dated  January 
13, 1842,  executed  to  the  plaintiff  Anderson,  by  Johnson  as  prin- 
cipal and  the  other  two  defendants  as  sureties,  on  suing  out  a 
writ  of  error  from  the  common  pleas  of  New  York  to  the  late 
supreme  court,  to  remove  a  judgment  recovered  by  Anderson 
against  Johnson.  The  condition  was  in  the  usual  form,  that 
Johnson  should  pay  the  judgment  below  with  costs  and  dama- 
ges, in  ease  the  judgment  were  affirmed. 

The  declaration  counted  on  the  bond,  and  for  breach,  set  forth 


(a)  This  and  several  of  the  eases  which  follow,  were  omitted  in  their  regular  order, 
because  they  could  not  be  prepared  for  the  press  in  time. 
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Aadtmon  ▼.  Johneon. 


the  affinmuDce  of  the  judgment  in  the  supreme  court,  with  coete 
and  damages,  and  flie  omiBsion  of  Johnson  to  pay  the  same. 

The  defendants  pleaded  a  release  under  seal,  executed  to 
them  by  Anderson  after  the  commencement  of  the  suit  on  the 
bond,  by  which  he  released  and  discharged  the  bond  and  all 
sums  due  or  to  grow  due  thereon,  and  all  actions,  &a,  upon  or 
growii^  out  of  tlie  same. 

To  this  plea  the  plaintiff  replied,  that  the  release  was  had  and 
obtained  from  him  by  fraud  and  covin  of  the  defendants,  upon 
which  issue  was  joined. 

At  the  trial  in  December,  1848,  the  defendants  proved  the 
release  executed  by  the  plaintiff,  dated  January  29,  1848.  The 
consideration  was  proved  to  be  a  receipt  given  by  the  defendant 
Watson  to  the  plaintiff  for  $150,  on  a  judgment  in  favor  of 
Drummond  and  Watson  against  the  plaintiff,  and  the  payment 
of  fifteen  dollars  in  money.  The  defendants  read  in  evidence 
the  record  of  the  last  mentioned  judgment,  which  was  for 
$295  26,  recovered  in  this  court,  for  costs,  in  a  suit  of  Anderson 
against  Drummond  and  Watson,  in  March,  1845. 

It  was  then  proved  on  the  part  of  the  plaintiff!,  that  the 
judgment  recovered  by  the  plaintiff  on  the  writ  of  error  in  the 
supreme  court  was  for  costs  only,  and  that  Samuel  F.  Clarkson 
was  the  attorney  for  the  plaintiff  in  that  suit,  as  well  as  in  this. 
Tliat  on  the  20th  of  November,  1843,  Mr.  Clarkson  gave  a 
notice  in  writing  to  the  defendants  in  this  suit,  that  the 
jadgment  on  the  writ  of  error  was  for  costs,  and  belonged  to 
him ;  that  Anderson  had  not  paid  any  part  of  the  costs  to  him, 
either  in  tlial  suit  or  in  the  court  below,  and  that  the  now 
defendants  wore  forbidden  to  settle  the  costs  with  any  one 
excq)t  him.  Tliat  on  the  12th  of  January,  1848,  a  notice  in 
iluH  suit  was  served  on  Mr.  Watson  as  defendant  and  as  attorney 
for  tlie  dofendants,  referring  to  the  former  notice,  stating  that 
Mr.  (Jlarkson's  costs  were  not  paid,  forbidding  them  to  make 
any  sottlomout  witli  Anderson,  and  notifying  them  that  any 
nottlonuMit  with  him  would  be  illegal.  The  evidence  of  these 
notices  was  objectod  to  by  the  defendants. 

The  dofondauts  then  called  the  plaintiff  as  a  witness,  who 
toBtlliod  that  ho  executed  the  release  freely  and  feirly,  after 
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consultation  with  his  own  counsel ;  that  he  did  not  authorize 
this  suit  to  be  commenced ;  and  that  the  suit  against  Drummond 
and  Watson,  which  resulted  in  the  judgment  against  hira,  was 
prosecuted  by  Mi\  Clarkson  without  his  consent,  and  for  his  own 
benefit. 

The  judge  directed  a  verdict  for  the  plaintiflf,  with  leave  to 
the  defendants  to  move  to  enter  a  nonsuit  They  moved 
accordingly  on  a  case. 

W.  Watson^  for  the  defendants,  cited  2  Hall's  E.  433  \  9 
Cowen  34 ;  3  John.  425  ;  17  John.  291 ;  1  Mass.  E.  117. 

S.  F,  Gla/rJcson,  for  the  plaintiflf,  cited  1  Chitty's  PI.  570 
[613] ;  2  M.  and  Sel.  378 ;  1  John.  Cas.  411 ;  11  John.  E.  4? ; 
15  ibid.  405 ;  1  Cowen  174 ;  4  ibid.  416 ;  13  Wend.  419 ;  1 
Wheaton  233. 

By  the  C!ourt.  Oakley,  Ch.  J. — ^The  question  arises  on  the 
testimony  offered  in  support  of  the  replication,  and  whether  the 
latter  can  be  sustained  by  such  evidence. 

The  defendants  contend  that  the  only  fact  put  in  issue  by  such 
a  replication  to  a  plea  of  a  release,  is  whether  the  release  was 
obtained  by  any  fraudulent  device  or  practice,  as  by  substituting 
one  paper  for  another.  lie  referred  to  Belden  v.  Davua^  2 
Hall's  R.  433,  in  which  there  was  an  attempt  to  impeach  a 
release  by  showing  fraud  in  the  consideration  on  wliicli  it  was 
founded ;  and  the  court  held  the  evidence  to  be  inadmissible,  on 
the  ground  that  the  only  fraud  which  could  be  pleaded  at  law, 
to  avoid  a  deed,  was  fraud  in  its  execution,  such  as  a  fraudulent 
reading  of  it,  or  the  substituting  of  one  instrument  for  another, 
or  the  obtaining  by  some  device  such  an  instrument  as  the 
party  did  not  intend  to  give. 

This  decision,  it  will  be  observed,  was  before  the  revised 
statutes,  which  allow  the  obligee  to  plead  and  prove  the  want 
of  consideration  in  defence  of  an  action  upon  a  sealed  instru- 
ment. We  do  not  think,  on  consideration,  that  the  rule  is 
altered  as  to  the  effect  of  a  plea  setting  up  fraud  in  the  execution 
of  the  instrument.    Under  such  a  plea,  we  think  that  the  same 
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evidence,  and  no  other,  may  be  given,  as  was  admissible  in 
support  of  it  before  the  revised  statutes. 

In  a  case  like  that  sought  to  be  proved  by  the  plaintiff,  the 
fiujts  must  be  stated  upon  the  record,  in  order  to  enable  the  court 
to  protect  the  rights  of  the  party.  The  plaintiff  relied  very 
much  upon  Martin  v.  Sawks^  15  John.  405;  but  that  case 
differs  essentially  from  this  in  the  manner  in  which  the  question 
was  presented.  There  the  matter  relied  upon  to  defeat  the 
release  came  up  in  evidence,  in  answer  to  a  special  notice  with 
the  plea  of  the  general  issue,  setting  up  the  release  of  the 
plaintiff  in  the  judgment,  in  an  action  of  debt  for  an  escape, 
prosecuted  by  the  attorney  in  the  name  of  the  plaintiff.  It  is 
true  that  the  court  there  upheld  the  lien  of  the  attorney  for  his 
costs  (the  judgment  being  for  costs  only),  against  the  effect  of  the 
plaintiff's  release  to  the  sheriff;  but  the  case  has  no  bearing  upon 
the  point  before  us. 

The  mistake  here  consists  in  putting  in  a  general  replication, 
per  framdem^  instead  of  replying  the  special  circumstances 
relied  upon  to  show  the  equity  of  the  attorney. 

The  plaintiff  must  be  nonsuited,  pursuant  to  the  reservation  to 
that  effect  at  the  trial. 


BLtmr  V.  Whttnet  and  others. 

Where  an  action  to  recover  counael  fees  was  referred  after  iasae,  by  a  rule  of  court, 
to  three  referees,  to  fre  heard  and  determined  bff  them  on  legal  and  equitable 
princtpUtf  it  was  held,  that  the  cause  was  thereby  taken  out  of  court,  and  submitted 
to  arbitration,  and  that  the  court  had  no  jurisdiction  to  hear  a  motion  to  set  aside 
the  refereeef  report. 
The  reference  was  a  good  parol  submission  to  arbitration,  and  the  plaintiff,  in  whose 
favor  the  referees  reported,  can  maintain  an  action  upon  their  report  as  an  award. 
(Before  Oaklby,  Ch.  J.,  and  Vandskpoel  and  Sandford,  J.  J.) 
March  13, 14 ;  April  14, 1849. 

This  was  a  motion  to  set  aside  the  report  of  referees,  made  in 
&vor  of  the  plaintiff  in  the  above  suit ;  on  which  the  plaintiff 
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contended,  that  by  the  reference,  the  suit  was  out  of  court,  and 
that  the  court  could  not  entertain  the  motion.  The  facts  are 
stated  in  the  opinion  of  the  judge. 

C.  LimngsUm  and  W.  C.  Wetmore^  for  the  defendants. 

J,  JSluntj  in  person. 

By  the  CoiTKT.  Oaklet,  Ch.  J. — ^The  plaintiff.  Blunt,  and  the 
six  defendants,  Whitney  and  others,  were  the  owners  of  real 
estate  situated  in  the  north-eastern  part  of  the  city  of  New 
York,  and  were  annoyed  by  various  erections  of  the  butchers, 
which  they  complained  of  as  nuisances,  such  as  a  hide  house,  a 
melting  house,  and  the  like.  A  public  meeting  of  those  interested 
in  putting  down  these  nuisances  was  held,  at  which  a  committee 
was  appointed  to  raise  funds  for  the  purpose  of  removing  them 
by  legal  proceedings.  The  plaintiff,  and  all  the  defendants  in 
this  suit,. except  J.  0.  Merritt,  were  members  of  this  committee. 
It  did  not  appear  that  any  new  committee  was  ever  appointed, 
or  any  action  had  for  that  purpose. 

A  vigorous  and  protracted  litigation  with  the  butchers  ensued. 
The  committee  directed  the  plaintiff,  who  was  an  attorney, 
solicitor  and  counsellor,  to  file  one  bill  in  chancery,  and  D.  P. 
Hall,  Esq.,  to  file  another;  and  they  retained  George  Wood, 
Esq.,  as  counsel.  The  direct  action  of  the  committee  there 
ceajsed.  Tlie  chancery  suit  proceeded,  and  an  indictment  for  a 
nuisance  was  obtained  and  tried  in  respect  of  the  melting  house. 
After  a  long  controversy  the  butchers  were  defeated,  and  the 
defendants  and  their  associates  were  substantially  successful  in 
the  litigation. 

The  means  relied  upon  for  conducting  it  by  the  committee,  a 
subscription  or  assessment,  did  not  sufSce  to  pay  the  entire 
expense.  The  plaintiff  claimed  a  large  sum  for  his  counsel  fees 
in  the  suits.  His  costs  were  not  in  question.  There  was  no 
satisfactory  evidence  of  any  action  of  the  committee  as  such,  in 
retaining  the  plaintiff  as  counsel ;  but  it  was  shown  that  some 
individual  members  knew  of  his  acting  in  that  capacity,  and 
others  attended  meetings  of  the  committee  where  his  acts  were 
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spoken  of;  and  thus  there  was  evidence  from  which  a  retainer 
might  be  inferred. 

The  plaintiff's  demand  for  counsel  fees  remaining  unpaid,  he 
brought  a  snit  against *the  defendants  for  its  recovery.  After  the 
cause  was  at  issue,  on  the  14:th  of  December,  1848,  a  rule  of 
courtVas  entered  by  the  written  consent  of  the  parties,  referring 
the  cause  to  three  referees,  "  to  hear  and  determme  the  matters 
in  controvei*sy  on  legal  and  equitable  principles."  They  have 
tried  the  cause,  and  have  made  a  report  awarding  twelve  hundred 
dollars  to  the  plaintiff.  In.  their  special  report  of  the  case,  tlie 
referees  state  the  princij^les  on  which  they  proceeded.  Thus, 
from  the  entire  sum  fixed  upon  by  them,  they  deducted  one 
seventh  as  the  proportion  which,  on  equitable  principles  (to  use 
their  own  words),  the  plaintiff  himself  ought  to  bear.  They 
proceed  to  say,  "  And  as  some  of  the  items  might  not  be  fully 
proved,  and  some  overcharged  in  the  bill  of  particulars  compared 
with  the  evidence,  and  as  the  plaintiff  received  some  benefit  in 
the  taxed  costs  recovered  by  him,  and  the  referees  were  to 
determine  the  matters  in  controversy  on  legal  and  equitable 
principles,  they  deemed  it  equitable  to  deduct  from  the 
plaintiff's  bill"  certain  other  sums  specified.  And  after  some 
further  observations,  they  say  they  were  satisfied  that  the  sum 
allowed  by  them  was  "no  more  than  a  just  and  equitable 
compensation"  to  the  plaintiff. 

Thus  it  appears  that  the  referees  very  properly  considered  and 
decided  the  case  on  equitable  grounds  and  principles.  And  the 
fact  stated,  that  they  required  the  plaintiff,  as  one  of  the 
committee,  to  contribute  his  proportion  of  his  own  claim,  shows 
that  the  action  could  not  be  maintained  at  law  at  all. 

In  short,  the  reference  took  the  cause  out  of  court  and 
submitted  it  to  arbitration ;  and  the  report  is  no  doubt  a  good 
award,  on  a  parol  submission. 

The  defendants  move  to  set  it  aside,  but  we  cannot  entertain 
the  motion  at  all.    The  case  has  passed  beyond  our  jurisdiction. 

The  report  must  be  treated  as  an  award  made  on  equitable 
principles,  on  which  the  ])laintiff  can  probably  maintain  an 
action.  Or,  if  so  advised,  he  may  apply  by  motion  to  enter  a 
judgment  upon  it ;  but  it  now  seems  to  us  that  such  a  motion 
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cannot  be  granted.    We  can  make  no  order  on  the  subject  now, 
and  must  dismiss  the  application  for  want  of  jurisdiction. 


Wolfe  v.  J.  Myebs  &  Co. 

Where  the  owners  of  a  canal  boat  signed  a  contract  in  the  form  of  a  bill  of  ladings 

by  which  they  agreed  to  deUver  a  quantity  of  wheat  to  the  plaintiff  at  New  YoA  ; 

it  was  held,  that  parol  evidence  of  InstmctionB  by  the  plaintiff's  agent,  on  the  same 

day  and  before  the  contract  was  signed^  to  send  the  wheat  to  a  different  party  at 

another  place,  was  inadmiafiible. 
The  contract,  being  signed  by  the  owners  and  not  by  the  master,  was  not  a  bill  of 

lading. 
A  bill  of  lading  has  a  twofold  character.    It  is  a  receipt  as  to  the  quantity  laden  on 

board  the  ▼essel,  and  a  contract  to  deliver  the  same  at  the  place  and  to  the 

condgnee  named. 
As  a  receipt,  it  is  open  to  explanation  between  the  parties,  by  parol  evidence. 
But  in  its  character  as  a  contract  it  cannot  be  altered,  varied,  or  explained  by  each 

evidence. 

(Before  Oaklby,  Ch.  J.,  and  Vaitderfobl  and  Sxsdford,  J.  J.) 
March  15, 16 ;  April  21,  1849. 

This  was  an  action  of  assarapsit  to  recover  damages  for  not 
delivering,  pursuant  to  a  bill  of  lading,  a  cargo  of  wheat  shipped 
at  Buffalo,  by  a  boat  called  the  Salem ;  and  was  tried  before 
the  Chief  Justice,  on  the  11th  of  December,  1848. 

The  plaintiff  read  in  evidence  the  following  biU  of  lading  or 
contract,  viz. 

"  No. 


"  Buffalo,  June  3, 1847. 
"Shipped  in  good  order,  by  John  T.  Noye,  on  board  of 

canal  boat  Salem,  Troy  &  Ohio  Line,  whereof i& 

master,  the  following  articles  to  be  delivered  in  like  good 
cH'der,  as  addressed. 
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c 

N.  H.  Wolfe. 
New  York. 


2600  Bub.  Wheat. 

Freight  to  New  York,  STcts. 
J.  Myers  &  Co. 
per  J.  Topping." 


It  appeared  that  the  plaintiff  was  a  wheat  and  flour  merchant 
in  the  city  of  New  York,  and  the  defendants  were  the  owners 
of  the  canal  boat  The  wheat  had  been  bought  in  Buffalo  bj 
J.  T.  Noye,  an  agent  of  the  plaintiff,  and  it  was  shipped  under 
his  directions.  It  was  brought  to  New  York  by  the  boat  Salem, 
where  it  was  delivered  by  the  defendants'  agents  to  John  B. 
Wright  &  Co.,  Jime  21, 1847,  for  account  of  Imlay  &  Smith 
of  Hartford,  Connecticut.  Wright  &  Co.  were  agents  of 
Lnlay  &  Smith,  and  were  in  the  habit  of  receiving  wheat  from 
Buffalo  for  that  firm,  some  of  which  was  purchased  by  Noye. 
They  sold  the  wheat  in  question  for  account  of  Imlay  &  Smith, 
on  the  7th  of  July.  Two  or  three  weeks  after  the  sale,  Wright 
&  Co.  learned  from  the  plaintiff  that  the  wheat  belonged  to  him, 
and  subsequently  paid  to  him  the  net  proceeds.  The  price  of 
wheat,  however,  had  fallen  very  materially  between  the  2l6t 
June  and  7th  July. 

On  the  part  of  the  defendants,  evidence  was  given  to  show  that 
on  the  same  day  the  bill  of  lading  was  signed  at  Buffalo,  and 
before  it  was  signed,  the  clerk  of  Noye,  who  superintended  the 
shipment,  and  who  obtained  the  bill  of  lading,  directed  Topping, 
the  defendant's  bookkeeper,  who  signed  it,  to  ship  the  wheat  in 
question  to  Lnlay  &  Smith,  Hartford,  care  of  Wright  &  Co., 
Albany.  It  appeared  that  such  a  direction  was  entered  by  Topping 
at  the  time,  in  the  defendant's  canal-shipping  book,  and  that 
Topping  gave  to  the  captain  of  the  boat  a  bill  of  lading  correspond- 
ing with  the  book.  Some  counter  evidence  was  given  as  to  this 
direction  on  the  part  of  the  plaintiff. 

The  judge,  reserving  the  questions  of  law,  submitted  to  the 
jury  to  find  the  amoimt  of  the  plaintiff's  damages,  if  he  were 
entitled  to  recover;  and  requested  their  answer  to  the  questions, 
1.  Did  the  clerk  of  Noye  give  verbal  directions  to  Topping  to 
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send  the  wheat  to  Imlaj  &  Smith  ?  2.  If  bo,  was  it  before  or  at 
the  time  the  bill  of  lading  to  the  plaintiff  was  signed  by 
Topping?  The  jniy  found  that  such  verbal  directions  were 
given  bj  Noye's  clerk,  before  Topping  signed  that  bill  of  lading 
and  on  the  same  day ;  and  they  assessed  the  plaintiff's  damages, 
subject  to  the  opinion  of  the  court,  at  $1065  78.  The  cause  was 
brought  before  the  court  on  a  case. 

T.  C.  T.  Buckley  and  J.  W.  Gerard^  for  the  plaintiff. 

I.  The  plaintiff's  bill  of  lading  is  the  written  evidence  of,  and 
contains  the  contraet^  for  the  breach  of  which  the  plaintiff  claims 
to  recover.  Parol  testimony  in  relation  thereto,  can  only  be 
admitted,  upon  and  subject  to  the  rules  of  evidence  applicable  to 
written  instruments.  {Oreery  v  Holly^  14  Wend.  26 ;  Lickha/rrow 
V.  Mason^  1  H.  Bl.  359,  adopted  and  approved  in  Comll  v.  Ilill^ 
4  Denio  830.)  It  is  more  than  a  mere  receipt,  and  is  excepted 
fix>m  the  rules  of  evidence  which  apply  to  receipts  proper. 
(2  Thill.  Ev.  Notes,  216, 217 ;  3d  ibid.  1439  and  cases ;  Goodyear 
V.  Ogden^  4  Hill,  104 ;  May  v.  Bahcock^  4  Hamm.  Ohio  R.  334 ; 
Wakefield  v.  Stednum,  12  Pick.  562 ;  also  17  Mass.  Rep.  571.) 

n.  The  testimony  offered  by  defendant  in  support  of  his  de- 
fence is  inadmissible,  and  should  be  excluded ;  because,  1.  No 
parol  testimony  can  be  received  to  vary  or  contradict  a  written  con- 
tract free  from  ambiguity.  (Chitty  on  Contracts,  99  ;  Erwin  v. 
Sanders^  1  Cowen  249.)  2.  The  facts  proposed  to  be  established 
as  a  defence  to  the  action,  fire  no  defence.  The  defendants  are 
bound  at  law  by  their  agreement,  the  bill  of  lading  in  plaintiff's 
hands.  A  mistake  in  that  can  only  be  rectified  in  a  court  of  equity^ 
upon  a  bill  filed  to  reform  the  contract.  {CJieriat  v.  Barker^ 
2  John.  R.  346 ;  Fiizhugh  v.  Runyon^  8  T.  R.  375  ;  PaUfien  v. 
Pierce^  12  Wend.  61 ;  Cameron  v.  Irwin^  5  Hill  274 ;  Wef>b  v. 
Bice,  6  Hill  219.  3.  The  bill  of  lading,  in  the  hands  of  a  third 
party,  is  conclusive  on  the  defendants.  {Howa/rd  v.  Tucker^ 
1  B.  &  Ad.  712.) 

lEL  The  plaintiff  is  entitled  to  judgment  even  if  that  testimony 
is  admitted,  upon  the  finding  of  the  jury.  1.  K  verbal  directions 
even  were  given,  they  are  merged  in  and  superseded  by  the 
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written  order  given  on  the  same  day  "when  the  bill  of  lading 
was  signed,  with  notice  and  knowledge  of  which  defendants  are 
chargeable  and  by  which  they  are  bound.  2.  K  those  directions 
were  given  by  Noye's  clerk,  they  were  nnauthorized  and  irregular 
and  do  not  bind  the  plaintiff.  3.  The  plaintiff  should  not  suffer 
by  the  carelessness  of  defendants'  clerk.  4.  The  finding  that 
verbal  directions  were  given  is  not  sustained  by  the  evidence. 

T.  IT.  Hodman  and  A.  Mcmn^  Jun.^  for  the  defendants. 

1.  On  the  finding  of  the  jury  that  the  verbal  instructions  were 
given  to  Topping,  to  ship  the  wheat  to  Imlay  &  Smith,  before 
the  bin  of  lading  in  the  plaintiff's  hands  was  signed,  the  testi- 
mony of  Topping  respecting  that  transaction  must  be  taken  as 
true,  and  it  proves  that  the  wheat  was  shipped  under  the  verbal 
contract,  which  was  simultaneously  reduced  to  writing  by  his 
entry  in  the  shipping  book  of  the  defendants,  and  a  transcript 
thereof  entered  on  the  bill  of  lading  or  shipping  bill  sent  with 
the  boat. 

2.  This  constituted  the  true  and  only  contract  between  the 
parties.  This  was  the  bill  of  lading  by  which  the  parties  are 
bound,  and  this  contract  the  defendants  faithfully  performed. 
The  other  bill  of  lading  was  signed  by  defendants'  agent  by 
mistake. 

This  is  the  legitimate  conclusion  to  be  drawn  from  the  finding 
of  the  jury  and  the  case.  If  the  defendants  had  the  right  to 
prove  these  facts,  and  were  not  estopped  to  do  so  by  the  bill  of 
lading  in  the  plaintiff's  hands,  they  are  entitled  to  judgment  on 
the  verdict. 

3.  The  erroneous  directions  to  deliver  the  wheat  to  Imlay  & 
Smith,  was  the  fault  of  the  plaintiff's  agent.  The  origin  of  his 
error  is  already  proved. 

Tlie  question  is,  who  shall  suffer  the  consequences.  His 
principal,  or  the  innocent  can-iers,  who  are  sought  to  be  held 
liable  upon  a  contract  to  which  in  contemplation  of  law  they 
have  never  assented. 

4.  In  legal  effect,  the  rights  of  the  parties  are  the  same  as  if 
the  plaintiff  in  person  had  made  the  original  contract  with  the 
defendants  to  caiTy  the  wheat  and  deliver  it  to  "Wright  &  Co., 
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they  had  shipped  it  accordingly,  and  snbseqnently  the  plaintiff 
had  presented  the  bill  of  lading-  which  he  holds,  and  they 
supposing  it  to  be  a  transcript  from  tlieir  shipping  book,  without 
examination  and  inadvertently^  had  signed  it.  Wolfe  is  in 
contemplation  of  law,  both  shipper  or  consignor  and  consignee, 
bound  by  the  acts  of  his  agent  and  sub-agent,  and  affected  by 
their  knowledge  of  the  facts.  {Berkley  v.  Wating^  T  Adol.  and 
£11.  29.) 

5.  As  between  shipowner  and  a  stranger,  or  an  assignee  for 
value  of  the  bill  of  lading,  that  instrument  may  be  conclusive. 
Public  policy  would  •  seem  to  require  that  it  should  be  so. 
"When  its  negotiable  quality  is  acted  ui)on,  and  the  rights  of  third 
persons  intervene,  the  rigor  of  the  rule  is  properly  exercised.  But 
as  between  the  parties  to  the  bill,  it  is  not  conclusive,  in  a  case 
like  the  present.  It  is  merely  a  receipt,  liable  to  be  opened  by 
evidence  of  the  real  facts.  If  it  were  otherwise,  the  greatest 
injustice  mig^t  be  perpetrated  by  the  form  of  law.  {Bates  v. 
Ford,  1  Moody  and  Kob.  106  ;  7  Adol.  and  Ell.  29  ;  Portland 
Bank  v.  Stiihbs,  6  Mass.  R.  425 ;  Abbott  on  Shipping,  324.) 

6.  A  court  of  equity  would  not  hesitate  to  correct  a  mistake 
of  this  kind. 

But  a  party  is  not  obliged  to  api)ly  to  a  court  of  equity  for 
relief.  Parol  evidence  to  show  the  mistake  is  admissible,  by 
way  of  defence  in  a  court  of  law.  The  rules  of  evidence  in  lx)th 
courts  are  the  same.    (Starkie  on  Ev.  1017,  note  1018.) 

The  evidence  in  such  case  is  not  offered  to  contradict  or 
explain  a  valid  existing  instrument,  but  fo  show  that  it  was 
never  such ;  that  from  accident  or  negligence  it  has  never  consti- 
tuted tlie  actual  d^poisitory  of  the  intention  and  meaning  of  the 
parties.  (Dnd.  1018.)  In  this  case  the  aid  of  a  court  of  equity 
could  not  be  had  before  the  damage  was  sustained. 

7.  If  the  court  protect  the  defendant;^  from  liability  on  account 
of  the  damages  occasioned  by  the  ncirlitroiicc  of  tliii  j^laiiitilPs 
agent,  the  plaintiff  is  not  remediless.  lie  has  hi.s  action  airainst 
his  agent. 

But  if  the  defendants  are  compelled  to  pay,  tlioy  have  no 
remedy. 

8.  It  is  in  point  of  conscience  and  equity,  an  actual  fraud  to 
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claim  an  undue  benefit  and  advantage  from  mere  mistake, 
contrary  to  the  real  intention  of  the  contracting  parties. 
(Starkie's  Ev.  1018, 19.) 

By  the  Court.  Oaklet,  Ch.  J. — ^The  question  involved  in 
this  case,  which  was  much  contested,  and  is  not  free  from  diffi- 
culty, is  the  admissibility  of  the  evidence  of  verbal  directions 
given  relative  to  the  shipment  of  the  wheat,  differing  from  the 
bill  of  lading,  as  it  is  called,  which  was  delivered  to  the  plaintiff. 
The  paper  is  not,  however,  technically  speaking,  a  bill  of  lading, 
because  that  is  signed  by  the  master  of  the  vessel  on  which  the 
goods  are  laden,  while  this  is  signed  by  the  owners  of  the  canal 
boat.  It  is,  nevertheless,  a  plain  stipulation  by  those  owners 
that  the  wheat  in  question  shall  be  delivered  to  the  plaintiff  in 
New  York.    This  has  not  been  done. 

But  it  is  said  in  their  defence,  that  on  the  same  day  iMs 
instrument  was  signed,  and  before  it  was  signed,  the  plain- 
tiff's agent  gave  verbal  directions  to  the  defendants  clerk  to 
send  the  wheat  to  Imlay  and  Smith.  The  jury  have  found  these 
facts  as  claimed  by  the  defendants,  and  although  their  finding 
on  the  evidence  in  that  respect  is  not  very  satisfactory,  we 
are  not  disposed  to  interfere  with  the  verdict  on  that  ground. 
The  question  therefore  is,  whether  those  instructions  were  admis- 
sible to  vary,  explain,  or  affect  this  written  instrument  ?  The 
general  principle  is,  that  a  written  contract  cannot  be  varied, 
by  parol  evidence  of  instructions  given  before  or  at  the  time  the 
contract  is  executed,  because  all  the  terms  of  the  agreement  are 
deemed  to  be  expressed  and  fixed  by  the  written  instrument 
It  is  contended  on  the  part  of  the  defendants,  that  this  principle 
does  not  apply  to  a  bill  of  lading,  and  they  attempt  to  liken  it  to 
a  receipt,  which  is  open  to  explanation.  Ordinarily,  a  bill  of 
lading  partakes  of  a  twofold  character.  It  is  both  a  receipt  and 
a  contract.  It  is  a  receipt  as  to  the  number  of  bushels,  or 
the  quantity  of  the  article  put  on  board  the  vessel ;  and  it  is  a 
contract  to  deliver  the  same  at  a  certain  place  and  to  a  certain 
party.  As  far  as  it  is  a  receipt,  it  is  no  doubt  open  to  explana- 
tion between  the  parties  to  it.  The  person  giving  it  may  prove 
that  he  was  mistaken  in  the  quantity  of  goods  delivered  to  him, 
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e.  g.  that  only  one  thousand  buBhels  of  wheat  were  put  on  board, 
instead  of  two  thousand  expressed  in  the  bill  of  lading. 

Bat  there  is  no  case  which  goes  the  length  of  holding  that  the 
master  shall  be  permitted  to  allege,  not  only  that  he  did  not 
receive  the  quantity  of  goods  specified,  but  also  that  there  was  a 
mistake  in  the  bill  of  lading,  in  stating  the  destination  of 
the  property  intrusted  to  him.  K  the  bill  of  lading  state 
that  the  property  was  to  go  to  Liverpool,  the  master  can- 
not prove  that  by  verbal  agreement  it  was  to  be  sent  to  London. 
That  would  be  a  distinct  variation  of  the  contract,  of  which  parol 
evidence  cannot  be  admitted.  The  true  distinction  is  that  which 
we  have  already  stated ;  and  there  is  no  authority  which  goes 
beyond  it — as  a  receipt,  it  may  be  varied  and  explained 
by  parol ;  as  a  contract,  it  cannot. 

This  would  be  the  rule  in  this  case,  if  the  instrument  were  a 
bill  of  lading.  But,  we  repeat,  it  is  not.  It  is  a  direct  stipulation 
of  the  owners,  to  deliver  the  quantity  of  wheat  specified  to 
the  plaintiflF  in  New  York.  As  such  an  agreement,  it  may 
be  questionable  whether  the  parties  could  prove  that  there  was 
a  mistake  in  the  quantity  of  wheat.  Clearly  they  cannot  prove 
by  parol,  that  there  was  a  mistake  as  to  the  person  to  whom,  or 
the  place  at  which  it  was  to  be  delivered.  We,  therefore,  think 
the  plaintiff  must  have  judgment  for  the  damages  assessed 
by  the  jury. 

Judgment  for  the  plaintiff. 


Bbownino  &  Hull  v.  Daleshe. 

The  first  story,  with  the  basement  and  sob-eellar,  of  a  four  story  store,  was  leased  to 
the  plaintifb ;  and  the  three  npper  stories  to  the  defendant,  at  the  same  time ;  each 
with  the  appurtenances.  The  entrance  to  the  upper  stories  was  from  the  front,  over 
a  short  entry  leading  to  a  staircase.  This  entry  was  separated  from  the  residae  of 
the  first  floor,  by  three  folding  doors,  with  bolts  to  fasten  on  each  side.  There  was 
a  hatchway  in  the  floor  of  the  same  entry,  leading  to  the  basement  and  cellar,  over 
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which  hatch  a  tackle  and  fall  were  placed,  to  elevate  and  lower  goods,  the  wheel 
of  which  was  in  the  attic,  and  it  was  worked  by  ropes  passing  down  through  the 
respective  floors.     The  keeping  of  the  folding  doors  open  in  business  honrs,  was  a 
great  advanUge  to  the  occupant  of  the  first  floor.     The  opening  of  the  hatch  in 
that  floor,  obstructed  the  passage  to  the  upper  stories,  unless  persona  passed  through 
the  folding  doors. — In  a  contest  as  to  the  rights  of  the  respective  tenants ; 
Held,  1.  That  the  tenant  of  the  firet  and  sub-stories  had  the  right  to  use  the  hatchway 
in  the  entry,  and  the  tackle  and  fall,  for  depositing  goods  in  the  basement  and 
cellar,  and  elevating  them  therefrom ;  making  use  of  them  in  good  faith,  and  not 
keeping  ^the  hatch  open  unnecessarily.  ^ 

2.  That  the  tenant  of  the  first  floor  had  the  right  to  keep  the  folding  doors  open, 
during  business  hours  in  the  day  time,  free  from  the  control  of  the  tenant  of  the 
loits ;  and  that  each  had  the  right  to  close  and  fasten  them  at  night. 

3.  That  the  tenant  of  the  lofts  might  pass  in  and  out  through  the  folding  doors,  when 
the  hatchway  was  io  use  by  the  tenant  of  the  first  floor. 

(Before  Oakley,  Ch.  J.,  and  VANDEaroEL  and  Sandfokd,  J.  J.) 
March  8 ;  April  21,  1849. 

This  was  an  action  on  the  case,  tried  before  Sandford,  J.,  in 
June,  1848.  The  declaration  claimed  damages  for  the  obstioic- 
tion  by  the  defendant  of  the  folding-doors  in  the  store  No.  7 
Pine  street,  as  hereafter  mentioned,  and  for  fastening  down 
their  hatchway  leading  to  the  basement,  and  preventing  them 
from  using  the  tackle  and  fall  extending  from  the  top  of  the 
store  to  such  hatchway. 

At  the  trial,  the  plaintiffs  read  in  evidence  a  lease  to  them  from 
the  owner  of  the  store,  dated  March  19,  1846,  for  the  lower  or 
first  floor,  the  basement  story,  and  the  under  cellar,  of  the  brick 
warehouse  or  store  No.  7  Pine  street  (the  premises  to  be  used 
for  the  sale  of  dry  goods),  for  five  years  from  May  1,  1846. 
They  then  proved  that  they  were  in  possession  in  March,  1846, 
under  a  previous  lease,  and  continued  in  possession  until  the 
trial.  It  subsequently  appeared,  that  by  a  lease  dated  the  same 
nineteenth  day  of  March,  1846,  the  owner  of  the  building 
demised  to  the  defendant  and  one  Gayot,  for  five  years  from 
May  1, 1846,  the  front  part  of  the  second  story,  and  the  whole 
of  the  third  and  fourth  stories,  of  the  same  store,  to  be  used  for 
the  sale  of  china  and  glass  ware. 

It  was  proved  that  the  arrangement  and  situation  of  the  store 
when  demised  was  as  follows : — ^It  was  about  twenty-five  feet 
wide  and  seventy  feet  deep.    The  front  of  the  first  floor  was 
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divided  by  stone  columns  into  three  openings  of  equal  width, 
each  of  which  was  fitted  with  double  sash  doors.  Through  two 
of  the  front  openings,  the  entrance  was  direct  into  the  wareroom 
or  store  which  occupied  the  entire  first  story.  The  third  open- 
ing, which  was  about  six  feet  wide,  oj^ened  upon  a  small  entiy 
w  passage,  from  which  the  stairs  ascended  to  the  upper  stories. 
The  stairs  were  placed  along  the  exterior  wall  of  the  buUding 
and  were  two  feet  and  ten  inches  in  breadth,  the  lower  step 
being  about  seven  feet  jfrom  the  front  opening.  Separating  tliis 
'  entry  from  the  residue  of  the  first  story,  were  three  large  folding 
dooFS,  fitted  up  on  hinges,  so  that  they  might  all  be  opened  into 
tiie  Btore  on  the  first  floor,  and  the  entry  thrown  into  and  made 
an  entrance  to  that  store.  These  doors  were  fitted  with  bolts,  so 
as  to  fasten  on  both  sides.  Two  of  them,  which  together  were 
seven  feet  six  inches  wide,  stood  on  a  diagonal  line,  extending 
from  the  stone  column  separating  the  third  from  the  middle 
frx^nt  opening,  at  an  angle  of  about  fifty  degrees,  towards  the 
inner  side  of  the  staircase.  The  third  folding  door,  three  and  a 
half  feet  wide,  extended  from  the  end  of  the  other  two  to  the 
inner  foot  of  the  staircase,  on  a  diagonal  line,  at  an  angle  of 
about  fifteen  degrees  from  a  line  parallel  to  the  front  of  the  store. 
The  staircase  was  separated  from  the  first  story  by  a  partition. 
The  only  access  to  the  upper  stories,  occupied  by  the  defendant 
and  Gayot,  was  by  this  staircase;  and  during  the  day,  the  sash 
doors  of  the  front  opening  into  tliis  entry  were  always  kept  open 
for  access  to  those  upper  stories. 

In  the  floor  of  the  entry,  there  was  a  hatch  door  opening  into 
the  basement  and  under  cellar.  There  was  no  other  entrance  in 
the  front  part  of  the  store,  into  either;  there  being  no  outer  door 
opening  into  Uie  basement  or  cellar.  In  the  rear  of  the  first  story, 
there  was  access  to  the  basement  and  cellar  by  a  staircase. 

Over  the  hatch  opening  to  the  basement,  there  were  open 
hatchways  in  the  second  and  third  floors,  and  in  the  top  of  the 
building  there  was  a  wheel  fitted  up  with  a  tackle  and  fall,  for 
hoisting  goods  into  the  upper  stories,  or  letting  them  down  into 
the  basement  and  cellar.  The  fall  rope  extended  down  through 
tbe  entry  on  the  first  floor  into  the  basement.  The  basement 
hatch  was  of  such  a  size,  that  when  opened  and  the  folding  doors 
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were  shut,  there  was  not  enough  of  the  floor  left  on  either  side 
of  the  hatch  on  which  to  pass  in  and  out  of  the  upper  stories  with 
safety. 

The  plaintife  proved  that  they  occupied  the  basement  of  the 
store  for  shirtings,  cloths,  and  woollen  goods,  which,  before  the 
obstruction,  were  lowered  down  by  the  fall  through  the  hatch- 
way ;  and  they  rented  the  cellar  for  the  storage  of  heavy  Dundee 
goods,  which  were  lowered  and  raised  in  like  manner.  That 
until  the  summer  of  1846,  during  the  business  season,  the  plain- 
tiflfe  opened  the  folding  doors  early  every  morning,  and  they 
remained  open  until  evening.  That  it  was  an  advantage  to  them 
to  have  those  doors  open,  in  order  the  better  to  display  their 
goods,  the  store  being  situated  where  there  were  many  transient 
customers,  and  it  added  to  the  convenience  of  access  to  the  upper 
stories,  especially  when  the  basement  hatch  was  opened. 

In  the  summer  or  autumn  of  1846  the  defendant  locked  the 
basement  hatch  down,  and  cut  off  the  fall,  so  that  it  could  no 
longer  be  used  in  the  basement.  With  some  trifling  exceptions, 
he  thereafter  prevented  the  plaintiffs  and  those  under  them  from 
using  that  hatch.  After  that,  the  plaintiffs  were  obliged  to  roll 
or  carry  their  goods  intended  for  the  basement,  through  the  store 
and  down  the  rear  staircase,  at  great  inconvenience,  and  their 
under  tenant  of  the  cellar  abandoned  it.  In  September,  1846, 
the  defendant  fastened  the  folding  doors,  so  that  the  plainti£b 
could  no  longer  open  them,  and  persisted  in  keeping  them 
fastened,  to  the  time  that  the  suit  was  brought. 

The  defendant  proved,  that  besides  the  front  doors  opening  into 
the  entry  at  the  foot  of  the  staircase,  which  was  provided  with 
suitable  shutters  and  fastenings,  there  was  only  a  thin  panel  door 
at  the  head  of  the  stairs,  to  exclude  persons  from  his  store  when 
shut — also  that  when  the  hatch  door  to  the  basement  was  open, 
and  the  folding  doors  shut,  it  was  very  difficult  if  not  impossible, 
to  carry  out  any  goods  from  his  store. 

It  appeared  in  evidence  that  there  was  a  veiy  large  number 
of  stores  In  the  city  of  New  York,  built  in  the  same  manner  as  the 
one  in  question,  and  the  first  floor  and  upper  floors  occupied  by 
different  tenants ;  the  folding  doors  of  some  of  which  were  made 
with  fastenings  on  the  outside,  some  on  the  inside,  and  some  on 
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both.  The  plaintiff  attempted  to  prove  by  witnesses,  that  the 
uniyersal  custom  and  nsage  among  tenants  in  such  cases  was,  for 
the  tenant  of  the  first  floor  to  control  the  folding  doors.  The 
defendant  introduced  evidence  to  the  contrary. 

After  the  plaintiflb  rested  their  case,  the  defendant's  counsel 
moved  for  a  nonsuit,  on  the  ground  that  by  the  true  con- 
struction of  the  leases,  the  entryway,  outside  door,  and  stairway 
leading  to  the  second  story,  were  part  of  the  premises  leased  to 
the  defendant  and  no  part  of  those  leased  to  the  plaintiff ;  that 
the  folding  doors  constituted  the  partition  between  the  defendant's 
and  the  plaLntifiEs'  premises,  the  trap  door  was  the  floor  of  part 
of  the  defendant's  premises,  and  that  neither  the  folding  doors 
nor  trap  door  could  be  opened,  or  the  fall  used  without  the 
defendant's  permission.    The  judge  overruled  the  motion. 

The  testimony  having  been  closed,  the  judge  charged  the  jury, 
that  the  lease  to  the  plaintifls  gave  them  the  exclusive  use  of  the 
basement  hatchway,  (to  be  used  in  a  reasonable  manner  in 
respect  of  the  occupants  of  the  upper  lofts,)  and  a  right  to  use 
the  fall  in  common  with  the  tenant  of  the  upper 'stories ;  and  he 
directed  the  jury  to  find  the  damages  sustained  by  the  plaintrflb, 
if  they  had  been  deprived  of  the  use  of  the  fall  and  hatchway  by 
the  defendant.  He  reserved  the  question  of  law,  as  to  the  right 
of  the  plaintifls,  imder  the  lease,  to  keep  open  the  folding  doors, 
and  submitted  to  the  jury  the  question  whether  there  was  a  usage 
as  claimed^  authorizing  the  tenant  of  the  first  floor  to  keep  such 
folding  doors  open  during  business  hours,  without  the  permission 
of  the  tenant  of  the  upper  stories ;  and  he  instructed  the  jury  to 
assess  contingently  ihe  phuntifis'  damages  sustained  by  reason 
of  the  defendant's  preventing  them  from  keeping  the  folding 
doors  open. 

The  jury  found  the  damages  on  occasion  of  the  obstruction^  of 
the  hatchway  and  fall  at  $175 ;  they  found  that  there  was  not 
such  a  usage  as  to  the  folding  doors,  and  they  omitted  to  assess 
the  damages  in  that  respect.  The  cause  was  brought  before  the 
general  term  on  a  case  made  by  consent, 

A.  Thompson^  for  the  plaintife. 

H.  P.  BaOmgSy  for  the  defendant 
Vol.  m.  2 
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Bt  the  Couet.  Oaklet,  Ch.  J. — ^The  plaintiffe'  lease  gives 
to  them  the  first  story,  basement,  and  cellar  of  the  store  with  ths 
a^ppmiefrumces.  In  like  mamier,  the  upper  stories  with  the 
appurtenances  are  leased  to  the  defendant.  The  plaintiff  claim 
the  right  to  keep  open  the  folding  doors  in  question,  and  the 
right  to  use  the  hatchway  and  fall,  as  appurtenant  to  the  portion 
of  the  store  demised  to  them ;  and  that  these  things  are  annexed 
to  the  use  and  occupancy  of  their  premises. 

We  see  no  reason  why  they  are  not  so  annexed,  nor  why  ihey 
should  not  be  deemed  a^ppuriencmcea^  when  they  are  so  essen- 
tial to  the  enjoyment  of  the  plaintiflfe'  tenement.  They  clearly 
have  the  right  to  use  the  hatchway  and  the  tackle  and  fall  in  the 
accustomed  manner,  in  order  to  have  access  to  the  basement 
and  cellar,  for  the  deposit  of  goods  and  their  elevation  from 
thence  to  the  first  floor.  The.  defendant  says  such  a  use  of  the 
hatch  and  fall  would  greatly  obstruct  the  access  to  his  premises, 
because  while  in  use,  it  would  be  very  inconvenient  to  pass  by 
the  hatch,  in  order. to  enter  or  leave  his  lofts.  But  this  incon- 
venience is  no*ju8t  ground  for  giving  to  this  lease  a  different 
construction.  The  rights  of  each  tenant  must  be  taken  in 
subordination  to  the  other. 

The  tenant  of  the  first  story  must  not  use  the  hatchway 
unnecessarily,  or  keep  it  open  except  when  he  is  actually  and  in 
good  &ith  using  it  to  let  dow^i  or  take  out  goods.  The  incon- 
venience is  one  of  those  which  unavoidably  grow  out  of  the 
mutual  occupation  of  portions  of  the  same  tenement.  The 
defendant,  by  preventing  the  plaintiff  from  using  these  appur- 
tenances, committed  a  wrong  for  which  the  jury  have  properly 
assessed  damages. 

Another  wrong  of  which  the  plaintiffs  complained,  was  the 
defendant's  act  in  keeping  the  folding  doors  fastened.  The 
defendant  said  it  was  necessary  for  the  protection  of  his  property 
in  the  stories  above,  that  the  doors  should  be  kept  closed.  These 
folding  doors  appear  to  have  been  intended  for  two  purposes, 
viz.  for  access  to  the  basement  hatch  from  the  store  on  the  first 
floor,  instead  of  by  the  street  entrance,  and  for  the  display  of 
the  store  itself  and  the  goods  of  the  occupant  there  offered  for 
sale.    As  to  the  question  of  right  between  these  parties,  we  ai*e 
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of  the  opinion,  that  the  tenants  of  the  first  story  have  a  right  to 
control  these  folding  doors  in  the  day-time  and  during  business 
hours,  and  that  the  tenant  of  the  lofts  cannot  interfere  with 
such  control.  The  object  of  placing  bolts  on  both  sides  of  the 
door,  appears  to  be  the  mutual  protection  of  all  the  occupants 
at  night.  Looking  at  the  object  of  the  bolts,  as  thus  indicated^ 
there  is  no  risk  from  having  the  doors  open  in  the  day-time. 
The  tenants  of  the  lower  floor  have  the  right  to  control  the 
opening  of  the  doors  for  the  purposes  of  their  business.  Access 
to  the  lofts  would  not  be  prejudiced,  but  woidd  rather  be 
improved  by  these  doors  being  kept  open. 

Our  conclusion  is,  that  the  tenants  of  the  first  fioor  have  a 
right  to  the  hatchway  and  to  the  use  of  the  tackle  and  fall,  the 
same  to  be  used  in  subordination  to  the  like  right  of  the  tenant 
of  the  lofts  above,  causing  no  unnecessary  inconvenience  to 
him ;  and  as  to  the  folding  doors,  that  they  have  a  right  to  con- 
trol them  during  the  day-time,  and  the  tenant  of  the  upper 
stories  cannot  interfere  with  them.  Both  parties  have  a  right  to 
bolt  the  doors  at  night  for  the  security  of  their  respective 
premises. 

The  jury  assessed  no  damages  at  the  trial  for  the  wrong  com- 
plained of  in  respect  of  the  folding  doors,  and  we  cannot  assess 
them  in  this  stage  of  the  case.  There  must  be  judgment  for  the 
plainti&,  for  the  damages  given  by  the  verdict 
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In  an  action  of  tort,  where  the  jury  have  given  sach  ezeesBive  damages  that  the  coiut 
feel  bound  to  eet  aside  their  verdict,  the  court  may,  in  its  discretion,  instead  of  setting 
it  aside  peremptorily,  give  to  the  plaintiff  the  option  of  reducing  his  recovery  to 
such  a  sum,  which,  if  it  had  been  the  verdict,  would  not  have  been  deemed  unrea- 
sonable* by  remitting  the  excess  of  the  verdict  beyond  that  aom ;  and  on 
doing*  may  deny  the  motion  for  a  new  trial. 
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Bo  held  in  an  action  for  injuries  occasioned  by  being  nm  over  in  the  Gtreet  by  an 
omnibus;  and  the  damages  reduced  from  fifteen  hundred  to  five  hundred  dollars. 
(Before  Oakley,  Ch.  J.,  and  Sakdford,  J.) 
May  16th ;   May  26th,  1849. 

This  was  an  action  on  the  case,  tried  before  Sandford,  J.,  on 
the  4th  of  January,  1849.  At  the  trial  the  plaintiff  proved  that 
while  crossing  the  Third  avenue  at  Twenty-sixth  street,  in  this 
city,  she  was  knocked  down  by  the  horses  attached  to  an  omnibus, 
and  nin  over  by  the  omnibus.  Her  right  arm  was  fractured  in 
two  places,  and  she  was  laid  up  for  nine  weeks.  At  that  time 
she  was  seventy-two  years  old,  and  before  the  injury  she  could 
earn  two  dollara  a  week,  but  since  has  been  unable  to  earn 
any  thing.  It  was  proved  she  would  never  be  likely  fo  recover 
the  full  use  of  her  arm. 

The  defendant  was  one  of  the  proprietors  of  the  line  of 
omnibuses  to  which  the  one  that  occasioned  the  injury  belonged, 
and  it  was  driven  by  one  of  his  drivers.  There  was  evidence 
given  by  him  tending  to  show  that  the  injury  happened  through 
tiie  plaintiff's  own  carelessness. 

The  judge  instructed  the  jury,  among  other  things,  that  if 
the  injury  were  owing  to  the  negligence  or  carelessness  of  the 
driver,  without  negligence  or  want  of  care  on  the  part  of  the 
plaintiff,  she  was  entitled  to  recover  her  damages  occasioned 
thereby.  Tlie  jury  found  a  verdict  for  the  plaintiff  for  fifteen 
hundred  dollars  damages.  Several  exceptions  were  taken  at 
the  trial,  which  it  is  not  deemed  necessary  to  state.  The 
defendant  moved  for  a  new  trial  on  a  case. 

K  C.  Gray^  for  the  defendant. 

R.  Busteed^  for  the  plaintiff. 

By  the  Couet.  Oakley,  Ch.  J. — There  is  evidently  nothing 
in  the  points  of  law  presented  by  the  defendant.  The  only 
question  in  the  case  relates  to  the  damages. 

We  are  certainly  inclined  to  think  Ae  damages  given  were 
too  great    There  was  nothing  to  show  an  aggravated  case 


NEW  YORK-JULY,  1849.  21 

Diblin  ▼.  Murphy. 

i^ainst  the  driver;  and  there  was  evidence  on  both  sides  as 
to  the  point  whether  the  driver  was  guilty  of  negligence,  or 
whether  the  occurrence  was  owing  to*  the  plaintiff's  own  care- 
lessness. 

We  are  satisfied  that  the  verdict  ought  to  have  been  consi- 
derably less ;  and  the  amount  is  so  much  more  than  it  should 
have  been,  as  to  indicate  either  passion  or  prejudice  on  the  part 
of  the  jury.  It  is  a  case,  therefore,  where  we  feel  compelled  to 
interfere  with  the  verdict,  and  to  set  it  aside  as  excessive,  unless 
some  other  remedy  may  be  adopted. 

Then  what  is  proper  to  be  done  ?  We  have  considered  it,  and 
find  no  objection  in  principle  to  reducing  the  verdict  to  an 
amount,  such  as  if  the  jury  had  found  it  as  the  damap^es,  we 
would  not  interfere  with  iheir  conclusion.  That  is  in  effect,  for 
the  court  to  say  to  the  plaintiff,  if  you  will  enter  a  remittitur  so 
as  to  reduce  the  verdict  to  such  a  sum  as  we  think  would  not 
have  been  unreasonable  if  it  had  been  found  by  the  jury,  we 
will  not  set  it  aside.  This  practice  is  very  common  in  actions 
upon  contract,  where  the  party  has  recovered  more  than  he  is 
entitled  to. 

The  only  doubt  is  whether  in  actions  of  tort  the  court  can 
adopt  the  same  practice.  We  see  no  objection  to  it  in  j)rinciple, 
and  it  will  often  relieve  the  parties  from  the  expense  and  delay 
of  a  new  trial. 

We  find  that  this  has  been  done  in  an  action  of  trover  in  the 
courts  of  South  Carolina.  {Guerry  v.  Kerton,^  2  Rich.  R.  507 ; 
and  see   Young  v.  Engleha/rd^  1  Howard's  Miss.  R.  19.) 

That  the  court  has  entire  control  of  the  matter,  is  sllo^vn  by 
the  case  of  Boyd  v.  Brawn^  17  Pick.  453,  which  was  a  similar 
case,  the  action  being  trespass.  There  the  court,  finding  that 
excessive  damages  had  been  given,  ordered  a  new  trial  for  the 
assessment  of  the  damages  only,  and  not  permitting  either  party 
to  go  into  any  question  as  to  the  right  to  recover.  The  decision 
shows,  we  think,  that  the  court  may  give  the  plaintiff  the 
option  to  reduce  his  verdict  to  an  amount  which  the  court 
would  not  have  deemed  tmreasonable  or  excessive. 

We  shall  therefore  make  an  order  which  will  give  that  option 
to  the  plaintiff,  and  that  the  amount  should  be  fixed  at  five 
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hundred  dollars.  The  verdict  is  to  be  set  aside  on  payment  of 
costs,  unless  the  plaintiff,  within  ten  days,  will  stipulate  to 
reduce  it  to  this  sum,  in  which  case  the  motion  for  a  new 
trial  is  denied.(a) 


Austin  and  others  v,  Tompkenb  and  others. 

The  limitation  of  auits  opon  judgments,  prescribed  by  the  reyised  statutes,  does  not 

apply  to  judgments  recOTered  before  those  statutes  took  effect. 
Such  judgments,  being  gOYerned  by  the  proYision  as  to  presumption  of  payment  by 

lapse  of  time,  the  defendant  intending  to  rely  upon  such  presumption,,  must  set  up 

the  fact  of  payment  in  his  plea  or  answer,  and  insist  upon  the  lapse  of  time  as 
.   evidence  of  that  fact.    He  cannot  demur  to  the  bill,  howeyer  stale  the  judgment 

may  appear  to  be  as  therein  set  forth. 
A  statement  of  the  recovery  of  a  judgment  against  administrators,  for  assets  quando 

aedderint,  and  that  no  assets  have  ever  come  to  their  hands,  rebuts  the  presumption 

of  payment  which  might  otherwise  arise  from  the  lapse  of  time  since  the  judgment 

was  recovered,  as  set  forth  in  the  bill. 
Where  the  government  allows  a  claim  made  against  it  in  behalf  of  a  person  deceased, 

and   directs  the  amount   to  be  paid  to  his  children   and  heirs,  and  not   to  his 

administrators,  the  fund  is  nevertheless  liable  to  his  debts,  and  it  may  be  followed 

by  his  creditors  in  the  hands  of  such  children  and  heirs. 
(Before  Duer,  Mason,  and  Camfbell,  J.  J.) 
June,  1849. 

Demurbeb  to  a  bill  of  complaint,  filed  in  May,  1847,  in  the 
late  court  of  chancery,  and  transferred  to  this  court  from  the 
supreme  court.  The  complainants  are  the  executors  of  Thomas 
Gough,  deceased;  the  defendants  are  the  administrators  and 
heirs  of  Daniel  D.  Tompkins,  formerly  governor  of  the  state  of 
New  York,  and  vice-president  of  the  United  States.  The  bill 
stated  that  Thomas  Gough,  in  November,  1826,  recovered  a 
judgment  in  the  supreme  court  against  the  administrators  of 
Gov.  Tompkins,  after  a  plea  oi  plene  admiinistrcmt^  &c.,  which 
judgment  was  for  assets  that  might  thereafter  come  to  the 


(a)  The  plaintiff  stipulated  accordingly,  and  there  was  no  new  trial. 
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iuindfi  of  the  administrators.  That  T.  Googh  died  in  December, 
1826.  That  no  assets  have  since  the  judgment  come  to  thie 
hands  of  T.'s  administrators,  and  the  judgment  is  still  wholly 
unsatisfied.  That  at  the  time  of  Gov.  Tompkins's  death,  there 
was  due  to  him  a  large  unliquidated  baliance  from  the  govern- 
ment of  the  United  States,  which  was  never  adjusted  till  Feb- 
ruary, 1847.  That  on  the  22d  February,  1847,  an  act  of 
Congress  was  passed,  liquidating  the  debt  at  $49,795  02,  and 
directing  the  Secretary  of  the  treasury  to  pay  the  same  to  Gov. 
T.'s  children  and  heirs :  and  that  the  same  has  been  paid  to 
them  accordingly.  The  bill  prayed  for  a  receiver,  for  payment 
of  the  amount  to  him,  for  distribution  of  the  same  as  assets,  and 
for  payment  of  the  complainant's  judgment. 

Two  of  the  defendants  demurred  to  the  bill  for  want  of  equity, 
and  on  the  ground  that  over  twenty  years  had  elapsed  when  it 
was  filed,  after  the  recovery  of  the  judgment  and  death  of  Gough, 
and  the  bill  did  not  aver  that  any  part  of  the  judgment  had 
been  paid,  or  any  written  acknowledgment  of  indebtedness  for 
any  part  of  it  been  made,  within  that  twenty  years,  or  at  any 
time  since  the  judgment. 

O.  O,  Waters^  for  the  defendants,  in  support  of  the  demurrer. 

jr.  AfUhariy  for  the  complainants. 

By  the  Court.  Mason,  J. — The  demurrer  in  this  case  was 
framed  upon  the  idea  that  the  forty-seventh  section  of  the 
second  title  of  chapter  four,  part  third,  of  the  revised  statutes, 
was  applicable  to  the  judgment  mentioned  in  the  bill.  But  upon 
reference  to  that  section,  it  will  be  seen  that  it  relates  only 
to  judgments  and  decrees  to  be  rendered  after  the  act  took 
effect,  that  is  after  January  1st,  1830.  This  case  comes  under 
the  forty-sixth  section,  which  declares  that "  the  presumption  of 
payment  shall  apply  to  all  judgments  of  a  court  of  record  in  this 
state,  rendered  before  the  3d  of  April,  1821,  and  to  all  such 
judgments  rendered  before  this  chapter  shall  take  eftect  as 
a  law,  in  the  same  manner  as  such  presumption  applies  to 
•ealed  instruments." 
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Even  then,  if  it  be  neceBsary,  as  the  pleader  Beems  to 
kaye  imagined,  in  a  case  arisiog  under  the  47th  section,  for  the 
plaintiff  in  his  bill  to  aver  payment  of  some  part  of  the  judgment, 
or  proof  of  a  written  acknowledgment  of  indebtedness  upon  it, 
(about  which  we  express  no  opinion,)  it  clearly  was  not  necessary 
in  the  present  case. 

The  section  of  the  statute  which  governs  this  case,  does 
not  create  a  bar  to  actions  upon  judgments  after  any  given 
period,  but  only  applies  to  them  the  same  rule  of  evidence 
which  the  courts  had  previously  established  with  regard  to 
sealed  iostruments,  and  which  was  this :  that  they  are  presumed 
to  be  paid  if  they  have  been  outstanding  for  twenty  years,  and 
no  payment  made  on  account,  or  aclmowledgment  given  of 
their  being  due,  and  there  are  no  circumstances  which  tend 
to  remove  the  presumption.  An  inference  oifad  is  drawn  from 
the  staleness  of  the  demand^  to  wit,  that  the  demand  has 
been  paid.  Now  the  office  of  a  demurrer  is  to  bring  before  the 
court  questions  of  law  only.  It  is  an  admission  of  all  the  facts 
alleged  by  the  plaintiff,  and  an  averment  that  the  inferences  of 
law  for  which  he  contends,  do  not  legitimately  flow  from 
the  facts.  The  presumption  of  payment,  however,  is  an  infer- 
ence not  only  of  fact,  but  of  a  fact  in  contradiction  of  the  claim 
of  the  plaintiff,  and  cannot  therefore  be  made  upon  a  demurrer. 
(Mitford  PL,  p.  213,  4th  ed.)  It  is  therefore  the  established  doc- 
trine of  the  courts  of  this  state,  both  of  law  and  equity,  that  in 
those  cases  where  the  statute  of  ^limitations  has  not  created 
a  positive  bar,  the  party  wisliing  to  raise  a  presumption  of  pay- 
ment from  lapse  of  time^  must  plead  payment,  or  set  it  up  in  his 
answer,  as  a  fact,  and  rely  upon  the  lapse  of  time  as  evidence  in 
support  of  his  plea  or  answer.  {Livingston  v.  Livingston^  4  J. 
C.  R.  287;  McDowell  v.  CJuiTlea^  6  ib.  132;  Henderson 
v.  Henderson^  3  Den.  314;  Fellers  v.  Lee^  2  Barb.  S.  C.  R. 
488.) 

But  there  is  another  decisive  answer  to  the  presumption 
of  payment  in  this  case.  The  judgment  rendered  was  a  judg- 
ment of  assets  gucmdo  acoiderint^  and  it  is  expressly  alleged  in 
the  bill  that  no  assets  of  any  value  or  character  whatever  had 
at  any  time  come  to  the  hands  of  the  administrators  to  be  admi- 
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xustered,  and  that  the  judgment  remained  in  fnll  force  and  misa- 
tisfied.  This  fiswjt  of  want  of  assets,  effectually  removes  the  pre- 
sumption of  payment,  and  accoimts  for  the  omission  of  the  plain- 
tiff to  proceed  upon  the  judgment.  Insolvency  and  inability  of 
the  debtor  to  pay,  have  always  been  deemed  sufficient  for  that 
purpose. 

It  is  impossible,  therefore,  to  sustain  this  demurrer  on  the 
ground  of  presumption  of  payment. 

The  demurrer  for  want  of  equity  is  also  untenable.  It  is 
stated  in  the  bill  that  at  the  time  of  the  decease  of  Governor 
Tompkins,  the  government  of  the  United  States  was  largely 
indebted  to  him  for  an  unliquidated  balance  of  account ;  that 
the  same  remained  unadjusted  and  unliquidated  until  on  or 
about  the  22d  of  February,  1847,  and  formed  the  whole  of 
the  remaining  personal  assets  of  the  estate  of  Tompkins  for 
the  payment  of  his  just  debts ;  that  about  the  time  last  men- 
tioned, the  government  liquidated  the  accounts,  and  fixed 
the  amount  justly  due  to  Governor  Tompkins,  at  $49,795  02,  but 
directed  the  payment  to  be  made  not  to  his  administrator,  but  to 
his  children  and  heirs. 

Kow  if  this  be  so,  and  the  demurrer  expressly  admits  it,  these 
moneys  then  due  to  Gk>v.  Tompkins,  and  for  so  long  a  time 
unjustly  withheld  from  him,  belong  in  equity  to  his  creditors. 
The  government  can  no  more  divert  them  from  their  legitimate 
and  honest  application,  than  a  private  individual  could  in  similar 
circumstances ;  and  if  it  pay  an  acknowledged  debt,  not  to  the 
party  to  whom  it  is  due,  but  to  other  persons  with  a  view  to 
screen  it  from  that  party's  creditors,  equity  wiU  lay  hold  of  the 
money  in  the  hands  of  the  payees  wherever  it  can  be  traced, 
with  a  view  to  compel  its  distribution  among  those  who  are 
entitled  to  receive  it.  It  is  on  this  principle  that  relief  is  sought 
in  this  case  against  the  children  and  heirs  of  Governor  Tomp- 
kins. They  are  the  recipients  of  a  fond  on  which  the  plaintiffs 
have  a  prior  and  better  claim.  The  money  belonged  to  their 
ancestor ;  they  claim  only  as  representing  him,  without  having 
paid  any  valuable  consideration.  The  plaintifb  being  creditors 
of  the  ancestor,  have  the  same  rights  in  equity  against  the 
fund,  which  they  would  have  had  against  the  ancestor  himself, 
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were  he  living,  and  they  had  filed  a  creditor's  bill  againgt 
him. 

It  was  suggested  on  the  argament  that  these  moneys  were 
paid,  not  in  settlement  of  a  debt,  but  as  a  gratuity,  and  in 
acknowledgment  of  the  great  and  distinguished  public  services 
of  Gov.  Tompkins.  K  such  be  the  fact,  the  defendants  must  set 
it  up  in  their  answer  and  establish  it  by  proof.  They  cannot 
avail  themselves  of  it  on  this  demurrer,  which  admits  that  the 
moneys  received  by  them  were  due  the  estate  of  their  ancestor, 
and  that  they  were  assets  applicable  to  the  payment  of  his 
debts. 

The  demurrer  must  be  overruled  with  costs. 


S.  P.  Child  and  others  v.  The  Sun  Mutual  Insubangb  Company. 

The  clause  requiring  "proof  of  Iobm"  in  marine  policies,  only  exacts  from  the 
assured  reasonable  information  to  the  insurer  as  to  the  nature  and  extent  of  the  loss, 
so  that  he  may  form  some  estimate  of  his  rights  and  duties  before  he  is  obliged  to 
pay.  It  does  not  require  legal  proof,  such  as  would  carry  a  cause  to  a  jury  on  the 
question  of  loss.  It  suffices  that  the  assured  gives  the  best  evidence  that  he 
possesses  at  the  time,  and  it  is  such  as  to  furnish  a  reasonable  presumption  of  the 
loss  claimed. 

Where  the  preliminary  proofs  under  a  policy  on  a  whaling  ship  consisted  of  the  ship's 
register,  and  an  affidavit  of  one  of  the  owners  (being  also  the  managing  agent  of  the 
vessel,  in  whose  name  she  was  insured),  stating  that  she  had  sailed  for  home  from 
the  Sandwich  Islands  twenty  months  previous,  and  was  last  heard  from  fifiera 
months  previous  when  on  her  way ;  it  was  held  to  be  sufficient. 

Under  a  valued  policy  on  a  whaling  vessel  and  her  outfits,  and  the  takings  homeward, 
in  the  name  of  C,  as  agent,  loss  payable  to  him ;  preliminary  proofe  by  C.  that  he 
was  an  owner  and  the  managing  agent,  and  that  the  vessel  had  set  out  on  her 
homeward  voyage,  full,  were  held  to  be  sufficient,  as  to  interest,  and  as  to  the 
contents  of  the  cargo. 

Where  the  objections  to  preliminary  proofs  are  of  a  kind  which  may  be  obviated  it 
made  known  at  the  time,  they  will  be  deemed  waived,  if  they  are  then  overlooked 
or  withheld. 

A  newspaper  is  not  competent  evidence  to  prove  the  deviation  of  a  missing  vessel,  or 
facts  tending  to  show  that  she  left  a  port  in  the  region  of  the  world  where  tfas. 
newspaper  was  published,  in  an  unseaworthy  condition. 
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For  Uie  meaning  of  tenns  used  in  trade  and  commerce,  the  courts  resort  to  the  eTidenoe 
of  experts  and  thoee  versed  in  the  particular  branch  of  trade. 

Hius,  in  a  policy  of  insurance  " on  a  whaling  voyage"  the  insured  were  permitted  to 
prove  that  a  whaling  voyage,  as  understood  and  practised  in  commerce  at  the  date 
of  the  policy,  included  the  taking  of  sea  elephants  on  the  beaches  of  islands  and 
coasts^  as  well  as  whales  wherever  found. 

In  respect  of  a  policy  executed  in  New  York,  on  a  Rhode  Island  whaling  ship,  the 
usage  of  insurers  in  New  Bedford  relative  to  policies  on  whaling  ships,  is  inadmissible^ 
because  it  is  local,  and  it  is  not  offered  as  the  usage  of  both  insurers  and  assured. 

A  deviation  conasts  in  increaaing  or  varying  the  risks  insured  against,  without 
neoeesty  or  reasonable  cause. 

If  the  risks  be  varied,  it  constitutes  a.  deviation  which  will  discharge  the  underwiiter, 
although  they  be  apparently  diminished. 

This  defence  is  founded  on  justice  and  good  sense.  It  is  not  technical,  and  may  be 
taken  by  the  underwriter  without  any  imputation  against  his  honesty  or  fairness. 

Where  the  evidence  is  all  on  one  ade,  or  it  depends  on  the  construction  of  the  policy, 
the  judge  at  the  trial  should  determine  the  question  of  deviation.  But  when  the 
fact  that  the  risk  was  or  was  not  altered,  depends  on  circumstances  peculiar  to  the 
pursuit  in  which  the  vessel  was  engaged,  and  the  evidence  is  not  decisive  to  prove 
the  fact,  it  is  the  province  of  the  jury  to  determine  the  point. 

The  mating  of  two  whaling  vessels,  does  not,  as  matter  of  law,  prove  a  deviation, 
under  a  policy  insuring  a  vessel  on  a  whaling  voyage. — The  question  must  go  to  the 
jury  on  that  and  the  other  circumstances  appearing  in  the  case. 

The  clause  in  a  policy  on  a  whaling  voyage,  giving  the  vessel  liberty  *'  to  stop  at  all 
ports  and  places  for  trade,  refreshments,  and  recruits,"  does  not  deprive  the  vessel  of 
the  right  to  enter  bays  or  touch  and  stay  at  islands,  for  taking  whales,  or  sea  elephants^ 
if  shown  to  be  the  proper  purposes  of  a  whaling  voyage. 
(Before  Oaklet,  Cb.  J.,  and  Vanderpoel  and  Sakpford,  J.  J.) 
May  23,  24,  25 ;  June  30, 1849. 

This  was  an  action  npon  a  policy  of  insurance,  tried  before 
Sanbfobd,  J.,  on  the  24th,  25th,  and  26th  days  of  October,  1848. 
By  the  policy  read  in  evidence,  dated  Angnst  7th,  1843,  the 
defendants  insured  "  S.  P.  Child,  agent,"  on  account  of  whom  it 
might  concern,  in  case  of  loss  to  be  paid  to  him,  "  at  and  from 
Warren,  July  80th,  1843,  at  noon,  an  a  wTudmg  voyage^  and  to 
continue  during  her  stay  and  cruising,  and  until  her  return  to 
Warren,  with  liberty  to  stop  at  all  ports  and  places,  for  trade, 
refreshments,  and  recmitp;  on  vessel  and  outfits,  $9,000;  on 
nautical  instruments,  $200 ;  upon  the  body,  tackle,  apparel,  and 
other  Aimiture,  outfits  and  takings  of  the  good  whaling  ship 
called  the  Jane,''  and  '^  upon  the  takings  of  the  said  vessel  and 
her  crew/' 

The  vessel,  tackle,  outfits,  takings,  &c.,  insured,  were  valued 
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in  the  policy :  the  vessel  at  $13,500,  and  the  outfits  at  $13,500 ; 
"  without  any  further  account  to  be  given  by  the  assured  to  the 
assurers,  or  any  of  thejn,  for  the  same." 

The -adventures  and  perils  insiu*ed  against  were  expressed  in 
the  usual  form  of  the  New  York  marine  policies.  The  rate  of 
insurance  was  five  per  cent,  for  two  years,  and  pro  rata  for  a 
longer  time,  warranting  five  per  cent. ;  and  in  case  of  loss,  such 
loss  was  to  be  paid  in  thirty  days  after  proof  of  loss  and  proof  of 
interest.  The  policy  contained  the  following  clause : — "  It  is 
agi'eed  further,  as  follows :  This  policy  attaches  on  provisions, 
oil  casks,  iron  boilers,  and  whaling  apparatus  generally,  outward, 
and  on  oil,  bone,  and  other  takings,  empty  casks,  and  whaling 
apparatus  generally,  homewards,  including  such  other  articles  as 
may  be  received  in  exchange  therefor,  valuing  whale  oil  at 
cents  per  gallon,  sperm  oil  at  cents  per  gallon,  and  whale- 
bone at  cents  per  pound,  and  other  articles  at  such  prices 
as  they  may  be  received  at  in  exchange.  As  fast  as  oil,  bone, 
and  other  articles  of  cargo  are  procured,  this  insurance  is  to 
attach  on  the  ship-owner's  interest  therein,  exclusively,  about  two 
thirds  of  which  is  to  apply  to  this  policy,  the  crew's  share  (about 
one  third)  not  being  covered  by  this  insurance.  One  quarter 
part  of  takings  to  take  the  place  of  outfits.  It  is  understood  that 
in  case  the  should  be  lost,  and  no  person  saved  to  prove 
the  amount  of  the  return  cargo,  this  insm'ance,  in  such  event,  is 
to  be  considered  as  proof  of  interest  in  the  retmn  cargo,  to  the 
amount  of  the  sum  hereby  insured." 

Also  the  following  clause :  "  It  is  agreed  that  this  policy  shall 
not  attach  on  oil  catchings,  until  the  blubber  is  boiled,  and  the 
oil  put  in  casks,  nor  on  the  other  articles  of  catchings,  until  stowed 
below  deck,  nor  on  oil  while  continued  on  deck  longer  than  is 
necessary  to  prepare  it  for  stowing  below.  Catchings  lost  or 
jettisoned  previous  to  being  so  secured,  in  whatever  state  they 
may  be,  shall  not  be  contributed  for  in  general  average." 

The  plaintifiSs  offered  in  evidence  as  preliminary  proo&,  the 
policy  of  insurance,  and  the  several  documents  followii;ig,  which 
it  was  admitted  were  served  on  the  defendants  on  the  20th  day 
of  July,  1847. 

1.  A  certified  copy  of  the  ship's  register,  dated  July  28th. 
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1843,  by  which  it  appeared  that  the  Jane  was  owned  by  the 
plaintiffs  in  this  suit,  together  with  her  then  master,  B.  Eddy, 
jun. ;  two  of  the  owners  residing  in  Warren,  K.  I.,  and  others  in 
Baltimore,  Md. 

2.  An  affidavit,  sworn  before  a  public  notary  at  Warren,  July 
17th,  1847,  in  these  words :  "  I,  ShubaelP.  Child,  of  Warren,  in 
the  county  of  Bristol,  in  the  state  of  Rhode  Island,  &c.,  being 
of  lawfiil  age,  and  being  duly  sworn  according  to  law,  do  testify 
and  say,  that  I  was  the  managing  agent  for  the  owners  of  the 
ship  Jane,  of  Warren,  Ehode  Island,  on  her  late  whaling  voyage ; 
that  said  ship  sailed  from  said  Warren,  on  said  voyage,  on  the 
30th  day  of  July,  A.D.  1843 ;  that  said  ship  was  heard  from  at 
divers  times  and  at  divers  places  on  the  route  of  said  voyage ; 
that  said  ship  was  reported  at  the  Sandwich  Islands,  on  the  18th 
day  of  October,  1845,  foil,  and  bound  for  home ;  that  subse- 
quently she  was  reported  by  Captain  Taber,  as  spoken  by  him 
on  the  18th  day  of  November,  1845,  lying  off  and  on  at  the 
island  of  Wytatoche,  taking  in  water  for  her  voyage  home ;  that 
said  ship  has  never  been  heard  from  by  this  deponent,  or  by  any 
one  else  to  his  knowledge,  since  said  18th  day  of  November, 
1845.  And  this  deponent  forther  says,  that  according  to  the 
regular  and  ordinary  course  of  voyages  in  the  whaling  business, 
said  ship  should  have  arrived  and  was  fully  expected  to  arrive 
home  in  the  course  of  the  month  of  April,  1846,  but  that  said 
ship  did  not  arrive  at  that  time,  nor  has  she  since  arrived  or  been 
heard  from  by  this  deponent.  And  he  has  no  doubt,  but  fully 
believes,  that  said  ship  and  cargo  has  been  lost  at  sea,  and  no 
person  of  her  company  been  saved." 

3.  A  letter  from  the  agent  of  S.  P.  Child  to  the  defendant, 
dated  New  York,  July  20th,  1847,  in  these  words  : — "  I  draw 
your  attention  to  the  preliminary  proof  of  interest  and  loss  in 
the  case  of  the  policy  on  ship  *  Jane,'  outfits,  &c.,  namely  copy 
of  register  lately  delivered,  and  affidavit  of  S.  P.  Child,  agent 
and  owner,  now  submitted,  the  policy  itself  being  proof  of 
interest." 

The  defendants'  counsel  objected  to  the  preliminary  proofe  on 
the  following  grounds,  viz. : 
1.  That  as  they  did  not  show  the  usual  length  of  a  voyage 
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from  the  Sandwich  Ifilands  to  the  United  States,  and  as  the 
affidavit  was  sworn  to  bj  only  one  of  the  owners,  tiiere  was  not 
sufficient  evidence  to  authorize  the  inference  of  the  ship's 
loss. 

2.  That  the  interest  of  the  owners  of  the  cargo  was  not 
stated. 

3.  That  the  contents  of  the  cargo  did  not  appear. 

The  court  overruled  these  objections,  and  decided  that  the 
preliminary  proofs  were  sufficient,  to  which  decision  the  defend- 
ants' counsel  excepted.  (It  appeared  that  the  suit  was  commenced 
in  October,  1847.) 

The  plaintiffs  proved  by  a  sister  of  the  master  of  the  vessel, 
residing  at  Warren,  that  the  Jane  was  expected  to  return  to 
Warren  in  March,  1846 ;  and  that  neither  the  master  nor  the 
vessel  has  ever  been  heard  from  by  his  family  since  October  15, 
1845,  when  the  vessel  was  at  Honolulu,  about  to  proceed  directly 
home.  It  is  their  belief  that  he  has  been  lost  at  sea  in  the 
vessel. 

They  also  proved  by  EUery  Nash,  the  master  of  a  whaling 
vessel,  that  he  saw  the  Jane  and  Capt.  Eddy  at  the  Sandwich 
Islands  in  October,  1845,  when  the  Jane  was  got  under  weigh 
to  return  home.  She  was  deep  in  the  water,  as  if  full,  and 
appeared  fit  for  the  voyage.  The  voyage  from  there  home,  is 
usually  five  months.  (The  plaintiffs  subsequently  gave  farther 
proof  on  this  subject.) 

The  plaintiffs  then  rested.  The  defendants  moved  for  a  non- 
suit, on  the  ground  of  want  of  proof  of  loss  and  interest  in  the 
cargo ;  which  motion  was  denied  by  the  court,  and  they  took  an 
exception. 

The  defendants  then  proceeded  to  their  defence,  and  proved 
by  J.  Bunker,  the  first  officer  of  the  whaling  ship  Eagle,  that  in 
October,  1844,  the  Jane  came  into  the  port  of  San  Diego  in 
California,  for  recruits,  having  on  board  about  sixteen  hundred 
barrels  of  whale  oil.  The  Eagle  next  met  the  Jane  off  Ceros 
island,  two  or  three  days'  sail  south  of  San  Diego,  on  the  coast 
of  Lower  California.  The  Jane  was  taking  sea  elephants  from 
the  island,  and  had  taken  there  one  hundred  and  twenty  barrels 


NEW  YORK— JULY,  1849.  81 

Child  ▼.  Sun  Mutual  Insurance  Company. 

J ,  Bi^BB  ^■■■■1  r  ■■- 1 ■  ^^^^^ 

of  sea  elephant  oil.  The  Eagle  and  the  Jane  then  commenced 
^^  mateahvp^'^  that  ia,  working  the  two  ships  and  their  crews 
together,  for  the  common  benefit  of  both  ships,  in  the  taking  of 
sea  elephants.  They  continued  thns  mated,  till  February  7th, 
1845,  during  which  time  they  took  about  eleven  hundred  barrels 
of  elephant  oil.  They  took  no  whales  during  that  period. 
While  mated,  the  Jane  lay  at  anchor  in  a  bay  of  Ceros  island, 
with  the  second  mate  and  three  men  on  board ;  the  Eagle 
was  lying  off  and  on,  on  the  west  side  of  the  island.  The  other 
men  of  the  two  crews  were  engaged  in  killing  sea  elephants  on 
the  island,  and  bringing  the  blubber  on  board  the  Eagle,  where 
it  was  tried  out.  In  this  employment  they  used  the  boats  of  both 
vessels.  The  Jane  went  from  Ceros  down  the  coast,  then  to  the 
Sandwich  Islands,  and  then  to  the  northwest  coast  in  pursuit  of 
whales. 

A  great  deal  of  evidence  was  then  given  to  show,  on  the 
part  of  the  plaintiffs,  that  the  taking  of  sea  elephants  was  in  the 
usual  course  of  the  business  of  whaling,  and  that  it  constituted 
a  part  of  a  whaling  voyage,  as  understood  and  practised  by 
those  engaged  in  whaling  from  the  various  ports  of  the  United 
States,  at  and  before  the  period  when  th^  Jane  sailed  on  her 
last  voyage.  This  evidence  was  objected  to  on  the  part  of  the 
defendants,  but  admitted  by  the  court.  The  defendants  went 
into  counter  evidence  on  the  same  point.  In  the  course  of  this 
proof,  the  respective  parties  called  witnesses,  who  were  masters 
of  whaling  vessels,  and  who  had  been  engaged  in  that  pursuit 
for  various  periods,  from  fifteen  to  forty-four  years,  from  all  the 
principal  ports  in  the  United  States  from  which  whalers  usually 
sail, — several  of  whom  had  cruised  for  whales  in  every  known 
sea  on  the  globe  where  whales  are  taken.  •  There  were  twenty 
witnesses  examined  on  this  subject,  all  of  whom  had  thus  been 
engaged  in  whaling.  Their  evidence  is  referred  to  in  the  charge 
of  the  judge,  and  although  very  intelligent,  interesting,  and 
instructive,  it  is  deemed  unnecessary  to  state  it  at  large  in  this 
place. 

It  appeared  by  the  evidence,  that  sea  elephants  are  amphi- 
bious animals,  living  in  the  water  a  considerable  part  of  the 
year,  and  haiiy  like  seals.    They  are  killed  on  land  with  lances 
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or  harpoons,  though  a  short  lance  is  better  for  tje  purpose 
than  a  harpoon.  Sometimes  they  are  shot  with  muskets.  They 
collect  in  large  nimibers  on  the  beaches  on  the  coasts  where 
they  are  found.  The  oil  is  tried  out  in  the  same  manner  as 
whale  oil.  It  is  a  little  more  valuable  in  the  market  than  right 
whale  oil,  and  is  known  in  commerce  as  elephant  oil. 

The  plaintifib  gave  evidence  to  show  that  whales  had  been 
seen  and  taken  in  the  vicinity  of  Ceros  Island,  and  it  was  consi- 
dered whaling  ground.  That  the  island  is  a  good  roadstead 
anchorage,  sheltered  from  the  prevailing  wind,  which  is  north- 
west. There  was  some  contrariety  of  evidence  as  to  the  safety  of 
the  anchorage  there.  Also  as  to  the  comparative  safety  of 
whaling  and  sea  elephanting. 

It  appeared  that  black  whales,  called  also  California  greys, 
are  taken  along  the  coast  of  Lower  California.  The  usual 
course  of  whaling  ethips  in  the  Pacific  was,  after  recruiting  at 
the  Sandwich  Islands  on  their  way  out,  to  proceed  to  the 
Northwest  coast,  and  whale  from  June  until  October,  some  of 
them  cruising  to  Kamschatka ;  then  to  return  to  the  Sandwich 
Islands  or  to  the  coast  of  California  to  recruit,  and  if  not  ftill,  to 
fill  up  the  intermediate  season  in  whaling  along  the  latter  coast, 
or  on  the  coast  of  Peru,  and  in  the  following  spring  again 
proceed  to  the  Northwest  coast. 

The  defendants'  counsel  offered  to  read  an  article  of  marine 
intelligence  from  a  file  of  the  Seaman's  Friend,  published  at 
Honolulu,  under  date  of  April  15th,  1846,  for  the  purpose  of 
showing  that  the  Jane  was  at  Honolulu  on  the  30th  of  March, 
1845,  with  certain  quantities  of  whale  oil  and  elephant  oil,  and 
that  that  fact  was  published. 

It  was  proved  that  the  Seaman's  Friend  was  sent  to  this 
country  regularly.  The  plaintiffs'  counsel  objected  to  the 
reading  of  the  newspaper  as  evidence,  and  the  court  decided 
that  it  was  inadmissible,  to  which  decision  the  defendants' 
counsel  excepted. 

The  defendants  called  as  a  witness  Captain  Simmons,  of  the 
ship  Magnolia  of  New  Bedford,  which  in  November,  1846,  and 
before  and  after  that  month,  was  engaged  in  taking  sea  elephants 
at  and  near  Ceros  island.    He  produced  the  policy  under  which 
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the  Magnolia  sailed  on  that  voyage.  The  defendants'  counsel 
then  ofiTered  to  prove  by  the  witness,  and  by  the  terms  of  the 
policy  nnder  which  he  sailed,  that  although  the  policy  was  for  a 
whaling  voyage,  express  permission  was  given  by  an  amendment 
thereon  endorsed,  at  the  request  of  the  assured,  to  take  sea 
elephants,  and  that  for  this  permission  an  additional  premium 
was  paid ;  but  the  evidence  offered  was  objected  to,  and  the 
court  decided  to  exclude  it,  to  which  decision  defendants'  counsel 
excepted.  Defendants'  counsel  farther  offered  to  prove,  that 
previous  to  the  date  of  the  policy  in  suit,  it  had  been  the  general 
and  uniform  usage  at  New  Bedford  of  assurers,  when  it  was 
intended  to  employ  a  vessel  insured  on  a  whaling  voyage  m 
taking  sea  elephants,  to  insert  a  liberty  to  that  effect  in  the 
policy,  and  that  for  this  liberty  an  additional  premium  was 
paid.  This  testimony  was  also  excluded  by  the  decision  of  the 
court,  to  which  decision  defendants'  counsel  excepted. 

It  was  proved  that  Talcahuana,  in  Chili,  was  about  a  month 
out  of  the  course  of  a  vessel  sailing  from  the  Sandwich  Islands 
to  the  United  States.  The  defendants'  counsel  then  produced 
a  newsi>aper  called  "The  Polynesian,"  purporting  to  be  pub- 
lished at  Honolulu  on  the  22d  day  of  May,  1847,  and  offered  to 
show  that  it  was  in  fact  published  there  at  that  time,  and  was 
brought  to  this  country,  and  that  it  contained  an  article  of  intel- 
ligence as  follows,  viz.  "Whaleship  Jane,  Captain  Eddy,  of 
Warren,  K.  I.— This  vessel  left  here  Oct.  15th,  1845,  with  2900 
bbls.  of  oil  for  the  U.  S.  Nov.  18  she  was  spoken  off  the 
Society  Islands.  Since  then,  up  to  Dec,  1846,  nothing  had 
been  heard  of  her  by  her  owners.  From  Mr.  Vida,  of  the  firm 
of  Yida  &  Von  Pfister  of  that  place,  we  learn  that  late  in  Dec., 
1845,  or  Jan.,  1846,  he  does  not  recollect  which  month,  the 
Jane  anchored  below  Point  Vincent,  near  Talcahuana,  for 
potatoes.  The  officer  of  the  port  ordered  her  to  Talcahuana  that 
he  might  secure  his  anchorage  dues,  &c.  Capt.  Eddy  refused 
to  go,  and  sailed  immediately  for  the  island  of  St.  Mary's, 
farther  down  the  coast,  and  anchored  at  high  tide  dose  in.  Mr. 
Vida  boarded  her  to  purchase  oil,  and  at  the  captain's  invitation 
stayed  all  night.  When  the  tide  fell,  the  ship  thumped  heavily, 
unshipped  her  rudder,  knocked  in  her  roundhouse,  and  began  to 
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leak.  Mr.  Yida  advised  the  captain  to  put  into  Talcahuana  and 
ascertain  damages.  He  refhsed  to  do  this,  saying  that  if  the 
leak  should  prove  bad,  he  could  put  into  Chiloe.  The  next 
day  he  got  under  weigh  and  stood  out  to  sea.  Since  then 
nothing  has  been  heard  of  the  ship,  and  the  probability  is  that 
she  foundered." 

Defendants'  counsel  stated  that  his  object  in  offering  this 
evidence  was  to  prove  that  the  date  of  the  last  authentic  intelli- 
gence published  concerning  the  Jane  and  received  by  her 
owners,  as  this  in  fact  was,  was  not  so  remote  as  they  had  repre- 
sented it  to  be,  and  thereby  to  weaken  the  presimfiption  of  a  loss 
which  might  arise  from  the  testimony  already  introduced. 
Plaintiffs'  counsel  objected  to  the  evidence  offered,  and  it  was 
thereupon  decided  by  the  court  to  be  inadmissible,  to  which 
decision  defendants'  counsel  excepted. 

The  testimony  having  been  closed,  the  counsel  for  the 
defendants  requested  the  court  to  charge  the  jury,  that  the 
provision  in  the  policy  giving  liberty  to  stop  at  all  ports,  &c., 
was  restrictive,  and  prohibited  the  entry  into  any  ports  or  places 
other  than  those  therein  expressed.  That  the  Jane,  under  the 
policy,  had  no  right  to  go  and  stay  at  Ceros,  for  any  purpose 
but  for  trade,  refreshment,  and  recruits,  and  her  stay  there  was 
therefore  a  deviation.  That  if  she  had  a  right  to  go  there 
to  take  sea  elephants,  then  her  mode  of  prosecuting  it  was 
improper,  if  she  entered  into  a  contract  of  mateship  with  the 
Eagle.  That  the  court  should  instruct  the  jury  that  a  "  whaling 
voyage  "  in  this  policy  meaps  a  voyage  undertaken  to  apprehend 
whales ;  and  the  contract  showing  that  clearly  upon  its  face, 
the  evidence  given  to  explain  by  usage  or  otherwise,  the 
meaning  of  the  term  "  whaling  voyage,"  ought  to  be  disregarded 
and  stricken  out. 

The  plaintiffs'  counsel  also  submitted  certain  propositions, 
which  they  requested  should  be  charged  by  the  judge. 

The  court  charged  the  jury,  amongst  other  things,  as  follows : 
**The  evidence  is  prima  facie  sufficient  to  warrant  the  jury  in 
inferring  that  the  vessel  was  lost  by  the  perils  of  the  seas. 

^^The  defence  set  up  is  mainly  an  alleged  deviation  of  the 
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vessel  from  the  voyage  insured.  A  deviation  consists  in  increas- 
ing or  varying  the  risks  insured  against,  without  necessity  or 
reasonable  cause;  and  it  may  consist  in  a  simple  variation, 
without  an  apparent  increase  of  the  risks.  The  reason  why  a 
deviation  discharges  the  underwriters  is  that  which  has  been 
stated  by  the  counsel,  namely,  the  impossibility  of  discern- 
ing clearly  the  effect  of  the  alteration,  or  of  saying  whether 
the  disaster  was  or  was  not  caused  thereby.  This,  if  established, 
is  a  good  defence.  It  is  not  a  technical  defence,  but  is  founded 
in  justice  and  good  sense,  and  is  one  which  the  underwriteis 
may  take  without  any  imputation  against  their  honesty  or  fair- 
ness. And  its  character  as  a  defence  is  not  to  be  affected  by 
the  question  whether  or  not  the  deviation  increased  the  risk." 

"  The  clause  in  the  policy  giving  liberty  to  stop  at  ports,  Ac, 
for  recruits,  was  inserted  for  greater  caution,  rather  than  as  a 
restriction.  It  did  not  deprive  the  Jane  of  the  right  to  enter 
bays,  or  touch  and  stay  at  islands,  for  the  proper  purposes  of  a 
whaling  voyage." 

"  It  is  a  principle  of  law,  that  underwriters  are  bound  and 
presumed  to  know  the  course  of  trade  in  the  departments  in 
which  they  insure.  Keeping  this  in  mind,  and  also  remembering 
the  nature  of  a  deviation,  your  attention  is  called  to  the  principal 
question  in  the  case,  namely,  wluit  were  the  takings  in  the  itsual 
course  of  a  whaling  voyage^  at  the  time  this  policy  was  made  t 
I  am  asked  to  instruct  you  that  by  this  policy  the  insured  were 
restricted  to  the  taking  of  whales  only;  but  I  cannot  say  as 
matter  of  law,  what  a  '  whaling  voyage '  is.  That  must  be 
determined  upon  the  testimony  of  those  acquainted  with  the 
pursuit.  This  question  you  must  determine  according  to  the 
evidence  before  you ;  restricting  your  inquiry  to  vessels  engaged 
in  voyages  undertaken  for*  the  same  purposes  as  that  of  the 
Jane,  which  was  simply  a  whaling  voyage.  It  may  be  stated, 
80  as  to  be  more  particularly  applicable  to  tlus  case,  in  another 
way.  Did  the  visual  cawrse  of  a  whaling  voyage^  as  v/nderstoOd 
in  cairnneroe^  ai  the  time  this  policy  was  effected^  include  the 
taking  of  sea  depha/nts^  in  the  rrummer  and  far  tJ^e  period 
purmAed  hy  the  JimCj  as  proved  by  the  witness  Bunker!    Thi» 
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you  will  decide  upon  the  testimony,  of  which  I  can  only  state 
its  outlines. 

"  You  have  remarked  by  the  testimony  of  several  of  the  wit- 
nesses, that 'some  vessels  are  fitted  expressly  for  the  purpose  of 
taking  sea  elephants.  Such  voyages  are  no  criterion  for  the 
formation  of  your  judgment  in  this  case.  Other  vessels  were 
fitted  with  peculiar  equipments,  such  as  short  lances,  shallops, 
&c.,  and  these  were  called  whaling  vessels.  "Where  voyages 
were  undertaken  for  elephanting  only,  fiirther  ground  tackle  has 
been  mentioned  as  necessary  by  some  of  the  witnesses ;  while 
others  say  that  no  more  is  requisite  than  is  proper  and  is  taken 
for  whaling,  in  modem  times.  All  the  witnesses  agree,  that 
whalers  in  pursuit  of  whales,  take  elephants  and  other  sea 
animals  yielding  oil,  if  found  in  their  cruisings.  Some  of  the 
witnesses  speak  of  Ceros  and  its  vicinity  as  whaling  groimd,  and 
as  a  usual  cruising  ground  of  whalers  between  the  seasons  on 
the  Northwest  coast.  It  also  Appears  that  only  a  few  vessels  in 
proportion  to  the  whole  number  engaged  in  whaling,  take  sea 
elephants,  and  those  take  them  .only  in  small  numbers.  This  is 
relied  upon  by  the  defendants  as  showing  that  it  is  not  in  the 
usual  course  of  whaling  voyages  to  take  these  animals.  Whether 
it  is  for  that  cause,  or  it  is  because  being  found  only  on  beaches 
and  coasts,  and  not  very  abundantly,  there  are  thus  fewer 
opportunities  to  take  them,  it  is  for  the  jury  to  say. 

"Then,  was  the  Jane,  while  at  Ceros  island,  from  Nov.,  1844, 
to  the  7th  of  February,  1845,  engaged  in  a  whaliug  adventure 
in  the  usual  way,  or  had  she  entirely  abandoned  her  whaling 
voyage,  and  was  she  devoted  to  a  distinct  purpose  ?  "Was  she 
there  spending  the  *  between  season 'of  the  Northwest  whale 
fishery,  in  a  better  climate,  seeking  whales,  and  filling  up  with 
such  sea  elephants  as  she  might  meet;  or  was  she  seeking 
elephants  exclusively,  without  at  all  aiming  to  capture  whales  ? 
If  the  latter  was  tlie  case,  the  testimony  will  not  sustain  you  in 
saying  that  she  was  in  the  prosecution  of  a  whaling  voyage. 
This  part  of  the  case  is  so  important,  that  I  repeat  in  substance 
what  I  have  stated.  Was  the  Jane,  while  at  Ceros,  in  the 
pursuit  of  whales  as  she  could  find  them,  and  taking  sea 
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elephants  and  whatever  else  came  in  her  way  to  fill  up ;  or  did 
she  abandon  the  pursuit  of  whales  during  that  period,  and  make 
elephanting  the  object  of  her  pursuit  exclusively  ?  If  the  latter 
were  the  fact,  the  testimony  will  not  sustain  you  in  finding  that 
she  was  in  the  usual  course  of  a  whaling  voyage.  K  you  find 
that  she  was  in  pursuit  of  whales  and  sea  elephants,  it  is  a 
question  for  you,  as  I  have  before  submitted,  whether  or  not 
that  was  in  the  regular  prosecution  of  a  whaling  voyage.  K 
yoTi  find  that  it  was  not,  or  if  you  find  that  she  was  engaged 
exclusively  in  sea  elephanting,  having  for  the  time  abandoned 
the  pursuit  of  whales,  there  was  a  deviation  which  discharged 
the  defendants,  whether  the  risk  was  thereby  increased  or  not. 
That  circumstance  makes  no  diiSerence,  as  I  have  already 
instructed  you,  and  the  result  would  be  the  same,  if  you  should 
think  that  the  risk  was  thereby  diminished. 

^'  If  no  deviation  of  this  kind  is  established  to  your  satisfaction, 
you  are  next  to  inquire  whether  the  mating  of  the  Jane  with 
the  ship  Eagle,  as  proved  by  the  witness.  Bunker,  constituted  a 
deviation.  It  depends  upon  the  question  whether  or  not  it 
altered  or  varied  the  risks  insured  against.''  On  this  point  the 
judge  reviewed  the  testimony  and  put  the  question  to  the  jury, 
"  "Was  the  risk  thereby  altered  or  varied  ?  K  it  were,  the  mating 
constituted  a  deviation  and  discharged  the  underwriters.  If  the 
risk  were  not  changed  or  altered,  the  mating  furnishes  no  defence." 

The  respective  counsel  excepted  to  the  charge  of  the  com't,  so 
far  as  it  failed  to  conform  to  the  points  submitted  by  them 
respectively. 

The  jury  rendered  a  verdict  for  the  plaintifis  for  the  amount 
of  the  policy. 

ff.  Ketchum^  for  the  defendants,  argued  the  following  points : 
I.  The  preliminary  proofs  did  not  furnish  sufficient  proof  of 
loss  to  authorize  a  claim  upon  the  defendants.  The  party 
should  furnish  the  best  evidence  the  nature  of  the  case  admits, 
and  the  facts  stated,  should  be  such  as,  at  the  trial,  would  carry 
the  cause  to  tlie  jury.  Here  the  affidavit  was  not  made  by  the 
owners,  and  it  does  not  aver  inquiry  or  any  diligence  to  learn  the 
fate  of  the  vessel.     (1  Park  on  Iris.  147, 148 ;  3  Steph.  N.  P. 
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8213 ;  Oordon  v.  Bovyne^  2  John.  K.  150 ;  OppenAeim  v.  Zea 
Wolf,  3  Sand.  Ch.  R.  671.) 

n.  The  court  erred  in  refusing  in  evidence,  the  article  published 
in  a  newspaper  at  Honolulu  called  "Tlie  Polynesian."  This 
evidence  ought  to  have  gone  to  the  jury  to  rebut  the  presumptive 
evidence  of  the  loss  of  the  vessel.  So  ought  also  the  testimony 
offered  from  the  "  Seaman's  1 'riend."  ( Williams  v.  East  In,  Co.y 
8  Eafit  192 ;  2  Stephen's  N.  P.  1660, 1563.  Gordon  v.  Bovme, 
2  John.  R.  154.) 

in.  The  court  erred  in  admitting  the  various  questions  as  to 
what  were  the  takings  in  vessels  fitted  for  whaling  voyages, 
and  as  to  what  constituted  a  whaling  voyage ;  because, 

1.  The  expressions  "whaling  voyage,"  mean  a  voyage  for 
apprehending  whales. 

2.  The  context  of  the  policy  confirms  this  view. 

3.  Proofs,  therefore,  that  vessels  employed  on  a  whaling 
voyage  take  sea  elephants,  is  contradictory  of  the  terms  of  the 
contract,  and  is  not  admissible.  (1  Duer  on  Ins.  176,  §  27  and 
note  (a)  on  page  177 ;  Id.  179,  §  30,  and  182, 183 ;  4  East  136 ; 
10  Bam  &  Or.  817 ;  3  Kent  Comm.  260  note ;  Benner  v^  Bamk 
qf  Columbiay  9  Wheat.  687.) 

IV.  The  evidence  offered,  proposed  to  prove  that  a  usage 
exists  that  a  vessel  on  a  whaling  voyage  may  take  sea  elephants. 
Sea  elephants  are  not  taken  at  sea,  but  on  the  land.  Therefore 
in  order  to  take  sea  elephants,  a  vessel  must  touch  and  stay. 
Express  provision  is  given  in  the  policy,  "  to  touch  and  stay  at 
any  ports  or  places  if  thereimto  obliged  by  stress  of  weather,  or 
any  other  unavoidable  accident;"  also,  "  to  stop  at  all  ports  and 
places  for  trade,  refi^shment,  and  recruits."  These  express 
privileges  "  to  touch  and  stay,"  exclude  the  idea  that  the  parties 
intended  her  to  touch  and  stay  for  any  other  purpose.  {EUiot  v. 
Wilson,  4  Brown's  Pari.  470;  BoyU  v.  Powdl,  4  Bam.  & 
Adolph.  267.) 

V.  No  usage  was  proved  that  a  whaling  voyage  included  a 
voyage  for  the  taking  of  sea  elephants.  The  court  was  bound  so 
to  instract  the  jury.  Out  of  430  vessels,  respecting  which  evi- 
dence was  given,  only  thirty-one  were  engaged  in  taking  sea 
elephantB.    (1  Duer  182,  183 ;    1  Greenleaf  335,  §  292,  and 
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note  (4)  on  page  336 ;  3  Starkie  £y.  453 ;  Smith's  Leading  Cases 
418  [310]  ;  Danjosm  v.  KiMe,  4  Hill  107.) 

VI.  If  the  evidence  of  usage  were  properly  submitted  to  the 
jury,  it  was  not  such  as  to  prove  the  existence  of  the  usage 
sought  to  be  established,  and  the  verdict  is  therefore  contrary  to 
the  evidence. 

Yn.  There  being  no  usage  to  vaiy  the  plain  and  explicit  terms 
of  the  contract  of  insurance,  it  stands  before  the  court  that  the 
assured  paid  their  premium  for  indemnity  against  the  risks  of  a 
voyage  in  the  pursuit  and  apprehension  of  whales  only ;  and 
that  on  that  voyage  the  vessel  was  not  authorized  to  touch  and 
stay  for  any  but  specific  purposes,  among  which  the  taking  of 
sea  elephants  is  not  included.  Any  departure  from  the  voyage 
thus  specified  and  agreed  upon,  is  a  deviation. 

Yin.  The  detention  of  the  Jane  at  the  island  of  Ceros,  was 
not  authorized  by  the  privilege  inserted  in  the  policy  "  of  liberty 
to  stop  at  all  ports  and  places  for  trade,  refreshment,  and 
recruits."  It  is  not  pretended  that  she  stopped  at  Ceros  for 
either  of  these  purposes,  and  she  was  not  at  liberty  to  stop  for 
any  other  purpose.  She  might  probably  cruise  for  whales  in  a 
bay,  because  whales  are  sometimes  caught  in  a  bay,  but  she 
could  not,  under  the  terms  of  the  policy,  stop,  come  to,  and 
anchor,  and  pursue  any  other  purpose  on  shore,  except  the 
obtaining  of  refreshment  and  recruits.  {Ila/nmumd  v.  Reed^  4 
Bam.  &  Aid.  72  ;  Sully  v.  Whitmore^  6  Ibid.  46.) 

IX.  The  contract  of  mateship  made  and  executed  by  the  Jane 
with  the  Eagle,  was  not  authorized  by  the  policy,  and  the  judge 
erred  in  charging  the  jury  that  if  by  entering  into  and  executing 
such  a  contract  the  risks  insured  against  were  altered  or  varied, 
the  insurers  were  discharged.  {T&ivncmt  v.  Henderson^  1  Dow. 
Pari.  Ca.  324.) 

X.  The  testimony  offered  by  defendants  as  to  the  New  Bed- 
ford policy  taken  by  Capt.  Simmons,  and  the  usage  at  New 
Bedford,  which  port  sends  out  twice  a#  many  whalers  as  any 
other  in  the  world,  was  improperly  excluded.  {Constable  v. 
NMe,  2  Taunton,  403.) 

XL  Most  of  the  policies  in  this  business  are  underwritten  at 
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that  port ;   and  the  evidence  was  direct  as  to  the  usage  and 
course  of  trade  in  respect  of  taking  sea  elephants. 

D.  Zord^  for  the  plaintiffs,  argued  the  following  points. 

First.  1.  Evidence  as  to  what  whaling  voyages  embraced,  by 
witnesses  who  had  conducted  them,  was  admissible.  It  was  not 
evidence  of  usage,  to  give  any  peculiar  sense  to  the  language  of 
the  policy.  It  was  evidence  as  to  the  state  of  the  trade,  to  show 
the  subject  to  which  the  policy  in  its  ordinary  language  applied. 

2.  The  question  as  to  what  whaling  voyages,  as  actually 
carried  on,  embraced,  was  rightly  submitted  to  the  jury,  and 
with  instructions  of  which  the  defendants  cannot  justly 
complain. 

Second.  1.  Evidence  of  an  express  permission  to  take  ele- 
phants, endorsed  after  the  voyage  was  begun,  on  the  policy 
fipoken  of  by  Simmons,  was  rightly  excluded. 

It  was  no  evidence  of  the  whaling  trade,  as  actually  piusued. 

It  was  not  shown  how  far  the  parties  to  that  policy  were  con- 
versant with  the  trade. 

Such  an  act  by  the  parties  to  that  policy  could  have  no 
bearing  on  the  whaling  voyage  insured  by  the  policy  in  suit. 

2.  The  evidence  offered  of  the  usage  of  underwriters  at  New 
Bedford  to  insert  clauses,  expressly  permitting  'elephants  to  be 
taken  for  an  increase  of  premium,  was  inadmissible.  It  was  a 
local  usage.  It  was  evidence  of  the  practice  of  underwriters 
only.    (7  Wend.  72 ;  Ibid.  270.) 

The  insertion  of  special  clauses  is  as  frequently  caused  by 
extra  timidity  as  by  any  necessity. 

It  was  no  evidence  of  the  open  and  public  character  of  the 
whaling  trade  as  in  fact  practised. 

Third.  1.  The  law  of  deviation,  in  relation  to  the  abandomnent 
of  whaling  operating  to  defeat  the  policy,  was  laid  down  in  such 
a  manner  as  to  give  no  just  ground  of  complaint  to  the 
defendants.  * 

2.  K  whaling  voyages  as  in  feet  conducted,  allowed  of  the 
taking  of  elephants  at  Ceros  island,  then  the  law  as  to  the 
mating  of  ships  was  correctly  laid  down. 
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The  ship  being  in  the  business  insured,  the  master  had  a  right 
to  determine  as  to  the  best  mode  of  conducting  it. 

The  policy  was  on  time,  and  allowed  of  every  latitude  of  time 
so  long  as  the  business  of  the  voyage  was  not  abandoned. 

3.  The  doctrines  of  deviation,  in  the  strict  form  claimed  by 
the  defendants,  are  not  applicable  to  whaling  voyages  and  where 
the  policy  is  on  time. 

Br  THE  Court.  Sandfokd,  J. — ^The  defendants'  first  exception 
to  the  ruling  of  the  judge  at  the  trial,  was  on  the  admission  of 
the  preliminary  proofs.  It  is  objected  that  they  did  not  furnish 
sufficient  proof  of  the  loss  to  authorize  a  claim  for  payment, 
because  the  affidavit  presented  was  not  made  by  the  owners  of 
the  vessel,  it  did  not  aver  any  inquiry  or  any  diligence  to  ascer- 
tain her  actual  state,  it  was  not  the  best  evidence  the  nature  of 
the  case  admitted  of,  and  it  did  not  state  £Etcts,  which,  if  proved 
at  the  trial,  would  have  carried  the  cause  to  the  jury  on  the 
question  of  actual  loss. 

On  this  subject,  it  is  to  be  observed,  that  the  ^^  proof  of  loss^ 
required  by  the  policy  preliminary  to  the  obligation  to  pay,  ia 
not  legal  proof ;  such  as  would  be  competent  to  carry  the  cause 
to  the  jury  on  the  question  at  issue.  {Talcqt  v.  Marine  Insur- 
ance Co.^  2  John.  R.  130.)  It  was  said  by  Kent,  Ch.  J.,  deliver- 
ing the  opinion  of  the  court  in  Barker  v.  Phomix  Insurance  Cb., 
8  John.  307,  that  the  object  of  this  clause  in  the  policy,  was  only 
to  furnish  reasonable  information  to  the 'insurer,  so  that  he  might 
be  able  to  form  some  estimate  of  his  rights  and  duties,  before  ho 
was  obliged  to  pay ;  it  has  always  been  liberally  expounded, 
and  is  construed  to  require  only  the  best  evidence  of  the  fact  that 
the  party  possesses  at  the  time.  This  opinion  was  reiterated  by 
Thompson,  Ch.  J.,  delivering  the  judgment  of  the  court,  in 
Zmorence  v.  The  Ocean  Inswranfice  Co,^  11  John.  242 ;  and  it  is 
the  well  established  law  in  this  State.  (See  Pacific  Insurance 
Co,  V.  CaUettj  4  Wend.  83.)  The  protest  in  one  case,  and  copies 
of  the  letters  communicating  intelligence  of  the  disaster  in 
others,  have  been  held  sufficient. 

Here,  the  managing  agent,  in  whose  name  alone  the  policy 
was  effected,  made  the  affidavit.    The  t&cta  stated,  and  the  lapse 
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of  time,  were  abundant  to  give  the  underwriters  the  requisite 
information  to  enable  them  to  estimate  what  were  their  rights 
and  their  duty  tmder  the  policy.  If  all  the  owners  had  joined 
in  making  the  affidavit,  it  would  not  have  communicated  any- 
thing more  to  the  insurers.  The  circumstances  did  not  call  for 
any  particular  exercise  of  diligence.  The  vessel  had  been  due 
for  fifteen  months,  and  had  not  been  heard  of  in  twenty  months 
by  the  managing  agent.  The  nature  of  the  case  did  not  reason- 
ably admit  of  anything  more. 

A  further  reason  requires  that  the  clause  should  be  liberally 
expounded  in  this  instance.  No  objection  to  the  sufficiency  of 
the  preliminary  proof  was  made  by  the  defendants,  when  it  was 
presented.  All  of  those  now  raised,  if  they  were  well  founded, 
are  of  such  a  nature  that  they  might  have  been  obviated  if  they 
had  then  been  made  known;  and  fairness  to  the  assured, 
demands  that  if  then  overlooked  or  withheld,  they  should  now 
be  deemed  waived. 

The  two  other  objections  to  the  preliminary  proofs,  which 
appear  in  the  case,  were  not  urged  on  the  argument.  The  sug- 
gestion made  in  regard  to  the  case  already  examined  is  applicable 
to  both  of  these.  As  to  the  one  that  the  interest  of  the  owners 
of  the  cargo  was  not  stated,  we  will  add,  this  was  a  valued 
policy  on  the  vessel  and  outfits,  insured  by  Child  as  agent,  the 
loss  to  be  paid  to  him,  and  it  was  claimed  by  him.  This  was 
clearly  sufficient,  as  payment  to  him  would  have  discharged  the 
obligation. 

The  remaining  ground,  that  the  contents  of  the  cargo  did  not 
appear,  is  wholly  unfounded.  The  ship  was  a  whaling  vessel, 
which  (the  affidavit  stated)  had  set  out  on  her  homeward 
^^7^^  «/^^  /  ^^^  subject  matter  insured  as  otdJUs^  having  been 
converted  into  a  full  cargo  of  oil  and  bone,  or  "  taki/ngs^^  as  it 
is  expressed  in  the  policy.  If  these  objections  were  intended  to 
point  at  the  extent  of  the  interest  of  the  assured,  they  would  be 
equally  untenable ;  a  substantial  interest  appearing,  and  the 
policy  being  valued.  (AUomtiG  Inaurcmce  Co.  v.  Luna/r^  1 
Sand.  Ch.  K.  97 ;  2  Phill.  on  Ins.  743.) 

2.  The  newspaper  testimony,  offered  to  show  that  the  Jane 
was  at  the  Sandwich  Islands  in  March,  1845,  was  entirely 
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irrelevant  in  every  aspect  in  which  it  was  urged ;  the  plaintifb, 
in  their  preliminary  proo&,  having  conceded  that  she  was  at 
those  islands  in  October  following. 

The  newspaper  article  which  the  defendants  proposed  to  read 
from  ^^The  Pclynedcm^^^  of  May  22,  1847,  was  also  properly 
rejected.  The  ostensible  purpose  for  which  it  was  offered,  so  far 
as  it  affected  the  plaintiffs'  knowledge  of  the  loss,  was  plainly 
incapable  of  being  effected ;  for  the  preliminary  proofs  were 
submitted  to  the  defendants  on  the  20th  of  July,  1847,  at  which 
time  it  was  impossible  for  the  plaintifb  to  have  seen  or  heard  of 
the  article  in  the  Pdynesian.  And  as  to  the  proposed  object,  to 
weaken  the  presumption  of  the  loss  of  the  vessel,  not  only 
would  the  trifling  difference  of  one  month  have  failed  to  produce 
any  such  effect,  when  nearly  three  years  had  elapsed  without 
any  tidings  from  her,  but  the  circumstances  detailed  in  the 
newspaper  were  such  as  to  corroborate  very  strongly  her  alleged 
loss  by  the  perils  of  the  seas. 

K  these  were  the  only  objects  sought,  the  defendants  could 
have  attained  them  by  reading  that  portion  of  the  article  which 
stated  the  touching  of  the  Jane  near  Talcahuana ;  but  this  was 
not  offered  or  proposed.  The  real  gist  of  the  article  was  the 
statement  of  facts,  showing  that  the  captain  was  far  out  of  his 
proper  course  on  his  homeward  voyage,  that  he  carelessly 
anchored  the  Jane  where  her  bottom  was  injured,  and  that  he 
put  to  sea  while  she  was  in  an  unseaworthy  condition.  These 
were  important  facts  undoubtedly,  if  they  could  have  been 
proved ;  but  no  legitimate  proof  was  offered.  The  newspaper 
was  not  competent  evidence  to  prove  such  facts.  It  was  hear- 
say testimony,  twiccremoved ;  and  it  was  the  duty  of  the  judge 
to  exclude  the  article.  It  is  unnecessary  for  us  to  consider, 
whether  as  to  any  portion  of  the  article,  if  offered  separately, 
the  newspaper  would  have  been  a  competent  instrument  of 
evidence. 

3.  The  great  mass  of  the  testimony  at  the  trial  was  advanced 
to  show  what  was  a  ^^whoHmg  voynge^'^  as  understood  and  prac- 
tised in  commerce,  when  this  policy  was  effected.  The  defen- 
dants objected  to  the  admission  of  the  testimony  offered  on  this 
point,  so  far  as  it  went  to  show  that  it  was  the  usage  to  take 
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sea  elephants  as  well  as  whales,  in  the  prosecution  of  such  a 
voyage.  They  contend,  1.  That  the  expression  ^^  whaling 
voyage  "  in  ^his  policy  means  a  voyage  for  apprehending  whales 
only;  and  the  testimony  admitted  was  offered  to  vary  and 
contradict  the  plain  and  distinct  terms  of  the  contract  between 
the  parties.  2.  That  this  construction  of  its  terms  was  corro- 
borated by  the  context  of  the  policy,  which  speaks  of  valuing 
wJiale  oU^  sperm  oU^  and  wJiale  bone^  but  nowhere  alludes  to 
such  an  article  as  elephant  oily  which,  it  is  proved,  is  known  by 
that  name,  and  not  as  whale  oil  in  commerce. 

As  to  these  objections,  we  say : — 1.  We  are  not  informed, 
judicially,  what  is  meant  by  a  ^'whaling  voyage?'^    It  is  a  term 
used  in  trade  and  commerce,  for  the  meaning  of  which,  like 
many  others,  the  courts  resort  to  the  evidence  of  experts  and 
those  versed  in  the  particular  branch  of  trade.    Whether  this 
b€f  denominated  proof  of  a  usage,  or  evidence  given  to  indicate 
the  subject  matter  of  the  i)olicy,  and  to  point  out  its  application; 
it  is  unquestionably  competent,  and  was  properly  received  at 
the  trial.    Mr.  Justice  Duer,  in  his  admirable  treatise  on  marine 
insurance,  illustrates  very  fully  this  rule  of  evidence.    He  says, 
in  substance,  that  the  law  ascribes  to  the  insurer  a  knowledge, 
not  only  of  the  general  usages  of  commerce,  but  of  the  course 
usually  pursued  in  each  particular  voyage  or  trade  that  may  be 
the  subject  of  an  insurance ;  and  when  words  which  merchants 
employ  in  the  prosecution  of  the  trade  to  which  an  insurance 
relates,  are  introduced  into  the  policy,  the  insurer  must  presume 
that  they  will  be  understood  by  the  assured  in  the  sense  in 
which  alone  he  has  been  accustomed  to  use  them.    (1  Duer  on 
Ins.  181,  196,  §§  33,  42,  43.)     Parol  evidence  to  prove  the 
existence  of  the  general  practice  or  course  in  which  the  trade  or 
voyage  has  been  pursued,  is  admissible  in  such  cases,  when 
such  practice  would  not  be  embraced  by  the  terms  of  the  policy 
in  their  ordinary  interpretation.    (Ibid.  196,  §  42.)    The  compe- 
tency of  this  species  of  evidence  was  affirmed  by  this  court  in 
Hone  V.  The  Mutual  Safety  Insurance  Co,,  1  Sand.  E.  137, 150. 
We  also  refer  to  1  Phill.  on  Ins.  489,  and  the  cases  there  cited. 
Among  the  illustrations  of  this  principle,  which  are  quite  ana- 
logous to  the  proof  offered  in  the  case  at  bar,  will  be  found  the 
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instances  of  an  "  India  voyage,"  a  "  China  voyage,"  a  "  voyage 
to  Africa,"  and  a  "  fishing  voyage."  Evidence  of  other  usages 
in  whaling  voyages  has  been  sanctioned ;  as  in  Fenninga  v. 
Lord  GrervoUle^  1  Taunt.  241,  where  it  was  proved  to  be  the 
custom  that  he  who  strikes  a  whale  with  a  loose  harpoon,  is 
entitled  to  receive  half  the  produce  from  him  who  kills  it;  and 
in  Baxter  v.  Hodman^  3  Pick.  435,  where  a  usage  to  mate 
whaling  vessels  was  proved. 

In  truth,  the  proof  offered  in  the  case  before  us,  did  not  go  to 
show  a  practice  beyond  the  terms  of  the  policy,  construed  by 
their  ordinary  signification.  Assuming  that  a  "whaling  voy- 
age "  would  in  common  parlance  be  taken  to  mean  a  voyage  for 
the  purpose  of  taking  whales  only,  to  the  exclusion  of  other 
marine  animals  yielding  oil,  (the  oil  being  the  chief  object  of 
such  voyages ;)  yet  the  other  clauses  of  the  policy,  (adopting  the 
same  key  to  its  construction,)  show  that  something  besides 
whales  was  intended,  or  was  at  least  permitted.  One  clause 
declares  that  the  policy  attaches  on  oil^  bone^  and  other  talcinga^ 
&c.,  homeward;  which  being  followed  by  an  enumeration  of 
whale  oil,  sperm  oil,  and  whale  bone,  with  blank  valuations, 
would  lead  almost  irresistibly  to  the  conclusion,  that  the  word 
"  oil,"  in  the  previous  paragraph,  related  to  sperm  and  whale 
oil,  and  that  the  words  "  other  takings,"  related  to  some  other 
object  which  fell  within  the  purview  of  a  whaling  voyage.  The 
evidence  given  to  show  what  such  object  was,  did  not,  therefore, 
extend  the  terms  of  the  policy  in  any  mode  of  construing  it. 

4.  It  was  contended  that  the  usage  to  take  sea  elej^hants, 
which  are  only  taken  on  land,  necessarily  involved  the  overruling 
of  the  written  contract  between  the  parties  in  this,  that  the 
policy,  by  giving  express  pennission  "  to  stoj)  at  all  ports  and 
places  for  trade,  refreshment,  and  recruits,"  excluded  the  vessel 
insured  from  touching  or  staying  for  any  other  purpose.  It  was 
also  urged  in  a  subsequent  point,  that  the  detention  of  the  Jane 
at  Ccros  island,  was  a  deviation ;  she  having  virtually  touched 
and  stopped  there,  and  not  for  either  of  the  purposes  for  which 
the  express  permission  was  given  by  the  policy. 

On  this  subject,  the  privilege  expressed  by  these  words  in  the 
ulicy,  was  inherent  in  every  whaling  voyage,  with  the  excep- 
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tion  of  the  right  to  trade.  The  judge  held  at  the  trial,  that  the 
clause  did  not  restrict  the  vessel  from  going  into  bays  and  along 
coasts  and  islands,  in  the  prosecution  of  the  whaling  voyage  on 
which  she  sailed ;  and  the  counsel  for  the  defendants  did  not 
dispute  the  accuracy  of  this  ruling.  (And  see  1  Pbill.  on  Ins., 
602,  &c.)  The  judge  further  held,  and  so  instructed  the  jury 
in  distinct  and  pointed  terms,  that  if  the  Jane  went  to  Ceros 
island  for  any  object  other  tlian  the  usual  purposes  of  a  whaling 
voyage  ;  or  stayed  there  for  any  other  purpose ;  or  if  the 
vicinity,  of  the  island  was  not  whaling  ground :  in  either  event, 
her  voyage  and  stay  there  were  a  deviation,  and  discharged  the 
defendants.  This  was  sufficiently  favorable  to  the  defendants, 
and  we  need  not  farther  advert  to  the  argument  founded  on  the 
permission  to  touch  and  stay. 

5.  In  the  order  of  their  argument,  the  two  next  points  of 
the  defendants  relate  to  the  sufficiency  of  the  proof  of  the  usage 
or  practice  to  take  sea  elephants  in  the  course  of  a  whaling 
voyage.  It  is  contended  that  the  evidence  in  its  support  was 
too  feeble  to  be  submitted  to  the  jury ;  and  if  it  were  properly 
submitted,  that  their  verdict  was  contrary  to  the  evidence.  As 
to  these  points  we  have  no  hesitation  in  saying,  that  the  judge 
would  have  .erred  if  he  had  withheld  the  question  from  the 
jury ;  and  that  there  is  no  good  ground  for  our  interfering  with 
their  verdict  on  the  score  that  it  is  against  the  weight  of  evi- 
dence. 

6.  The  defendants  at  the  trial  oflTered  to  prove  by  one  of  the  wit- 
nesses, a  master  of  a  whaling  vessel  belonging  to  New  Bedford, 
which  had  taken  sea  elephants  at  and  near  Ceros  island,  in 
November,  1846,  that  he  sailed  under  a  policy  for  a  whaling 
voyage,  and  that  the  policy  was  subsequently  amended,  by 
indorsing  an  express  permission  to  take  sea  elephants,  for  which 
an  additional  premium  was  paid.  They  also  offered  to  prove, 
that  previous  to  the  date  of  the  policy  in  suit,  it  had  been  the 
general  and  uniform  usage  of  assurers  at  New  Bedford,  when  it 
was  intended  to  employ  in  taking  sea  elephants,  a  vessel  insured 
on  a  whaling  voyage,  to  insert  a  liberty  to  that  effect  in  the 
policy,  for  which  liberty  an  additional  premium  was  paid.  The 
judge  excluded  the  testimony  do  offered. 
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As  to  the  first  offer,  it  was  an  act  inter  alios^  neither  of  whom 
was  present  to  show  under  what  circumstances,  or  with  what 
views  it  was  done.  The  policy  was  so  amended  two  or  three 
years  at  least  after  the  policy  in  suit  was  .effected,  and,  in  fact, 
after  the  time  when  the  loss  probably  occurred.  The  testimony 
did  not  tend  to  show  how  a  whaling  voyage  was  actually  prose- 
cuted in  and  prior  to  1843,  in  respect  of  sea  elephanting. 

Afl  to  the  offer  of  the  New  Bedford  usage,  it  should  be  stated 
on  the  one  hand,  it  appeared  that  the  port  of  New  Bedford  was 
the  most  extensively  engaged  in  the  whale  fishery  of  any  in  the 
United  States,  owning  and  employing  about  a  third  of  the 
entire  fleet  of  whalers ;  and  on  the  other  hand,  that  very  few  of 
the  New  Bedford  whalers  were  shown  to  have  ever  engaged  in 
the  pursuit  of  sea  elephants ;  a  great  proportion  of  them  seeking 
the  sperm  whale,  which  led  them  away  from  the  resorts  of  the 
sea  elephant. 

On  considering  the  point,  we  think  the  proposed  evidence  was 
inadmissible,  for  two  reasons  at  least ;  viz. — ^1.  It  was  a  local 
usage,  not  extending  to  New  York  where  the  policy  in  suit  was 
made ;  nor  to  Warren,  E.  I.,  where  the  assured  resided,  and  to 
which  port  the  vessel  belonged.  2.  It  was  the  usage  of  the 
assurers  only ;  and,  although  from  the  payment  of  premium,  we 
might  infer  the  assent  of  the  assured,  the  limited  terms  of  the 
offer  would  leave  it  in  doubt,  whether  the  assent  was  a  ratifica- 
tion or  admission  of  the  usage,  or  was  caused  by  greater  caution 
and  a  desire  to  leave  no  room  for  controversy.  If  it  were  the 
well  established  usage  at  New  Bedford,  that  a  whaling  voyage 
did  not  include  sea  elephanting,  the  underwriters,  and  the 
owners  and  masters  of  whalers  in  that  port,  could  have  proved 
it  far  more  satisfactorily  than  it  could  possibly  be  done  by  the 
production,  without  explanation,  of  the  policies  executed  by  and 
between  them.  It  would  then  have  appeared  whether  the 
insurers  there  refused  to  pay  a  loss  in  cases  where*  the  vessel 
insured  had  taken  sea  elephants,  without  any  permissive  clause 
in  the  policy. 

7.  The  defendants  insisted  that  the  contract  oimateship  made 
and  executed  by  the  Jane  with  the  ship  Eagle,  was  not  author- 
ized by  the  policy,  and  discharged  the  underwriters.    It  is  only 
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because  the  mating  varied  the  risks  insured  against,  i.  e.  consti- 
tuted a  deviation,  that  it  can  be  claimed  to  have  avoided  the 
policy.  No  complaint  was  made  in  regard  to  the  judge's 
instruction  to  the  jury  as  to  what  in  law  constituted  a  deviation, 
and  his  charge  as  to  the  good  faith  of  a  defence  on  that  ground, 
was  warmly  eulogized  by  the  defendants'  counsel.  But  it  is 
claimed  that  the  mateship,  as  matter  of  law,  was  a  deviation 
fix>m  the  voyage  insured,  and  that  the  judge  ought  so  to  have 
advised  the  jury. 

To  establish  a  deviation,  the  fact  must  appear,  that  the  risks 
insured  against,  were  increased  or  varied  without  necessity  or 
reasonable  cause.  This,  like  other  facts,  is  to  be  drawn  from 
the  evidence.  Where  the  evidence  is  all  on  one  side,  or  where 
the  point  depends  upon  the  construction  of  the  policy,  the  judge 
should  undoubtedly  determine  whether  the  deviation  be  proved. 
Thus,  if  the  policy  were  on  a  voyage  fix)m  New  York  to  Liver- 
pool, and  it  were  proved  that  the  vessel,  on  leaving  this  port, 
sailed  direct  to  Madeira,  without  any  necessity  or  reasonable 
cause,  the  judge  in  an  action  on  the  policy  would  be  bound  to 
instruct  the  juiy  that  there  was  a  deviation.  But  when,  as  in 
this  case,  the  fact  whether  the  risk  was  increased  or  altered, 
depends  on  a  variety  of  circumstances,  peculiar  to  the  pursuit  in 
which  the  vessel  was  engaged,  and  the  evidence,  to  say  the  least 
of  it,  is  not  decisive  to  prove  the  fact ;  the  decision  of  the  ques- 
tion belongs  to  the  jury,  and  not  to  the  judge.  The  course 
pursued  at  the  trial,  in  Thomdike  v.  Boa/rdrrum^  4  Pick.  471, 
illustrates  and  sustains  our  position.  In  Berrrum  v.  Woodbridge^ 
Dougl.  781,  783,  788,  Lord  Mansfield  left  it  to  the  jury  to  say, 
(on  the  testimony  of  the  only  witness  examined,)  whether  the 
deviation  there  in  question  was  wilfal  or  necessary.  The 
defendants'  counsel  relied  very  strongly  on  the  case  of  T&nnwnt 
V.  Henderson^  1  Dow's  P.  C.  324,  as  establishing  that  the 
mating  was  of  itself,  in  law,  a  deviation  fatal  to  the  policy. 
That  was  a  suit  in  the  Court  of  Session  in  Scotland,  on  an 
insurance  effected  on  the  ship  Lnperial  and  her  cargo  on  a 
voyage  to  the  coast  of  Africa  and  the  African  Islands,  and 
during  her  stay  and  trade  there,  and  frx>m  thence  back  to 
Liverpool,  with  liberty  to  ezchange  goods  with  other  ships. 
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Soon  after  her  arrival  on  the  west  coast,  the  Imperial  met  the 
George,  another  ship  belonging  to  the  same  owners,  which  had 
been  on  the  coast  two  or  three  months ;  put  on  board  the  George 
the*  goods  she  had  then  collected  in  her  trading,  and  received 
from  the  George  all  that  remained  of  the  outward  cargo  and 
superfluous  stores  of  the  latter ;  the  object  being,.by  means  of  the 
exertions  of  both  ships,  to  despatch  the  George  with  a  full  cargo, 
before  the  Imperial  began  to  trade  on  her  own  account.  This 
mutual  or  combined  trading  was  not  communicated  to  the  under- 
writers. The  Imperial  was  captured  by  a  French  privateer ;  and 
the  underwriters,  in  their  defence,  contended  that  the  matters 
stated,  established  a  concealment  of  a  material  fact,  since  the 
risk  was  varied  and  increased  by  the  consequent  protracted  stay 
of  the  ship  in  the  pestilential  climate  of  the  west  coast  of  Africa. 
To  rebut  this  defence,  the  Lord  Ordinary  allowed  the  assured  to 
go  into  proof,  that  by  the  understanding  of  those  engaged  in  the 
African  trade,  liberty  to  exchange  goods  with  other  ships, 
imported  a  liberty  not  only  to  barter  and  sell,  but  to  aid  another 
ship  in  providing  her  speedily  with  a  homeward  cargo,  without 
regard  to  any  proportion  between  the  goods  so  delivered  or 
received.  The  proof  did  not  establish  the  usage  to  the  satisfac- 
tion of  the  judge,  who  held  that  the  subserviency  of  the  Imperial 
to  the  George,  prolonged  her  stay  and  increased  the  risk ;  and  he 
pronounced  a  decree  for  the  underwriters.  On  an  appeal  to  the 
House  of  Lords  it  was  held  that  the  decree  was  right,  and  it  was 
affirmed. 

It  is  to  be  observed,  that  in  1809,  when  the  case  of  Tennant  v. 
Henderson  was  pending,  there  was  no  trial  by  jury  in  the  court 
of  session,  and  the  court  passed  upon  both  the  law  and  the  fact. 
The  case  is,  therefore,  no  authority  in  support  of  the  position  that 
the  mating  of  two  whaling  vessels  is  of  itself  a  deviation,  as 
matter  of  law. 

In  HarUey  v.  Buggin^  3  Dougl.  39,  also  an  action  on  an  insmr- 
ance  upon  a  ship  in  the  African  trade,  it  was  proved  that  she 
had  been  used  as  a  receiving  or  factory  ship  on  the  coast ;  and 
it  was  left  to  the  jury  to  say,  whether  the  use  thus  made  of  the 
ship,  had  for  its  object  the  voyage  insured.  If  it  had  not,  there 
was  a  deviation,  her  stay  being  protracted  by  the  use  thus  made 
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of  her.  The  mling  of  the  judge  in  the  case  at  bar,  was  more 
fiivorable  than  this  to  the  defendants ;  because  it  left  the  jury  to 
find  a  change  of  the  risk  in  other  modes,  as  well  as  by  the  longer 
stay  of  the  vessel. 

Upon  the  whole,  we  are  satisfied  that  no  error  was  committed 
on  the  trial,  and  the  motion  for  a  new  trial  must  be  denied. 


MmruBK  &  Go.  v.  Allen  &  Foillon. 

The  ftatute  prohibiting  aaetioneerB  and  others  from  selling  at  prirate  Bale  any  goods 
liable  to  auction  duties,  on  the  day  and  at  the  place  where  the  public  auctions  are 
heldy  was  intended  to  protect  the  state  in  the  payment  of  the  duties,  and  does  not 
invalidate  a  private  sale  of  such  goods,  which  were  on  the  same  day  subsequently 
sold  at  auction  pursuant  to  a  previous  advertisement. 

In  a  suit  by  an  auctioneer,  to  recover  the  price  of  goods  sold  at  auction,  where  it  is 
set  up  as  a  defence  that  the  owner  of  the  goods  bid  without  the  knowledge  of  the 
purchaser,  it  is  a  question  of  fact -to  be  submitted  to  the  jury  on  the  testimony, 
whether  the  sale  was  fair,  or  whether  it  was  a  fraud  or  an  imposition  on  the  other 
bidders. 
(Before  Oaklet,  Ch.  J.,  and  VAin>KRFOSL  and  SAin>Fou),  J.  J.) 
May  26 ;  June  23, 1849. 

This  was  an  action  of  assumpsit  brought  to  recover  the  price 
or  value  of  a  quantity  of  lemons. 

At  the  trial  before  the  Chief  Justice  in  January,  1849,  the 
plaintifis  proved  that  they  were  auctioneers,  and  as  such,  on  the 
eleventh  day  of  May,  1848,  sold  at  public  auction,  in  the  city 
of  New  York,  to  the  defendants,  884  boxes  of  lemons,  at  the 
price  of  twenty-eight  shillings  and  six  pence  per  box.  That 
such  lemons  were  actually  delivered  to  the  defendants  on  the 
thirteenth  day  of  May,  1848,  and  about  the  same  time  a  bill 
thereof  was  rendered  by  the  plaintiffs  in  their  names  to  the 
defendants.  The  sale  was  advertised  a  day  or  two.  The  lemons 
came  in  the  schooner  Gladiator,  from  a  foreign  port,  consigned 
to  Mr.  Sus.  He  was  present  at  the  sale.  One  gentleman  asked 
the  auctioneer  whether  the  cargo  had  not  been  previously  sold 
at  private  sale,  who  then  asked  Mr.  Sus  whether  it  was  so,  and 
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Mr.  Sus  said,  ^'no.'^    The  plaintiffB'  comiBel  then  made  the 
following  admiseion  in  writing,  viz. 

'^The  plaintiff  admit  that  ^e  auction  sale  took  place  on  the 
wharf,  alongside  of  the  vessel  in  which  the  goods  were  imported. 
Mr.  Sus,  the  importer,  on  the  morning  of  the  sale,  and  before 
the  sale,  sold  the  goods  at  private  sale  to  Miller  &  Parsons,  the 
parties  being  on  board  the  vessel.  At  the  time  of  the  public 
and  private  sale,  the  bulk  of  the  goods  were  on  board  of  the  ves- 
sel, and  samples  thereof  lay  upon  the  wharf  alongside  of  the 
vesseL  The  goods  were  previously  advertised  for  sale  at  auc- 
tion, at  pier  No.  9  North  River,  for  that  day  at  11  o'clock, 
when  the  sale  in  fact  took  place." 

It  further  appeared  that  the  lemons  were  sold  at  such  private 
sale  by  Sus  to  Miller  &  Parsons,  at  the  price  of  three  dollars  per 
box.  The  entire  cargo  was  sold  at  that  auction  sale,  consisting 
of  2030  boxes  of  oranges,  and  1310  boxes  of  lemons. 

The  defendants  proved  that  Miller  &  Parsons  were  present  at 
the  public  sale.  Several  witnesses  for  the  defendants  testified 
that  Miller  bid  on  the  lemons  offered,  on  two  or  three  different 
occasions.  The  auctioneer  testified  that  he  did  not  take  his  bid, 
and  thinks  that  he  did  not  bid.  Both  M.  &  P.  were  present 
when  the  auctioneer  made  the  announcement  that  the  goods  had 
not  been  sold  at  private  sale.  Several  witnesses  for  the  plain- 
tiffi,  who  were  bidders  at  the  sale,  testified  that  they  did  not 
see  or  hear  Miller  bid.  The  lemons  sold  to  others  at  the  same 
price  bid  by  the  defendants.  There  was  evidence  that  they 
were  worth  that  price  on  the  day  of  sale,  and  twelve  days  after- 
wards lemons  sold  at  auction  for  twenty-nine  shillings  and  six 
pence  per  box.  In  the  fore  part  of  May,  lemons  were  worth 
firom  twenty-one  shillings  to  twenty-two  shillings  and  six  pence 
per  box.  Two  or  three  weeks  after  the  sale,  the  auctioneer  paid 
to  the  state  the  prescribed  auction  duties  on  the  entire  sale. 

The  defendants  called  on  the  auctioneers,  and  made  a  tender 
for  the  lemons  at  three  dollars  a  box.  The  defendants  proved 
that  one  of  the  plaintiff,  (whose  names  were  used  in  the  suit  for 
the  benefit  of  the  owners  of  the  lemons  sold,)  said  when  the 
tender  was  made,  that  it  was  a  fraudulent  transaction,  and  he 
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would  wash  his  hands  of  it ;  but  that  he  had  no  authority  to 
receive  less  than  the  whole  sum. 

There  was  a  large  number  of  bidders  and  purchasers  at  the 
sale  of  the  oranges  and  lemons. 

On  the  testimony  being  closed,  the  chief  justice  decided  that 
the  private  sale  by  Sus  to  Miller  &  Parsons,  constituted  no 
defence  to  the  action,  if  the  auction  sale  were  in  other  respects  a 
fair  sale  of  the  lemons ;  and  he  submitted  to  the  jury  the 
following  questions : — First^  Was  the  sale  at  auction  a  feir  sale  ? 
Second^  If  not,  what  was  the  fair  market  value  of  the  lemons,  at 
the  time  of  the  auction  sale  ? 

To  this  charge  of  the  judge,  the  counsel  for  the  defendants 
excepted.  The  jury  answered  the  first  question  in  the  affirma- 
tive, and  found  a  verdict  for  the  plaintiffs  for  $3291  09  ;  being 
the  amount  of  the  defendants'  bid,  with  interest. 

J,  Leoeridge  and  ./  TT.  C.Leveridge^  for  the  defendants. 

A.  Hilton  and  (7-  O^Coruyr^  for  the  plaintiflfe. 

By  the  Court.  Oakley,  Ch.  J. — The  first  objection  td  the 
recovery  is,  that  there  was  a  private  sale  of  the  lemons  in 
question,  on  the  same  day  and  at  the  same  place  where  the 
public  auction  was  held,  and  that  therefore  the  sale  at  auction 
was  illegal.  It  would  require  a  pretty  strong  provision  of  law, 
to  warrant  a  court  in  deciding  that  a  sale  under  such  circum- 
stances would  be  so  far  invalid,  as  to  enable  the  purchaser  at 
the  auction  to  keep  the  property  without  paying  for  it. 

The  statute  is  as  follows : — "  No  auctioneer,  on  the  day  and  at 
the  place  where  his  public  auction  shall  be  held,  nor  any  person 
whatever,  on  the  same  day  and  at  the  same  place,  shall  seU  at 
private  sale  any  goods  or  effects  liable  to  auction  duties ;  and 
every  person  who  shall  violate  this  provision,  shall  forfeit  a  sum 
equal  to  the  price  for  which  such  goods  shall  have  been  sold.'' 
(1  R.  S.  532,  §  25.)  The  lemons  were  subject  to  duty  by  the 
statute,  when  sold  at  public  auction.  We  have  considered  the 
section  quoted,  and  think  it  was  intended  merely  to  secure  the 
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Btate  the  payment  of  the  duties  imposed  on  sales  at  auction.  It 
was  intended  to  prevent  auctioneers  or  owners  of  such  goods, 
from  bringing  together  a  mass  of  people,  attracted  by  the  adver- 
tisement of  an  auction,  and  after  fixing  a  price,  to  sell  the  whole 
or  the  greater  part  of  the  goods  at  private  sale,  and  thus  to 
evade  the  payment  of  the  auction  duty.  Here  the  whole  pro* 
perty  was  sold  as  advertised,  and  the  duty  paid  to  the  state. 
The  private  sale  made  by  the  owner  before  the  sale,  to  Miller  & 
Parsons,  was  not  within  the  mischief  to  remedy  which  the 
statute  was  made,  nor  within  its  object  or  purpose,  and  therefore 
it  does  not  come  within  its  provision. 

The  other  ground  upon  which  the  defendants  seek  to  set 
aside  the  verdict,  is  the  bid  alleged  to  have  been  made  by 
Miller  &  Parsons,  after  they  bought  of  Sus,  and  during  the  sale 
at  auction.  It  is  said  this  was  puffing  the  goods,  and  was  a 
fraud  on  the  defendants  and  on  the  other  bidders,  and  that  it 
renders  the  sale  void.  The  judge,  at  the  trial,  left  it  to  the 
jury  to  say  upon  the  evidence  whether  the  auction  sale  was  a 
fidr  sale,  and  if  not,  to  say  what  was  the  fair  market  value  of 
the  lemons.  The  jury  found  that  the  sale  at  auction  was  a  £eur 
sale.  It  is  now  contended  that  the  bare  fact  that  the  owners 
were  bidding  at  the  sale,  and  that  the  purchasers  were  ignorant 
of  their  interest  at  the  time,  in  judgment  of  law  constituted  a 
fraud,  and  rendered  the  sale  illegal. 

The  principles  applicable  to  the  subject,  and  the  authorities, 
are  collected  in  2  Kent's  Comm.  537,  &c.  It  is  true  the 
adjudged  cases  are  not  all  consistent  with  each  other,  or  entirely 
clear;  but  they  show,  in  our  opinion,  that  the  true  inquiry 
in  each  case  is  whether  the  sale  was  fair  or  not.  The  owner  of 
property  exposed  for  sale  at  auction,  is  at  liberty  to  bid,  if 
his  intention  to  bid  is  made  known ;  or  he  may  put  it  up  at  an 
upset  price.  If  he  bid  privately,  it  is  not  necessarily  a  fraud, 
llie  whole  question  is  then  to  be  submitted  as  matter  of  fact,  on 
all  the  circumstances,  whether  the  sale  that  ensued  was  fair,  or 
whether  it  was  a  fraud  or  an  imposition  on  the  other  bidders. 
The  jury  here  have  negatived  the  fraud.  We  think  the  question 
was  properly  submitted  to  them,  and  that  t^eir  verdict  was 
quite  right  upon  the  evidence. 

Motion  for  new  trial  denied. 
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Read  &  Hopfock  v.  the  Mtttual  Safett  Insttbanob  Compajstt. 

It  is  no  defeoee  to  an  action  for  a  partial  loos  on  a  policy  of  marine  insurance, 
that  the  expense  of  the  repairs  made,  (for  the  amount  of  which  the  loss  is 
claimed,)  was  defrayed  by  a  loan  nuuie  by  the  correspondent  of  the  owner,  on  a  bot- 
tomry of  the  yessel,  and  that  the  bottomry  loan  was  realized  by  such  correspondent 
after  the  subsequent  total  loss  of  the  vessel,  out  of  an  insurance  e^cted  by  him 
on  his  bottomry  interest,  and  no  part  of  the  loan  was  ever  paid  by  the  owner. 

To  the  extent  of  a  bottomry  outstanding  on  a  vearol,  (there  being  no  personal  liability 
of  the  owner  for  such  bottomry,)  the  owner  has  not  an  insurable  interest. 

After  the  making  of  a  time  policy  of  insurance  on  a  brig,  in  which  she  was  valued,  the 
master  executed  a  valid  bottomry  bond,  which  was  outstanding  when  the  brig 
was  lost.  Held,  that  by  the  bottomry,  the  interest  of  the  insured  to  that  extent 
ceased  ;  and  that  in  an  action  for  the  loss«  the  valuation  must  be  opened  and  reduced 
accordingly. 

Where  a  defendant  pays  money  into  court,  applying  a  specified  portion  to  one  count, 
and  another  portion  to  another  count,  each  count  claiming  a  distinct  cause  of 
action,  and  the  plaintiff  takes  the  sums  paid,  though  not  in  satisfaction  ;  the  court, 
on  its  subsequently  appearing  that  the  defendant  paid  more  on  the  second  count  than 
he  wss  liable  to  pay,  cannot  change  its  appUcation,  and  apply  the  snzplus  on  the  other 
count. 
(Before  Oaklet,  Ch.  J.,  and  Vanderpoel  and  Saitdfokd,  J.  J.) 

January  35 ;  and  re-argued  May  US,  26, 1849.    Decided  June  30, 1849. 

Assumpsit  on  a  policy  of  marine  insurance,  by  which  the 
defendants  insured  the  brig  Joseph  Atkins,  for  one  year  from 
October  24, 1845,  valued  in  the  poKcy  at  the  sum  insured,  viz. 
$4500.  The  brig  sailed  from  New  York  for  Matanzas  in  July, 
1846,  struck  on  a  reef  of  rocks  near  Cardenas,  and  reached 
Matanzas  in  a  damaged  state.  On  a  survey  regularly  had, 
it  was  decided  to  be  necessary  to  repair  her  there.  Repairs  were 
accordingly  made,  at  an  expense  of  $8461  53.  Drake,  Brothers 
&  Co.,  merchants,  at  Matanzas,  the  correspondents  of  the  plain- 
tiffs, paid  for  these  repairs,  and  applied  towards  them  $1743  97, 
belonging  to  the  plaintiffs,  which  was  in  their  hands.  For 
the  residue  of  their  advance,  $1717  56,  the  master,  on  the  18th 
of  September,  1846,  executed  to  them  a  bottomry  bond  on  the 
brig,  at  ten  per  cent,  interest,  payable  in  ten  days  after  her  safe 
arrival  in  the  port  of  New  York.  There  was  no  personal  liability 
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for  the  money  advanced,  assumed  in  the  bond  by  the  master  or 
owners.  • 

The  brig  sailed  from  Matanzas  for  New  York,  September 
20th,  1846,  with  a  cargo.  She  was  compelled  by  bad  weather 
to  pat  into  Savannah  on  the  29th  of  September,  to  repair, 
and  was  there  repaired  at  an  expense  of  $86  33.  She  sailed 
from  Sarannah  on  the  5th  of  October,  in  good  condition^  but 
was  totally  lost  in  a  severe  storm,  on  the  beach  just  south 
of  Gape  Hatteras,  on  the  13th  of  October.  The  plaintiffs  aban- 
doned the  brig,  and  claimed  for  a  total  loss  November  5th,  1846. 
A  statement  of  the  partial  loss  at  Matanzas  was  made  up  and 
presented  to  the  insurers  on  the  12th  November,  1846,  amount- 
ing, after  the  deduction  of  one  third  new  for  old,  to  $2014  13. 
The  first  count  of  the  declaration  claimed  for  this  partial  loss ; 
the  second  count  set  forth  the  disaster  and  repairs  at  Savan- 
nah, and  the  total  loss,  and  claimed  the  entire  sum  insured. 
The  defendants  pleaded  the  general  issue  and  payment.  The 
suit  was  commenced  in  December,  1846.  Before  pleading,  and 
in  June,  1847,  the  defendants  paid  into  court  on  the  first  count, 
$1180 ;  and  on  the  second  count,  $4,100.  The  plaintiffii  declined 
to  accept  these  sums  in  full  of  their  claim. 

It  appeared  on  the  trial  that  the  plaintiff  claimed,  under 
their  first  count,  $2,014  13,  as  the  partial  loss ;  and  under  their 
second  count  they  claimed  $86,  partial  loss  at  Savannah ;  and 
$4,388  27  for  the  total  loss  of  the  vessel,  being  the  balance, 
after  crediting  a  trifling  sum  realized  by  the  master  from  the 
wreck. 

It  also  appeared  that  Drake,  Brothers  &  Co.  insured  in  a 
company  at  Havana  their  bottomry  interest  in  the  brig,  and  in 
February,  1847,  the  plaintiffs,  at  their  request,  furnished  to  them 
the  proper  preliminary  proofe  and  documents  to  claim  from  that 
company  the  amount  of  the  insurance.  The  plaintiffs  have 
never  paid  to  Drake,  Brothers  &  Co.  any  part  of  the  bottomry 
bond:  A  verdict  was  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court. 

Upon  the  argument  of  the  case  in  January  term,  1849,  by 
F.  B.  Cutting  and  C.  W.  Scrndfard^  for  the  plaintiffs,  and  T. 
Sedgmck^  for  the  defendants,  the  defendants'  principal  reliance 
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was  on  the  point  that  the  moneys  paid  by  Drake,  Brothers  & 
Ck>.  towards  the  repairs,  having  been  re-paid  to  them  by  the 
insurers  at  Havana,  and  never  paid  by  the  plainti£b,  the  latter 
had  no  claim  for  that  amount;  and  tiie  sums  paid  into  court 
were  a  complete  and  full  indemnity  for  all  their  actual  loss  and 
damage. 

The  court,  on  considering  the  subject,  directed  a  re-argument 
on  the  question,  whether  to  the  extent  of  the  bottomry  bond 
placed  on  the  vessel  at  Matanzas,  the  plaintiffi  continued  to 
bare  an  insurable  interest,  or  could  recover  as  for  a  total  loss  for 
80  much  of  the  value  of  the  vessel  as  was  represented  by  that 
bond.    The  cause  was  accordingly  heard  a  second  time. 

F[  B.  Outtmgy  for  the  plaintiffs. 

The  whole  controversy  in  the  case  has  been  in  regard  to  the 
partial  loss,  in  respect  to  which  the  bottomry  was  given,  and  the 
insurers  contended  they  were  liable  only  for  the  balance  paid 
for  the  repairs,  less  the  amount  raised  by  the  bottomry.  They 
brought  into  court  what  they  supposed  was  the  whole  total  loss. 
It  has  been  taken  out  of  court  by  the  plaintiffi,  and  there  is  no 
question  left.  The  money  has  been  paid,  and  they  must  sue  for 
it  if  they  claim  to  have  it  back. 

T.  Sedgwick^  for  the  defendants,  said  the  court  can  make  such 
order  as  may  be  just  imder  the  circumstances.  It  may  apply 
the  money  paid  into  court  to  either  count  of  the  declaration. 
^Neither  of  the  counts  was  satisfied  by  the  payment.  It  is  a 
technical  matter  altogether,  and  wholly  under  the  control  of  the 
court. 

The  Coubt  said  they  could  not  change  the  application  of  the 
money  paid  into  court  on  the  respective  counts,  and  received  by 
the  plaintiffs.  That  matter  had  passed  beyond  their  control. 
But  the  question  was  open  on  the  second  count,  as  to  the  sum 
claimed  by  the  plaintifib  beyond  the  four  thousand  one  hundred 
dollars  paid  into  court  on  that  count. 

F.  B.  OuUi/ng  proceeded  to  the  queation  ordered  to  be 
avgned. 
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This  is  a  valued  policy,  and  no  partial  loss  or  average  is 
payable,  which  amounts  to  less  than  five  per  cent  Can  value 
agreed  upon  be  opened  ?  If  so,  the  operation  of  the  rule  must 
be  mutual.  If  opened  to  show  a  less  value,  why  may  not  the 
assured  show  an  increased  value  2 

The  object  of  valuing  the  interest  is  to  shut  out  all  questions 
as  to  actual  value,  in  the  absence  of  fraud.  Suppose  there  were 
a  mortgage  on  this  brig,  and  then  five  per  cent,  loss  on  the 
balance  of  value  beyond  the  mortgage,  could  the  mortgage  be 
shown  so  as  to  enable  the  insured  to  recover  for  a  partial  loss  ? 

There  are  liens  on  ships  for  repairs,  wages,  port-charges,  and 
the  like.  Are  they  to  be  deducted  on  a  valued  policy  ?  The 
case  mentioned  by  the  court  in  2  Gaines  10  in  the  supreme 
court  holds  no  such  doctrine.  There  the  bottomry  was  on 
the  vessel  when  the  plaintiff  bought  her.  It  was  not  decided 
there  that  there  was  no  insurable  interest,  but  the  contrary.  (S.  C. 
2  C.  C.  in  E.  110.)  We  cannot  avoid  investigating  all  liens,  if 
the  doctrine  be  admitted ;  and  it  will  produce  embarrassments 
and  inexplicable  confusion. 

The  silence  of  the  books,  as  to  liens  being  deducted,  is  a 
strong  argument  against  such  a  principle.  Li  3  Mason  429, 
436-7,  Humphrey  v.  Union  Insur<mce  Co.^  Story,  J.,  assumes 
there  would  be  an  insurable  interest  in  such  a  case  by  way  of 
illustration. 

What  effect  will  a  subsequent  lien  have  on  such  an  agreed 
valuation  ? 

(Chief  Justice. — ^What,  if  after  the  valuation,  the  insured  sell 
half  the  vessel  ?) 

That  would  take  away  half  his  insurable  interest,  because 
the  policy  requires  proof  of  interest.  It  would  not  affect  the 
case  if  the  purchase  money  were  unpaid. 

The  plaintiff  were  owners  of  the  brig,  as  much  as  they  ever 
were,  notwithstanding  the  bottomry.  A  second  insurance  is  very 
analogous  in  principle.  The  first  insurer  derives  no  benefit 
from  it,  unless  he  stipulates  for  it  in  his  contract  or  policy.  We 
ooald  not  obtain  any  diminution  of  premiimi  by  reason  of  the 
bottomiy.    Such  a  doctrine  could  not  be  carried  out. 

As  to  the  effect  of  the  valuation  in  the  policy,  I  refer  to  AUop 
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V.  Commercidl  Insurance  Co.,  1  Simmer  451, 468, 469 ;  CooUdge 
V.  Glcmcester  Insurance  Co.,  15  Mass.  341 ;  Patapsoo  Inswramce 
Co.  V.  Colton,  3  Peters  232,  238 ;  Watson  v.  Insurance  Co.  of 
Ni/rfh  America,  3  Wash.  C.  C.  E.  1,  in  which  the  valuation  was 
opened  entirely ;  and  Bon^fidd  v.  Barnes,  4  Campb.  228.  So 
goods  entered  subject  to  drawback,  Oahm,  v.  Broome,  1  John. 
Cas.  122 ;  Mintwm  v.  Columbiarh  Insurance  Co.,  10  Johns.  75, 
T8.  Kenny  v.  Clarkson,  1  John.  R.  386,  is  an  authority  directly 
in  our  favor.  And  see  2  Phill.  on  Insurance  43.  Also  1  R.  S. 
662,  afi  to  wagering  policies.  Except  for  the  statute  in  England, 
the  owner  would  recover  there  the  full  value,  although  the  ship 
were  bottomed.  2  Park  on  Insurance  869,  871 ;  2  Phill.  on 
Insurance  625. 

T.  Sedgwick,  for  the  defendants. 

I.  The  plainti£&  can  only  have  indenmity  for  actual  damage 
sustained.  This  is  the  general  rule  in  all  actions  at  law,  and  is 
eminently  true  in  cases  of  insurance.  (Sedgwick  on  Damages, 
53,  232,  311.) 

The  money  paid  into  court,  has  reimbursed  the  plaintiffs  their 
entire  loss,  with  the  exception  of  the  one  third  new  for  old,  which 
one  third,  in  judgment  of  law,  is  not  a  loss. 

II.  The  moneys  paid  by  Drake,  Brothers  &  Co.,  towards  the 
repairs  of  the  brig,  have  been  repaid  to  them  by  the  Havana 
Insurance  Company,  on  settling  the  bottomry  policy.  Conse- 
quently they  can  have  no  claim  on  the  plainti&  for  that  sum ; 
and  the  effort  here  is  to  make  the  defendants  in  this  suit  pay 
what  the  plaintiffi  have  not  lost,  and  what  they  cannot  by  possi- 
bility be  obliged  to  pay.  It  does  not  therefore  come  within  the 
principle  of  those  cases  where  the  plaintiff  has  been  allowed  to 
recover  for  losses  which  he  had  not  in  fact  sustained,  but  for 
which  he  was  legally  liable.  (  Wolfe  v.  Howard  Insurance  Co.^ 
1  Sand.  S.  C.  R.  124 ;  Hone  v.  Mutual  Safety  Co.,  Ibid.  137.) 

m.  The  facts  present  a  case  of  recawpment,  in  the  original 
sense  of  the  term.  The  plaintiff  does  not  prove  the  loss  that  he 
alleges.  (Sedgw.  on  Damages,  457  et  seq. ;  Shamum  v.  Comr 
stock,  21  Wend.  457 ;  Heoksher  v.  McCrea,  24  Ibid.  304 ;  Ood- 
sail  V.  Bddero,  9  East  72,  which  is  perfectly  decisive  in  prin- 
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ciple ;  PvUm  v.  Stamforth^  11  East  332 ;  jEbna  Ins.  Co.  v. 
JJfZar,  16  Wend.  386.) 

As  to  ths  jjlcomtiff^a  interest. 

rV.  It  is  settled,  as  well  in  Europe  as  here,  that  the  borrower 
on  bottomiy  has  no  insniable  interest,  except  for  the  surplus 
over  his  loan.  (1  Phill.  on  Ins.  113 ;  1  Amonld  on  Ins.  244 ; 
WiUiame  v.  Smith,  2  C.  Cas.  in  E.  110.) 

Y.  This  is  so  on  principle.  An  interest  at  the  time  of  the  loss 
is  indispensable.  It  is  here  expressly  averred.  But  it  is  wholly 
immaterial  to  the  bottomry  borrower,  so  far  as  his  loan  goes, 
whether  the  vessel  be  lost  or  not.  If  she  is  lost,  the  debt  is  can- 
celled. If  she  arrives,  she  must  pay  the  debt.  Either  way  he 
has  no  interest  in  the  object  assured.  (1  Phill.  on  Ins.  67,  72 ; 
2  Ibid.  601 ;  1  Rev.  Stat.  662 ;  2  Duer  on  Ins.  6.) 

YI.  This  has  nothing  to  do  with  the  question  of  valuation. 
Whether  a  policy  is  valued  or  not,  the  plaintijBT  must  prove  his 
inteitst  at  risk,  and  the  defendants  are  at  liberty  to  show  that 
the  actual  interest  was  in  any  way  reduced  subsequent  to  the 
valuation.  (2  Phill.  on  Ins.  12,  601 ;  1  Ibid.  67,  72,  76,  77 ; 
Wateon  v.  Ins.  Co.  of  N.  A.,  3  Wash.  0.  C.  R.  1 ;  WolooU  v. 
Higle  Ins.  Co.,  4  Pick.  429 ;  Fc^les  v.  AspimoaU,  13  East  328 ; 
Alsop  V.  Corrmh.  Ins.  Co.,  1  Sumn.  461.) 

YII.  There  is  no  analogy  in  regard  to  the  question  of  interest, 
between  a  bottomry  bond  and  a  mortgage  or  other  liens.  The 
nature  of  the  incumbrance  is  entirely  different. 

Vlll.  The  case  comes  within  the  equity  of  the  clauses  as  to 
double  insurance.  Here  there  has  been  in  fact  a  second  assuiv 
ance  and  payment  hy  the  second  assurers.  It  is  not  possible  that 
the  first  insurers  are  still  to  be  held  liable.  All  the  analogies  of 
the  doctrine  of  recoupment  forbid  it.  (2  Phill.  on  Ins.,  69,  60 ;  8 
Wash.  C  C.  R.  1 ;  Oodies  v.  London  Ass.  Co.,  1  Burr.  489 ; 
Thv/rston  v.  Koch,  4  Dallas  348,  and  App. ;  Park  on  Ins.  374, 
375.) 

By  the  bottomry,  the  plaintifb  have  obtained  the  thing 
insured.  Shall  they  have  a  second  satisfaction  f  If  interest  is  to 
be  shown,  and  actual  damages  proved,  they  cannot  recover  upon 
either  count. 
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Cutting,  in  reply. 

The  deduction  claimed,  cannot  be  on  the  principle  that  the 
plaintiff's  interest  was  diverted  by  the  bottomry. 

If  they  had  put  a  mortgage  with  a  bond  on  the  vessel,  and  then 
she  had  been  lost,  that  would  not  have  divested  the  insurable 
interest,  and  we  could  recover  the  whole  amount. 

So  the  lien  of  sailors'  wages  does  not  divest  the  interest. 

So  a  bottomry  to  redeem  from  capture,  which  was  a  peril 
not  insured  against,  and  then  the  vessel  was  lost.  So  of  a  lien 
for  collision. 

The  defence  can  only  be  maintained  on  the  ground  that  the 
undei'writers  are  to  have  the  benefit  of  the  annihilation  of  the 
debt ;  thus  making  the  saving  by  the  money  received  on  the 
bottomry  lost,  equivalent  to  a  salvage  to  the  assurers  on  the 
vessel. 

How  can  there  be  a  recoupment  out  of  a  contract  to  which  the 
defendants  were  neither  a  party  nor  privy  ? 

To  recoup  they  should  be  able  to  sue  or  maintain  an  action 
for  what  is  sought  to  be  recouped. 

1  Amould  207,  on  bottomry,  &c.,  shows  that  in  the  passage 
cited  he  had  reference  to  the  Stat.  Geo.  IE. 

By  the  Coukt.  Oakley,  Ch.  J. — ^The  court  have  considered 
this  case  with  some  care,  and  now  proceed  briefly  to  state 
their  views.  The  case  was  argued  on  one  question,  which  was 
presented  at  that  time  as  the  only  one  of  any  materiality 
involved  in  the  case,  and  it  was  fully  discussed  by  the  counsel 
on  that  point,  and  considered  by  the  court.  In  the  course  of  our 
examination,  it  occurred  to  us  there  was  a  point  involved  which 
had  riot  been  presented,  and  we  directed  the  matter  to  be 
spoken  to  again.  It  was  re-argued,  and  it  now  comes  up  for 
final  judgment. 

The  case  was  this :  It  was  a  time  policy  of  insurance  for  one  year 
on  the  brig  Joseph  Atkins,  owned  by  Read  &  Hoppock.  The 
brig  was  valued  at  $4600.  She  proceeded  from  this  port,  and 
in  the  vicinity  of  the  island  of  Cuba  met  with  some  disaster  and 
put  into  Matanzas,  arriving  there  in  a  disabled  condition.  A 
survey  was  called,  it  was  deemed  proper  to  repair  the  vessel, 
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and  the  captain  proceeded  to  repair.  The  house  of  Drake, 
Brothers  &  Co.  of  that  place,  were  the  correspondents  of  the 
owners,  and  had  a  certain  amount  of  funds  in  their  hands 
belonging  to  the  plaintiffi,  which  were  applied  by  the  captain 
towards  the  repairs  of  the  ship.  The  funds  were  not  sufficient; 
and  in  order  to  raise  the  necessary  amount,  the  captain  borrowed 
of  this  house  $1700,  and  in  security  therefor  executed  a  bottomry 
bond  on  the  brig,  payable  ten  days  after  the  arrival  of  the  vessel 
at  New  York.  She  took  on  board  a  cargo  and  set  sail  for  New 
York.  On  the  passage  she  received  some  damage,  and  put  into 
Savannah,  where  she  had  some  repairs,  but  to  a  small  amount, 
in  regard  to  which  there  is  no  question.  Being  refitted,  she 
proceeded  for  New  York,  but  off  Cape  Ilatteras  was  totally  lost. 
Drake,  Brothers  &  Co.  insured  at  Havana  their  bottomry  inte- 
rest. It  was  admitted  on  the  argument,  that  the  house  of  Drake, 
Brothers  &  Co.  received  the  amount  of  their  bottomry  interest, 
from  the  insurance  company  at  Havana,  some  months  after  the 
suit  was  brought. 

The  plaintiffs  in  their  declaration  have  two  counts ;  one  for 
the  partial  loss  at  Matanzas,  and  the  second  for  a  total  loss, 
arising  out  of  the  final  destruction  of  the  vessel. 

The  defendants  paid  into  court  on  the  first  count  $1180,  which 
was  the  sum  remaining  due  for  the  partial  loss  after  applying 
the  proceeds  received  by  plaintiffs  on  the  bottomry  bond ;  and 
•'  on  the  second  count  $4100,  for  the  total  loss.  The  latter  sum 
fell  short  bejfcween  $400  and  $500  of  the  actual  amount  of  loss ; 
and  in  that  state  of  the  case  the  matter  was  brought  to  trial. 

Two  questions  have  arisen  in  the  case,  JFtrst^  have  the  plain- 
tiflfe  a  right  to  recover  on  the  first  count,  on  the  ground  of  a 
parUal  loss ;  and,  second^  what  sum  are  they  entitled  to  recover 
on  the  ground  of  a  total  loss  ? 

On  the  part  of  the  defendants  it  is  attempted  to  avail  them- 
Felves  of  the  money  received  through  the  loan  on  the  bottomry 
bond  by  Drake,  Brothers  &  Co.,  because,  as  the  vessel  was 
totally  lost,  and  Bead  &  Hoppock  discharged  from  their  personal 
responsibility  for  the  debt  of  the  vessel,  they  had  not  lost  the 
money,  and  had  no  right  to  claim  of  the  defendants  for  that 
amount 
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On  the  other  hand,  it  is  contended  that  the  insnrerB  have  no 
connexion  whatever  with  any  account  of  Bead  &  Hoppock  as 
respects  the  raising  of  funds  for  repairing  the  vessel,  and  it  was 
no  matter  to  them  how  that  money  was  acquired,  whether  by 
mortgaging  the  ship,  or  in  any  other  way ;  that  the  obligation 
of  the  company  is  to  pay  the  loss,  and  they  cannot  avail  them- 
selves of  the  state  of  facts  set  up  in  respect  of  the  insurance  on 
the  bottomry. 

We  think  the  views  of  the  defendants  in  this  particular 
are  not  correct.  They  cannot  avail  themselves  of  this  as  a 
defence  to  the  payment  for  a  partial  loss. 

The  defendants'  counsel  pressed  very  much  on  the  court,  in 
the  argument,  the  case  of  GochaU  v.  Boldero  (9  East  72),  as  con- 
taining, what  he  says  is  a  principle  which  goes  the  whole  length 
of  sustaining  his  views.  We  have  examined  that  case,  (as  it  was 
the  only  case  much  relied  on  as  to  this  point,)  with  some  care, 
to  see  in  what  manner  the  question  arose  and  what  principle 
was  established  by  it.  That  was  an  insurance  on  the  life  of  Mr. 
Pitt,  formerly  prime  minister  of  England,  who  was  indebted  to 
the  plaintiff;  the  plaintiff  having  thereby  an  interest  in  the  life 
of  Mr.  Pitt,  of  course  had  a  right  to  insure  it,  and  did  so.  Mr. 
Pitt  died.  The  Parliament  of  England  determined  to  pay  his 
debts,  and  made  a  large  appropriation  for  that  purpose,  which 
was  placed  in  the  hands  of  his  executors.  They  paid  the 
plaintiff's  debt,  notwithstanding  which  he  brought  the  action 
against  the  insurance  company  on  the  life  policy,  under  the 
idea  that  his  interest  in  the  life  of  Mr.  Pitt  was  something 
distinct  and  separate  from  the  debt,  and  did  not  depend  upon 
the  debt ;  that  the  contract  was  with  the  insurance  company, 
and  that  they  must  pay  him  accordingly.  On  looking  at  the 
pleadings,  it  appears  that  the  plea  on  which  the  verdict  was 
entered,  expressly  set  up  the  fact  that  the  debt  was  the  interest 
which  the  plaintiff  had  in  the  life  of  Mr.  Pitt,  and  that  the  debt 
was  paid  by  the  executors  before  the  suit.  On  that  plea  the 
parties  went  to  trial.  It  was  agreed  the  court  should  enter 
judgment  as  they  might  find  the  fiEkcts  to  be.  The  court  ordered 
judgment  for  the  defendant  on  the  plea  setting  up  the  payment 
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of  the  debt  by  the  debtor,  or  which  was  the  same  thing,  by  his 
executors.  The  court  said  the  whole  object  of  the  insurance 
was  to  indemnify  the  plaintiff;  that  he  had  been  paid  the 
debt  by  the  executors  of  Mr.  Pitt,  and  it  was  immaterial  from 
what  quarter  the  fund  came,  whether  from  parliament  or  any 
other  way,  for  in  either  event  the  contingency  had  been 
answered,  {a.) 

Now  we  do  not  consider  that  any  principle  is  established  by 
that  case  which  will  entitle  these  defendants  to  set  up  that  the 
funds  which  had  been  appropriated  for  repairs,  came  from  any 
quarter  except  from  the  plaintiffs  themselves,  or  from  funds 
furnished  by  their  agent,  and  by  theso.  reimbursed.  The 
liability  on  the  bottomry  bond  remained  as  to  the  vessel,  and 
had  she  arrived,  nobody  contends  that  there  would  hare  been 
any  question  on  the  partial  loss,  because  the  borrowing  of  the 
money  with  or  without  security,  could  make  no  difference.  We 
think  the  claim  of  the  defendants,  setting  up  this  receipt  of  the 
money  borrowed  on  the  bottomry  bond  as  discharging  the  com- 
pany from  paying  the  amount  of  the  partial  loss,  cannot  be 
sustained,  and  that  the  plaintiff  is  entitled  to  judgment  on  the 
first  count  for  the  entire  partial  loss. 

The  next  question  is  whether  in  respect  of  the  total  loss  there 
can  be  any  reduction  made  on  the  ground  of  the  bottomry. 
That  was  the  question  which  the  court  directed  to  be  argued  on 
the  second  occasion.  The  result  of  our  deliberations  is,  that 
under  the  circumstances,  the  bottomry  bond  must  go  in  diminu- 
tion of  the  plaintiffs'  claim  on  the  policy  for  the  total  loss  of  the 
vessel.  The  principle  is  well  established  in  this  state,  by  a 
decision  in  the  court  of  errors,  that  where  a  vessel  is  under 
bottomry  at  the  time  of  the  insurance,  the  owners  have  to  that 
extent  no  insurable  interest  in  the  vessel.  {Smith  v.  WiUiamSy 
2  Caines'  Cas.  in  Error  110 ;  1  Phill.  on  Ins.  113.)  The  reason 
is  obvious.    The  vessel  was  under  bottomry  for  its  full  value. 


(a.)  Although  the  inmireTS  thw  succeeded  in  GodnUl  ▼.  Boldero,  they  paid  to  the 
plaintiff  the  amount  of  the  Inauranoe  before  they  left  the  court ;  probably  not  from 
any  4pubt  aa  to  suataining  the  deciaon,  but  to  maintain  their  reputation  with  the 
Ellia  on  Ins.,  136,  note  «  ;  1  Phill.  on  Ins.  149. 
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In  case  of  loss,  the  insured,  if  paid,  would  receive  the  value,  and 
jet  had  nothing  at  hazard.  In  such  a  case,  if  she  arrive  safe,  he 
has  the  vessel  and  has  to  pay  the  bottomry  bond ;  if  the  vessel 
is  lost,  he  is  discharged  from  the  bottomry  bond,  and  has  received 
the  money  advanced  upon  it.  The  party,  in  such  a  case,  has  no 
interest  that  he  can  insure.  In  Watson  v.  Ineurance  Co.  cf 
North  America^  3  Wash.  C.  C.  E.  I.,  the  same  principle  was 
applied.  The  bottomry  bond  was  for  part  of  the  value  of  the 
vessel.  There  was  a  valued  policy,  the  vessel  was  lost,  and  the 
question  was,  could  the  valuation  be  opened  to  let  in  the  claim 
of  the  insurance  company,  so  that  the  bottomry  bond  previously 
made  on  the  vessel,  tht)ugh  without  the  knowledge  of  the  party, 
could  be  deducted  from  the  amount.  Judge  Washington  held 
that  it  could  be  done.  He  opened  the  policy,  and  said  it  was 
proper  under  the  circumstances,  because  the  party  ought  to  have 
no  more  than  a  just  indemnity.  The  case  is  not  fully  stated, 
but  it  is  evident  that  such  was  the  principle. 

The  case  in  our  own  courts  is  decisive.  Assuming  the  princi- 
ple to  be  established  that  where  there  is  a  bottomry  bond  at  the 
time  of  the  insurance,  the  bottomry  shall  be  in  diminution  of 
the  value  of  the  interest  of  the  assured,  to  the  extent  of  the 
bottomry,  thus  extinguishing  the  interest  wholly  or  in  part, 
we  think  it  necessarily  follows  that  the  execution  of  the  bot- 
tomry bond  after  insurance  is  effected,  operates  on  the  interest 
of  the  assured  in  the  same  way.  K  a  loss  take  place,  the 
borrower  is  discharged,  and  his  interest  is  extinguished  to  that 
extent.  It  is  admitted  that  after  effecting  insurance  to  the 
value  of  the  ship,  if  the  owner  should  sell  part  of  the  vessel  he 
cannot  recover  beyond  his  actual  interest.  We  see  no  reason 
why  this  conditional  transfer  should  not  operate  in  the  same 
way.  It  is  exact  justice,  and  prevents  more  than  a  just  indem- 
nity. It  is  an  act  of  the  plaintiffs,  by  which  their  interest  in 
the  vessel  is  in  that  way  paid  for  and  extinguished.  They  no 
longer  owned  anything  in  that  ship  except  what  remained  beyond 
the  bottomry  bond. 

We  think,  therefore,  on  the  last  count  of  the  declaration,  the 
plaintiffs  could  not  have  recovered  anything  except  what 
remained  over  the  value  of  the  bottomry  bond.    The  defendants 
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having  paid  money  into  court,  by  which  tliey  have  admitted  the 
right  of  the  plaintiffs  to  recover  to  that  extent,  we  consider  we 
cannot  interfere  with  that  proceeding ;  but  they  cannot  have 
judgment  beyond  the  amount  so  paid  in. 

These  are  the  general  views  we  have  taken  of  the  case. 
We  are  not  aware  that  the  question  has  ever  been  raised  before, 
but  adopting  the  principle  established  in  Smith  v.  WUliam^^ 
we  think  there  is  no  doubt  on  the  subject. 

Judgment  for  the  plaintiff  for  the  partial  loss,  less  the  sum 
paid  into  com-t  on  the  first  count.  The  plaintiffs  are  not  entitled 
to  recover  for  the  total  loss  beyond  the  sum  paid  into  court 
therefor. 


MONTETTH  V.   EvANS, 

Under  the  lien  law  of  1830,  giving  mechanics  and  laboreTB  a  lien  upon  buildings,  the 
contractor  disputing  a  lien  notified  to  the  owner,  if  unable  to  adjust  the  amount 
with  the  claimant,  must  tender  to  him  a  written  agreement  to  submit  to  arbitration. 
A  verbal  o^r  to  arbitrate  will  not  suffice. 

If  the  lien  creditor,  in  a  suit  against  the  owner,  rely  exclusively  on  the  contractor's 
having  omitted  to  adjust  or  arbitrate  within  the  time  prescribed,  the  state  of  the 
accounts  between  the  lien  creditor  and  the  contractor  is  of  no  importance.  What- 
ever that  may  be,  the  owner  is  liable  to  pay  the  claim,  if  such  omission  be 
proved. 

(Before  Oaklet,  Ch.  J.,  and  Vanderfoel  and  Sandford,  J.  J.)  ■ 
May  22 ;  June  30,  1849. 

Tins  was  an  action  under  the  lien  law  of  1830,  amended  in 
1832,  to  recover  for  mason  work  and  materials  done  and  pro- 
vided by  the  plaintiff,  for  and  towards  the  erecting  and  finishing 
a  house  in  Clark  street  in  the  city  of  New  York,  built  for  the 
defendant  by  one  Thomas,  under  a  contract  in  writing.  The 
complaint,  after  stating  these  facts,  and  that  there  was  $175  due 
the  plaintiff  from  Thomas,  set  forth  that,  on  the  28th  July,  1848, 
he  served  on  the  defendant  an  attested  account  thereof,  with 
notice  of  the  amount  due ;  that  there  was  then  due,  or  there 
shortly  became  due,  from  the  defendant  to  Thomas  under  the 
written  contract,  sufficient  to  pay  the  attested  account;  that 
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more  tban  ten  dayg  haye  elapsed,  and  the  contractor  has  not  dis- 
puted the  plaintiff's  claim,  or  adjusted  it,  or  put  it  to  arbitration 
according  to  the  statute,  or  paid  the  same. 

The  answer  set  forth  that  the  plaintiff  had  not  performed  his 
contract  with  Thomas,  he  had  been  overpaid  by  Thomas,  and 
owed  the  latter  when  the  notice  of  lien  was  served.  That  the 
defendant^  on  the  4th  of  August,  1848,  delivered  the  attested 
account  and  papers  served  on  him  to  Thomas,  who,  on  the  7th  of 
August,  agreed  with  the  plaintiff  to  submit  his  claim  to  arbitra- 
tion, according  to  the  statute,  but  plaintiff  failed  to  bring  his 
arbitrator  at  the  time  appointed.  Thomas  again  agreed  with  the 
plaintiff  to  arbitrate  on  the  8th  of  August,  and  the  latter  again 
failed  to  attend  with  bis  arbitrator. 

At  the  trial  before  Sandfokd,  J.,  in  February,  1849,  the 
defendant  offered  to  prove  that  the  plaintiff  did  not  complete 
his  contract  with  Thomas,  that  the  payment  claimed  was  not 
due  from  the  latter,  and  that  he  owed  Thomas,  &c.  Tliis  was 
objected  to  by  the  plaintiff's  counsel,  and  excluded  by  the 
judge. 

Thomas  testified  for  the  defendant,  that  be  received  the  lien 
papers  from  the  latter  on  the  4th  of  August,  and  on  the  5th 
served  him  with  a  notice  that  he,  the  witness,  intended  to  dis- 
pute the  plaintiff's  claim.  On  the  7th  of  August  he  agreed 
with  the  plaintiff  to  settle  the  matter  by  arbitrators,  and  fixed 
the  place  where  they  were  to  meet  on  the  same  day.  Witness 
attended  with  his  arbitrator,  but  the  plaintiff  did  not  attend.  A 
like  agreement  and  failure  occurred  on  the  8tb  of  August.  On 
the  28th  of  August,  a  like  agreement  was  made,  and  on  the 
plaintiff's  omitting  to  attend,  the  witness  tendered  to  him  a 
written  agreement  to  arbitrate  the  matter,  executed  by  himself, 
but  the  plaintiff  would  not  sign  it.  All  the  prior  agreements 
were  verbal. 

There  was  some  evidence  on  the  part  of  the  plaintiff,  contra- 
dictory of  Thomas's  statements,  relative  to  the  agreements  to 
arbitrate,  and  the  failures  to  comply  by  the  plaintiff. 

The  judge  charged  the  jury,  that  Tliomas  was  bound,  within 
ten  days  after  he  gave  the  defendant  the  notice  that  the  plain- 
tiff's claim  was  disputed,  to  adjust  the  matter  either  amicably 
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or  by  arbitration  with  the  plaintiff.  That  his  first  efforts  to 
arbitrate,  on  the  7th  and  8th  of  August,  did  not  fulfil  the 
requirements  of  the  statute,  because  the  agreement  to  arbitrate 
should  be  in  writing,  and  he  offered  no  written  agreement 
to  that  effect. 

That  the  plaintiff,  however,  could  waive  the  statute  limitation 
and  arbitrate  effectually  after  the  ten  days  had  elapsed.  He  there- 
upon left  it  to  the  jury  to  decide  whether  the  jJaintiff  consented 
to  arbitrate  on  the  28th  of  August,  intending  that  it  should  have 
the  same  effect  as  if  it  had  been  agreed  to  within  the  ten  days. 
If  he  did,  and  Thomas  followed  it  up  by  tendering,  within  a 
reasonable  time,  the  written  agreement  of  that  date  to  enter  into 
arbitration,  then  the  plaintiff  could  not  recover.  Otherwise 
their  verdict  must  be  for  the  plaintiff.  Ite  defendant  excepted 
to  the  charge,  and  to  the  adverse  rulings  during  the  trial,  and 
the  verdict  being  for  the  plaintiff^  appealed  from  the  judgment 
to  the  general  term. 

tT.  Edgar ^  for  the  defendant 

«/]  B,  Sheys^  for  the  plaintiffl 

By  the  Gou«T.{a) — As  the  plaintiff  claimed  to  recover  on  the 


(a)  The  illnes  of  Saodford,  J.,  to  whom  it  was  asagned  to  deliver  the  opinion  of 
the  coart,  prevented  hb  drawing  it  up  in  fonn,  and  at  (he  close  of  the  June  Term,  the 
decision  was  announced  in  the  brief  manner  here  stated. 

The  provisions  of  the  aet  of  1830,  which  came  in  question,  are  as  follows  :*— 
(Laws  of  1830,  p.  412.) 

§  1.  Every  mechanic,  workman,  or  other  person,  doing  or  performing  any  work 
towards  the  erection,  construction,  or  finishing  of  any  building  in  the  city  of  New 
York,  erected  under  a  contract  in  writing  between  the  owner  and  builder,  or  other 
person,  whether  such  work  shall  be  perfonned  as  journeyman,  laborer,  cartmtn,  sub- 
contractor, or  otherwise,  and  whose  demands  for  work  and  labor  done  and  perfonned 
towards  the  erection  of  such  bnildiDgs  has  not  been  paid  and  satisfied,  may  deliver  to 
the  owner  of  such  building  an  attested  account  of  the  amount  and  value  of  the  work, 
and  labor  thus  perfonned  and  remaining  unpaid ;  and  thereupon  such  owner  shall 
retain,  oat  of  his  subsequent  pajrmentB  to  the  contractor,  the  amount  of  such  work  and 
labor,  for  the  benefit  of  the  person  so  performing  the  same. 

§  2.  Whenever  any  account  of  labor  performed  on  a  building  erected  under  a 
contract,  in  writing,  as  aforesaid,  shall  be  placed  in  the  hands  of  the  own«r  of  saoh 


68  CASES  m  THE  SUPERIOR  COURT. 

Mooteith  v.  Evans. 

ground  exclusively  that  Thomas,  the  contractor,  had  not  agreed 
to  arbitrate  pursuant  to  the  statute,  the  actual  state  of  the 
accounts  between  him  and  Thomas,  was  of  no  importance.  If 
the  plaintiff  proved  that  ground,  the  statute  fixed  the  defendant's 
liability,  without  any  regard  to  the  actual  indebtedness. 

The  only  other  question  in  the  case  is  on  the  instruction  to  the 
jury,  that  the  statute  creating  the  lien  required  the  agreement  to 
arbitrate  to  be  in  writing.  We  think,  on  consideration,  that  this 
interpretation  is  correct.  The  contractor  is  to  be  the  actor  in  the 
effort  to  adjust  or  arbitrate.  This  follows  from  his  disputing  the 
claim,  of  which  the  lien  creditor  is  not  otherwise  informed,  and 
from  the  necessity  that  one  or  the  other  shall  be  done  within  a 
limited  time,  at  his  peril.  After  failing  to  adjust  amicably,  he 
was  to  do  all  he  could  towards  arbitrating ;  and  he  was  to  do  it 
in  such  a  mode  as  to  protect  the  owner  of  the  building  in  paying 
the  contract  price  to  him,  in  case  the  plaintiff  asserting  the  lien 
should  not  unite  in  the  arbiti*ation.  A  verbal  offer  to  arbitrate 
is  not  such  a  protection.  We  think  the  statute  never  intended 
that  the  right  of  the  lien  creditor  on  the  one  hand,  of  the  con- 
tractor on  the  other,  and  of  the  owner,  uncertain  to  whom  he 
owed  the  obligation,  should  depend  upon  the  recollection  of  an 


building,  or  his  authorized  agent,  it  shall  be  the  duty  of  such  owner  or  agent  to  fiiroish 
his  contractor  with  a  copy  of  such  papers,  in  order  tiiat  if  there  shall  be  any  disagree- 
ment between  such  contractor  and  his  creditor,  they  may,  by  amicable  adjustment 
between  themselves,  or  by  arbitration,  ascertain  the  true  sum  due ;  and  if  the  con- 
tractor shall  not,  within  ten  days  after  the  receipt  of  such  papers,  give  the  owner 
written  notice  that  he  intends  to  dispute  the  claim  ;  or  if,  in  ten  days  after  giving  such 
notice,  he  shall  refuse  or  neglect  to  have  the  matter  adjusted  as  aforesaid,  he  shall  be 
conffldered  as  assenting  to  the  demand,  and  the  owner  shall  pay  the  same  when  it 
becomes  due. 

§  3.  If  any  such  contractor  shall  dispute  the  claim  of  his  journeymen,  or  other 
persons,  for  work  and  labor  performed  as  aforesaid,  and  if  the  matter  cannot  be 
adjusted  amicably  between  themselves,  it  shall  be  submitted,  on  the  agreement  of  tho 
parties,  to  the  arbitrament  of  three  disinterested  persons,  one  to  be  chosen  by  each  of 
the  parties,  and  one  by  the  two  thus  chosen ;  and  the  decision  in  writing,  of  such 
three  persons,  or  any  two  of  them,  shall  be  final  and  conclusive  in  the  case  submitted. 

The  fourth  section  gives  to  the  lien  creditor  an  action  against  the  owner,  on  the 
contractor  failing  to  pay  the  amount  ascertained,  &c.  The  act  of  1832  extended  tho 
lien  to  materials  furnished  and  used  in  erecting  buildings. 


/ 
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ofiEer  80  liable  to  be  either  misunderstood,  imperfectly  remem- 
bered, or  designedly  perverted.  Every  other  thing  required  is 
to  be  in  writing ;  the  account,  the  claim,  copies  thereof,  the 
notices,  and  the  award.  We  suppose  the  omission  to  express 
that  the  agreement  should  be  in  writing,  was  either  because  it 
was  deemed  to  follow  from  the  requirements  just  alluded  to,  or 
because  the  revised  statutes  already  provided  for  written  arbitra- 
tions. However  that  may  be,  we  think  a  sound  constmction  of 
the  act  requires  that  the  contractor  shall  tender  to  the  lien 
creditor,  a  written  agreement  to  submit  the  matter  to  arbitration, 
if  he  dispute  the  claim  and  it  cannot  be  amicably  adjusted. 

Judgment  at  the  special  term  a£Snned. 


RAin>ALL  'o.  Paseeb. 

An  actual  change  ofpoaeeMion  of  goods  sold,  in  the  statute  of  frauds,  means  an  open, 
Tisible,  and  public  change,  manifested  by  such  outward  signs  as  render  it  evident 
that  the  poseaBsion  of  the  owner,  as  such,  has  wholly  ceased. 

The  change  must  be  such  as  to  exclude  the  hazard  of  the  seller's  deriving  a  false 
credit  from  the  continuance  of  his  apparent  ownership. 

The  party  asserUng  the  validity  of  a  sale  of  goods,  where  there  has  beon  no  actual 
and  continued  change  of  possession,  mu9i  prove  affirmatively  that  the  sale  was 
made  in  good  faith,  and  without  any  intent  to  defraud  creditors  or  purchasers  ;  and 
he  ma£t  prove  both  of  these  propositions.  ^ 

If  no  such  evidence  be  given,  the  law  pronounces  the  conclusion  of  fraud,  and  the 
quertioD  of  intent  is  not  to  be  submitted  to  the  jury. 

The  question  of  fraudulent  intent,  which  by  the  statute  is  made  a  que^^tion  of  fact,  is 
to  be  submitted  to  the  jury  in  the  same  manner  as  other  questions  of  fact ;  that  is, 
when  affirmative  proof  is  given  on  the  side  of  the  party  claiming  to  r^but  such 
intent. 

Good  faith  is  proved  by  showing  a  valuable,  and  as  the  parties  believed,  adequate 
consideration,  and  that  the  sale  was  really  intended  to  operate  as  a  valid  transfer  of 
ownership ;  but  where  this  is  shown,  the  party  must  prove  in  addition,  the  absence 
of  a  fraudulent  intent,  by  facts  or  circumstances  sufficient  to  rebut  the  presumption 
arising  from  the  seller's  remaining  in  possession. 

The  decisions  of  the  late  Supreme  Court,  in  Collint  v.  Brush,  9  Wend.  198  ;  Doane 
T.  Eddy,  16  Ibid.  533,  and  Randall  y.  Cook,  17  Ibid.  56 ;  approved.  They  have 
not  been  overruled  by  the  subsequent  cases  in  the  court  for  the  correction  of 
errors. 

(Before  Dukr,  Mason,  and  Campbell,  J.J.) 
'       Jnoe  16 ;  July  14, 1849. 
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MonoK  for  a  new  trial,  in  an  action  of  replevin,  brought  by 
Isaac  Kandall  against  the  defendant,  for  taking  certain  goods  as 
a  deputy-sheriff,  on  an  execution.  The  facts  are  stated  in  the 
opinion  of  the  court.  The  judge,  at  the  trial,  submitted  to  the 
jury  whether  there  was  an  actual  and  continued  possession  of  the 
goods  alleged  to  have  been  sold  to  the  plaintiff;  and  if  there 
were  not,  whether  the  sale  w^as  made  in  good  faith  and  without 
any  intent  to  defraud  creditors.  He  instructed  the  jury  that  if 
there  were  no  such  change  of  possession,  it  was  conclusive 
evidence  of  fraud,  uhless  both  of  those  things  were  proved  on 
the  part  of  the  plaintiff.  The  charge  is  Airther  noticed  in  the 
decision.  The  plaintiff  excepted  to  the  judge's  charge  and  to 
his  refusal  to  charge  certain  propositions  submitted  to  him. 
The  jury  found  a  verdict  for  the  defendant.  The  cause  was 
afterwards  transferred  from  the  supreme  court  to  this  court, 
pursuant  to  the  act  of  1849. 

W.  Wataoriy  for  the  plaintiff. 

J,  M.  Smithy  Jt.^  and  H,  H.  Burlock^  for  the  defendant. 

DuER,  J.,  delivered  the  opinion  of  the  court  : — ^This  is 
an  action  of  replevin,  in  which  the  plaintiff  seeks  to  recover 
certain  goods,  articles  of  household  furniture,  which  had  been 
levied  upon  by  the  defendant,  as  a  deputy  sheriff,  under  an 
execution  against  Theodore  Randall,  the  son  of  the  plaintiff. 
That  the  son  was  the  original  owner  of  the  goods,  and  apparently 
retained  the  possession  when  the  levy  was  made,  is  not  denied ; 
but  it  is  alleged  that  the  plaintiff  became  the  owner  by  virtue  of 
a  bill  of  sale,  executed  and  delivered  to  him  by  his  son,  on 
the  12th  of  May,  1846.  The  consideration  expressed  in  the  bill 
of  sale  is  $1100,  in  hand  paid.  It  is  not  pretended,  however, 
that  any  cash  was  then  paid,  but  the  son,  who  was  examined  as 
a  witness,  swore  that  the  true  consideration  of  the  sale  was 
the  sum  of  $1100,  moneys  borrowed  from  his  father  in  1845  and 
6  ;  for  $700  of  which  sum  he  had  given  promissory  notes,  which 
he  produced  upon  the  trial.  There  was  na  evidence,  however, 
that  those  notes  were  surrendered  to  him  when  the  bill  of 
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«ale  was  executed,  op  that  the  plaintiff  then  delirered  to  him,  or 
had  ever  delivered  to  him  any  receipt  or  other  paper  acknow- 
ledging the  satisfaction  of  the  debt,  or  explaining  the  purpose  for 
which  the  bill  of  sale  was  given.  The  other  material  &cta, 
as  they  appeared  in  evidence  on  the  trial,  are  that  the  son,  who 
had  no  funds  whatever  of  his  own,  on  the  6th  of  March,  1846, 
hired  for  one  year  the  house  262  Broadway,  and  entered  there 
into  possession  and  kept  the  same  for  the  purpose,  as  the  lease 
expresses,  of  genteel  bowling  and  billiard  tables.  Some  of  the 
furniture,  and  the  greater  part  of  the  fixtures,  he  bought  on 
credit. 

Previous  to  the  execution  of  the  bill  of  sale,  he  had  been  sued 
for  a  debt  of  more  than  $200,  and  the  plaintiff  knew  when 
he  took  the  bill  <^f  sale,  that  an  execution  upon  the  judgment 
recovered  for  this  debt,  was  about  to  be  issued  against  him. 
The  plaintiff,  who  resided  at  Newark,  came  to  the  city  on 
the  day  the  bill  of  sale  was  executed,  and  after  or  at  the 
time  of  its  execution,  the  son  delivered  to  him  possession  of  the 
goods  by  handing  to  him  the  key  of  the  premises.  The  father 
then  went  behind  the  barehanded  back  the  key  to  the  son, 
and  appointed  him  his  agent  to  carry  on  the  business.  On  the 
same  day  the  son  took  down  a  sign  bearing  the  iiame  of 
**  Theodore  Randall,"  and  put  up  another  eontaining  the  name 
of  ^  Randall"  o^y>  ^^^  ^©  continued  to  carry  on  the  business  in 
the  same  manner  he  had  done  before.  Tlie  only  witness  pre- 
sent at  the  sale  was  a  person  in  the  employ  of  the  son  as  a  bar- 
keeper. Another  fact,  on  wliich  the  plaintiff's  counsel  laid  much 
stress  in  his  argument,  is  proper  to  be  mentioned.  On  the  12th 
of  May,  the  son  assigned  to  tlie  father  his  lease  of  the  premises, 
but  as  this  assignment  was  made  two  days  before  the  sale  of  the 
goods,  it  is  certain  that  it  w«8  not  designed  to  operate  as  a  trans- 
fer of  their  possession. 

The  jury  found  a  verdict  for  the  defendant,  and  we  are  urged 
•  to  gi-ant  a  new  trial,  upon  exceptions  taken  to  tfie  charge  of  the 
judge,  and  to  his  exclusion  of  evidence  upon  the  trial. 

It  is  apparent  from  the  statement,  that  the  case  turns  upon  the 
construction  to  be  given  to  those  important  provisions  in  the 
statute  of  frauds,  which,  as  all  of  us  must  remember,  were  tha 
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subject  of  a  protracted  and  not  veiy  amicable  controversj 
between  the  former  supreme  court  and  the  court  of  errors.  A 
controversy  that  excited  the  general  surprise  and  regret  of  the  . 
profession,  and  for  some  years  kept  a  branch  of  the  law  that 
bears  a  more  intimate  relation  than  any  other  to  the  daily  and 
necessary  transactions  of  life,  in  a  state  of  distressing  uncer^ 
tainty.  The  plaintiff's  counsel  appealed  with  confidence  to  the 
decisions  in  the  court  of  errors,  as  sustaining  all  his  exceptions  to 
the  charge  of  the  judge,  and  whatever  may  be  the  treatment 
those  decisions  have  elsewhere  received,  we  have  not  the  slightest 
disposition  to  deny  or  evade  their  authority.  We  are  deeply 
convinced,  without  meaning  to  dwell  upon  the  topic,  that  there 
can  be  no  stable  or  consistent  administration  of  justice,  unless 
the  decisions  of  the  court  of  ultimate  jurisdiction  shall  be 
implicitly  followed  and  obeyed  by  all  subordinate  tribunals ;  and 
hence  those  decisions,  when  their  grounds  are  distinctly  under- 
stood^ will  always  be  regarded  by  us  as  conclusive  evid«ice  of 
the  existing  law.        . 

We  apprehend,  however,  that  the  true  import  of  the  decisions 
now  in  question,  has  been  greatly  misunderstood.  We  have 
diligently  examined,  and  we  may  add,  studied  the  decisions  of 
the  court  of  errors  in  the  cases  of  Sm/ith  dk  Hoe  v.  Acher^  23 
Wend.  653  ;  CoU  cfe  Thurmcm  v.  White,  26  Wend.  511 ;  and 
Hanford  v.  Artchery  4  Hill  272 ;  and  we  are  satisfied  that  the 
doctrine  which  they  establish  is  in  ik)  degree  inconsistent  with 
the  opinion  we  shall  proceed  to  deliver. 

The  supreme  court  had  decided,  in  efiect,  that  the  presumption 
that  a  sale  or  mortgage  of  chattels,  of  which  the  possession  was 
unchanged,  was  made  with  the  intent  of  defrauding  creditors, 
can  only  be  rebutted  by  positive  evidence,  that  owing  to  the 
situation  of  the  parties,  or  of  the  goods,  the  immediate  delivery, 
and  actual  change  of  possession  which  the  statute  requires,  could 
not  be  efiected ;  while  the  court  of  errors,  in  reversing  their 
judgments,  has  held  (and  such  is  now  the  law),  that  even  where, 
the  possession  of  the  goods  is  intentionally  suffered  to  remain  in 
the  debtor,  every  fact  and  circumstance,  tending  to  disprove  the 
existence,  in  fact,  of  a  fraudulent  intent,  may  be  given  in 
evidence^  and  must  be  submitted  to  the  jury.    But  the  court  of 
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errors  has  not  decided  that  a  mere  symbolical  delivery  and 
constructive  change  of  possession,  are  sufScient  to  meet  the 
requisitions  of  the  statute,  and  exclude  the  presumption  of  fraud ; 
nor  that  the  presumption  is  suflSciently  rebutted  by  proof  that 
the  transaction  was  founded  on  a  good  or  valuable  consideration ; 
nor  that  the  presumption,  when  not  contradicted  by  proof,  may 
yet  be  contradicted  and  overruled  by  the  verdict  of  a  jury  ;  or, 
to  express  our  meaning  in  a  few  words,  the  comi;  of  errors  has 
not  decided  that  the  jury,  in  the  exercise  of  a  plenary  discretion, 
may  repeal  the  statute. 

We  proceed  briefly  to  explain  our  own  views  as  to  the  con- 
struction of  the  statute,  and  to  show  their  application  to  the  facts 
of  the  present  case.  Tlie  first  clause  in  the  fifth  section  (title  2, 
of  the  chapter  relative  to  fraudulent  contracts  and  conveyances), 
our  present  statute  of  frauds,  so  far  as  it  relates  to  a  sale  of 
goods,  is  in  these  words :  "  Every  sale  made  by  a  vendor  of 
goods  or  chattels  in  his  possession  or  under  his  control,  unless  the 
same  be  accompanied  by  an  immediate  delivery,  or  be  followed 
by  an  actual  and  continued  change  of  possession  of  the  thing 
sold,  shall  be  presumed  to  be  fraudulent  and  void,  as  against 
creditors  or  subsequent  purchasers  in  good  faith."  In  this  clause, 
the  word  "  actual"  is  the  most  important  and  significant,  and 
demands  a  special  attention.  It  is  plainly  used  in  opposition  to 
"virtual"  or  "  constructive."  An  actual  change,  as  distinguished 
from  that  which  by  the  mere  intendment  of  the  law  follows  a 
transfer  of  the  title,  is  an  open,  visible  public  change,  manifested 
by  such  outward  signs,  as  render  it  evident  that  the  possession 
of  the  owner,  as  such,  has  wholly  ceased.  It  was  the  intention 
of  the  legislature,  that  a  debtor  who  wishes  to  free  himself  from 
the  imputation  of  fraud,  when  he  parts  with  his  title  to  goods, 
must  aJso  part  with  their  use  and  enjoyment,  so  as  to  exclude 
the  hazard  of  his  deriving  a  false  credit  from  the  continuance  of 
his  apparent  ownership ;  and  this  intention,  recommended  as  it 
is  by  the  strongest  reasons  of  public  policy,  we  shall  endeavor, 
upon  all  occasions,  faithfully  to  execute.  The  construction  that 
we  now  adopt,  was  given  to  the  statute  by  the  supreme  court  in 
Coffnp  V.  Campy  6  TTill  628,  and  so  far  from  having  been  repu- 
diated by  the  court  of  errors,  it  received  the  frdl  and  emphatic 
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approval  of  the  learned  senator,  who  in  Smith  v.  Acker  and 
Ilanfm^d  V.  Artcher^  delivered  the  opinions  that  probably  had 
the  greatest  influence  npou  the  judgment  of  the  court.  (Opinion 
of  Hopkins,  Senator,  4  Hill  271.) 

Applying  then  the  test  of  this  construction  to  the  present  case, 
it  is  certain,  that  no  evidence  was  given  of  such  a  delivery  of  the 
goods  and  change  of  their  possession  as  the  statute  requires.  The 
change  was  constructive  and  secret,  not  actual  and  apparent. 
The  goods  remained  in  the  same  house,  in  the  same  position, 
applied  to  the  same  uses,  and  so  far  as  the  public  had  any  means 
of  judging,  in  the  possession  and  under  the  control  of  the  same 
person,  as  owner.  The  substitution  of  a  sign  bearing  only  the 
surname  "  Eandall,"  if  intended  not  to  mislead  but  inform  the 
public,  was  a  pretence  and  a  mockery ;  and  the  delivery  of  the 
key,  although  symbolically  a  delivery  of  the  goods  as  between 
the  parties,  in  respect  to  creditors,  was  an  idle  and  unmeaning 
ceremony.  The  learned  judge,  therefore,  following  the  words 
and  in  the  spirit  of  the  statute,  should  have  instnicted  the  jury 
that  they  were  bound  to  presume  that  the  alleged  sale,  so  far  as 
it  affected  the  rights  of  creditors,  was  fraudulent  and  void. 

The  presumption,  however,  of  a  firaudulent  intent  which  the 
statute  creates,  is  not  jvHs  et  de  jure^  but  may  be  contradicted 
by  proof  upon  the  part  of  those  against  whom  it  is  alleged. 
The  section  we  are  considering  proceeds  to  say,  that  the  facts 
upon  which  the  presumption  is  founded,  shall  be  conclusive 
evidence  of  fraud,  unless  "  it  shall  be  made  to  appear  on  the 
part  of  the  persons  claiming  under  such  sale,  that  the  same  was 
made  in  good  faith,  and  without  any  intent  to  defraud  such 
creditors  and  purchasers."  It  must  be  observed,  that  the  words 
of  the  statute  are  not  that  if  it  shall  appear  to  the  jury  that  the 
sale  was  not  made  with  an  intent  to  deft«ud  creditors  or 
purchasers,  they  may  disregard  and  overrule  the  opposite 
presumption,  which  the  statute  adopts.  The  decision  of.  the 
question  is  not  left  to  their  discretion,  but  the  non-existence  of  a 
fraudulent  Intent  must  be  made  to  appear  on  the  part  of  those 
who  claim  under  the  sale.  The  meaning  of  this  provision  is 
clear  and  unambiguous.  It  casts  the  burden  of  proof  upon  the 
person  who  asserts  the  validity  of  the  sale.    It  requires  him  to 
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show  aflirmatively  that  the  real  intention  of  the  parties  involved 
no  Buch  fraud  as  the  law  imputes  to  them,  since  it  is  manifest 
that  the  existence  of  the  fitiudnlent  intent,  that  otherwise  must 
be  presumed,  can  only  be  disproved  by  evidence  that  the  actual 
intent  was  fair  and  honest.  We  are  aware  that  it  has  been  fre- 
quently asserted  that  when  no  such  evidence  as  we  have  stated 
has  been  given,  the  question  of  a  fraudulent  intent  must  still  be 
submitted  to  the  jury,  and  its  determination  be  left  to  their 
uncontrolled  discretion.  Such,  it  has  been  alleged,  is  the  just 
construction  and  necessary  effect  of  the  fourth  section  in  the 
third  title  of  the  same  chapter  which  declares,  "  that  the  ques- 
tion of  fraudulent  intent  in  all  cases  arising  under  the  provisions 
of  the  chapter,  shall  be  deemed  a  question  of  fact  and  not  of 
law."  Our  opinion  as  to  the  true  construction  of  this  section,  is 
widely  different.  We  cannot  assent  to  an  interpretation  that 
renders  the  salutary  provisions  in  the  preceding  fitlh  section  a 
dead  letter,  and  virtually  expunges  them  from  the  statute.  It  is 
a  contradiction  in  terms  to  say  th^^t  certain  evidence  when  not 
contradicted^  is  conclusive,  and  that  the  same  evidence,  although 
not  contradicted^  may  be  rejected.  Conclusive  evidence  is  that 
which  must  be  followed ;  it  takes  away  all  exercise  of  discretion ; 
it  establishes  the  fact  it  is  adduced  to  prove,  and  it  cannot  be 
rejected  by  judges  or  jurors,  without  a  violation  of  their  duty 
and  their  oaths.  The  two  sections  under  consideration,  although 
found  in  different  titles,  are  parts  of  the  same  law,  and  were 
enacted  at  the  same  time,  and  it  would  therefore  be  unreasonable 
to  suppose  that  the  latter  was  intended  to  repeal  the  former. 
The  fifth  section  was  originally  reported  by  the  revisers  in  a 
different  and  more  stringent  fonn,  and  had  its  repeal  been 
intended,  instead  of  being  studiously  amended  by  the  legislar 
ture,  as  it  actually  was,  it  would  have  been  stricken  from  the 
law.  The  provisions  in  each  section,  we  are  bound  to  presume, 
were  equally  intended  to  have  the  force  of  law,  and  hence  to 
render  them  operative  and  effectual,  we  are  bound  to  give  to 
them  a  consistent  interpretation.  Nor  is  such  an  interpretation 
at  all  difficult.  The  question  of  fraudulent  intent,  is  indeed  a 
question  of  fact,  but  it  is  to  be  submitted  as  such  to  the  deter- 
mination of  the  jury,  exactly  upon  the  same  terms  and  condi- 
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tions  as  all  other  questions  of  fact  which  it  is  their  province  to 
determine.  The  existence  or  non-existence  of  a  material  fact, 
can  only  be  properly  found  by  a  jury  when  the  requisite  proof 
— the  evidence  that  the  law  deems  to  be  applicable  to  the  fact, 
has  been  given  by  the  party  upon  whom  the  burden  of  proof 
is  devolved.  Hence,  when  the  statute  declares  that  a  fraudulent 
intent  shall  be  presumed,  unless  a  contrary  intent  is  proved,  the 
jury,  when  no  such  proof  has  been  given,  has  no  right  to  deny 
by  their  verdict,  the  existence  of  the  imputed  fraud,  and  if  in 
the  exercise  of  power  without  right,  such  a  verdict  is  rendered, 
it  must  of  necessity  be  set  aside  as  contrary  to  law. 

The  next  inquiry  is,  what  is  the  nature  of  the  pixx)f  that  the 
party  asserting  the  validity  of  the  sale,  is  bound  to  give,  in 
order  to  rebut  the  statutory  presumption  of  a  fraudulent  intent? 
The  statute  gives  the  answer.  He  is  boimd  to  prove,  1st,  that 
the  sale  was  made  in  good  faith,  and  2d,  without  any  intent  to 
defraud  creditors  and  purchasers ;  for  it  is  a  serious  mistake  to 
suppose  that  those  two  questions  are  identical  in  meaning.  The 
latter  words  are  not  superfluous,  they  are  not  in  technical  lan- 
guage mere  surplusage :  they  were  necessary  to  explain  the 
whole  intention  of  the  legislature ;  they  ,were  necessary  to  give 
the  sanction  of  the  legislature  to  an  important  principle,  by 
which  the  courts  of  law  and  equity,  in  interpreting  and  enforcing 
successive  statutes  of  frauds,  have  invariably  been  governed. 
The  good  faith  of  the  parties,  in  the  restricted  sense  in  which 
the  terms  are  here  used,  is  evinced  by  showing  that  the  sale  was 
not  colorable  and  fictitious,  but  was  foimded  upon  a  valuable, 
and  as  the  parties  believed,  an  adequate  consideration,  and  was 
intended  to  operate  as  a  valid  transfer  of  the  ownership ;  but  it  is 
certain  that  such  a  sale  may  yet  be  fraudulent  in  respect  to 
creditors.  Even  where  a  full  consideration  is  actually  given, 
the  governing  or  leading  motive  of  the  parties  may  have  been 
the  design  of  preventing  the  application  of  the  goods  sold  to 
the  payment  of  the  debts  of  the  vendor,  and  this  is  the  fraudu- 
lent intent  which  the  statute  imputes  to  them,  in  every  case  in 
which  the  vendor  is  permitted  to  retain  the  possession  of  the 
goods.  Hence  it  is  this  intent  that  must  be  disproved,  even 
where  the  sale  is  real  and  effectual.    The  validity  of  the  sale 
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and  the  absence  of  a  fraudulent  intent,  are  distinct  and  inde- 
pendent facts,  both  of  which  are  necessary  to  be  proved,  and 
proof  of  the  first,  in  no  degree  alters  or  lessens  the  obligation 
of  proving  the  second.  ^ 

The  distinction  we  have  thus  stated  is  by  no  means  novel, 
but  the  rule  of  evidence,  which  it  suggests,  has  prevailed  from 
a  very  early  period  in  the  history  of  the  law.  The  earliest 
statute  of  frauds  is  the  13  Elizabeth,  Cap.  5,  and  the  earliest 
case  under  that  statute  is  Twyne's  case,  3  Rftp.  81.  In  that 
case,  as  in  the  present,  the  consideration  of  the  sale  was  the 
satisfaction  of  an  antecedent  debt,  and  the  vendor  was  permitted 
to  retain  the  possession  of  the  property  sold.  Tlie  chancellor, 
and  the  two  common  law  judges  by  whom  he  was  assisted, 
were  unanimously  of  opinion  that  the  consideration,  which  was 
admitted  to  have  been  proved,  was  wholly  insufficient  to  rebut 
the  presumption  of  an  intended  fraud  upon  creditors.  Tlie 
authority  of  this  decision  has  never  been  denied  or  doubted ;  on 
the  contrary,  the  rule  which  it  established,  is  admitted  by  all 
the  text  writers,  and  has  been  followed  in  all  the  subsequent 
cases  in  the  English  reports,  and  this  is  so  certain  tliat  the  cita- 
tion of  authorities  to  prove  it  would  be  a  waste  of  time,  and  an 
idle  ostentation  of  research.  It  is  true,  that  there  is  no  statute 
in  England,  and  never  has  been,  which  declares  that  the  con- 
tinued possession  of  the  vendor  shall  be  presumptive  or  conclu- 
sive evidence  of  an  intent  to  defraud  his  creditors  ;  but  it  is 
manifest  that  whether  the  presumption  of  fraudulent  intent  is 
an  inference  drawn  by  judges,  or  declared  by  statute,  can  make 
no  difference  in  the  nature  of  the  proof  by  which  alone  it  can  be 
rebutted.  Ilence  we  assent  entirely  to  the  propriety  of  the 
decisions  of  our  supreme  court  in  the  successive  cases  of 
Collins  V.  Bmsh,  9  Wend.  198 ;  Doane  v.  ^A?y,  16  Wend. 
523  ;  and  BandaU  v.  Cook\  17  Wend.  56  :  in  eacli  of  which  the 
rule  in  Twyne's  case  was  held  to  be  applicable  to  the  constnic- 
tion  of  our  present  statute.  Had  we  even  been  compelled  to 
refuse  our  assent  to  the  propriety  of  these  decisions,  we  should 
still  have  held  ourselves  to  be  bound  by  their  authority,  since 
we  deny  that  their  authority  has  been  overturned  or  in  any 
degree  shaken,  by  the  subsequent  determinations  of  the  court  of 
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errors,  in  Smith  v.  Acker^  Cole  v.  WhUe^  and  Hcmfcrd  v. 
ArtcJier.  In  each  of  these  latter  cases,  not  only  was  a  valuable 
consideration  proved,  but  many  additional  circumstances  had 
been  offered  in  proof  to  rebut  the  presumption  of  a  fraudulent 
intent,  and  it  was  upon  these  additional  circumstances  that  the 
senators,  who  were  in  favor  of  reversing  the  judgments  of  the 
supreme  court,  manifestly  placed  their  chief  reliance.  Li 
neither  case  did  a  single  senator  express  or  intimate  an  opinion, 
that  had  a  valuable  consideration  alone  been  proved,  or  offered 
to  be  proved,  the  cause  could  properly  have  been  submitted  to 
the  determination  of  the  jury ;  but  the  refusal  of  the  supreme 
court  to  admit  evidence  of  additional  facts,  was  in  each  case  the 
sole  cause  of  the  reversal  of  the  judgment. 

The  application  of  our  remarks  to  the  facts  in  the  present  case, 
is  seen  at  once  to  be  decisive.  Admitting  that  the  reality  of  the 
sale  was  sufficiently  proved,  there  was  not  a  particle  of  evidence 
to  disprove  the  existence  of  a  fraudulent  intent ;  not  a  particle 
of  evidence  to  contradict  the  presumption  that  the  statute  raised, 
and  the  facts  in  the  case  so  forcibly  suggested,  that  the  real 
object  of  both  father  and  son,  purchaser  and  seller,  was  to  secure 
the  property  from  the  grasp  of  the  impending  execution ;  in 
other  words,  to  defraud  the  judgment  creditor.  Under  these 
circumstances,  the  learned  judge  should  have  instructed  the 
jury,  that  the  presumption  of  fraud  was  rendered  by  the  terms 
of  the  statute  conclusive  evidence  of  the  fact. 

The  observations  we  have  made,  relieve  us  from  the  necessity 
of  examining  in  detail  the  exceptions  that  were  taken  to  the 
charge  of  the  judge,  since,  if  these  observations  are  just,  it  is 
a  necessary  consequence  that  the  exceptions  are  groundless. 
Some  of  the  expressions  used  by  the  learned  judge  may  not  have 
been  entirely  accurate,  and  were  certainly  liable  to  misconstruc- 
tion, but  his  charge,  taken  as  a  whole,  was  much  more  favorable 
to  the  plaintiff  than  his  counsel  had  any  right  to  expect.  He 
distinctly  submitted  to  the  jury  the  question  both  of  a  change 
of  possession  and  of  a  fraudulent  intent,  and  whether  all  the 
remarks  that  accompanied  this  submission  were  critically  just, 
it  is  needless  to  inquire ;  since,  if  we  have  rightly  construed  the 
statute,  these  questions  ought  not  to  have  been  submitted  to  the 
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jury  at  all.  There  was  no  evidence  of  a  change  of  possession, 
no  evidence  to  rebut  the  presumption  of  a  fraudulent  intent,  and 
the  learned  judge  would  have  been  fully  justified  in  directing 
the  jury  to  find  a  verdict  for  the  defendant,  as  the  only  verdict 
that,  without  disobedience  to  the  statute,  they  could  possibly 
render.  • 

A  single  exception,  independent  of  those  to  the  charge  of  the 
judge,  remains  to  be  noticed.  One  of  the  witnesses,  the  bar- 
keeper, swore  that  a  portion  of  his  salary  was  still  due  to  him ; 
he  wajB  asked  to  whom  he  looked  for  payment,  and  the  judge  is 
supposed  to  have  erred  in  overruling  this  question.  Whether 
the  question  was  proper  in  itself,  we  shall  not  inquire,  since,  had 
it  been  answered  as  the  plaintiff  wished,  the  answer  could  not 
have  affected  the  merits  or  law  of  the  case.  In  fact,  the  ques- 
tion had  been  already  answered.  The  witness  had  sworn  that 
he  had  been  employed  by  the  plaintiff  alone,  and,  consequently, 
it  was  the  plaintiff  only  who  could  have  been  liable  to  him  for 
his  wages. 

The  exceptions  are  overruled,  and  the  motion  for  si  new  trial 
denied,  with  costs. 


Eedpath  v.  Rich  and  others. 

A  nephew,  who  is  obliged  to  trace  his  descent  through  an  alien  mother,  cannot 

inherit  from  an  uncle,  who  died  before  the  rerised  statutes. 
The  act  of  1843,  enabling  resident  aliens  to  hold  and  convey  real  estate,  removes  no 
disabilities  except  those  growing  out  of  the  alienage  of  the  party  claiming  its  benefit. 
It  does  not  enable  him  to  inherit  where  the  incapacity  arises  from  the  alienage  of 
his  ancestor. 
(Before  DuER,  Mason,  and  Campbell,  J  J.) 
June  33 ;  July  14,  1849. 

This  cause  was  transferred  from  the  supreme  court,  and  was 
heard  on  a  demurrer  to  the  bill  of  complaint.  The  facts  are 
stated  in  the  opinion  of  the  court. 

C.  O^QmoT^  for  the  complainant. 

M.  B.  JFidd  and  John  Jay^  for  the  defendants. 
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By  the  Court.  Mason,  J. — ^The  plaintiff  in  this  cause  claims 
to  be  the  heir  at  law  of  Andrew  Mather,  late  of  the  city  of 
New  York,  deceased,  and  as  such,  seeks  from  the  defendants  an 
account  of  the  rents  and  profits  of  certain  real  estate  in  this 
city,  whereof  Mather  died  seized. 

The  defendants  have  demurred  to  the  bill  for  want  of  equity, 
and  they  deny  his  title  as  heir. 

It  appears  by  the  bill,  that  Andrew  Mather  became  seized  of 
the  premises  in  question  in  the  year  1817,  and  died  intestate  as 
to  this  property,  on  the  23d  of  December,  1826,  without  issue. 
That  the  plaintiff  is  a  native  of  Scotland,  and  the  son  of  Isabella 
Mather,  deceased,  who  was  the  wife  of  James  Eedpath,  and  one 
of  the  sisters  of  Andrew  Mather,  and  who  always  resided  in 
Scotland.  That  the  plaintiff  came  to  this  country  in  the  month 
of  August,  1830,  and  in  1837  took  the  necessary  steps  to  become 
a  citizen  of  the  United  States,  and  in  1840  was  duly  naturalized 
according  to  law. 

He  alleges  that  he  is  the  only  relative  of  Andrew  Mather  who 
ever  became  naturalized  in  the  United  States,  and  claims  that 
by  virtue  of  his  naturalization,  and  of  the  act  of  tlie  legislature 
of  this  state,  entitled  "  an  act  to  enable  resident  aliens  to  hold 
and  convey  real  estate,"  passed  April  10, 1843,  he  is  entitled  as 
sole  heir  at  law  of  Andrew  Mather  to  the  property  in  question, 
and  an  account  of  the  rents  and  profits  thereof. 

The  first  section  of  that  act  declares  that  "  every  naturalized 
citizen  of  the  United  States  who  may  have  purchased  and  taken 
a  conveyance  of  any  lands  or  real  estate  within  this  state,  or  to 
whom  any  such  lands  or  real  estate  may  have  been  devised,  or 
to  whovi  they  would  have  descended^  if  he  had  heen  a  citizen  ai 
the  time  of  the  death  of  the  person  last  seized^  before  he  was 
qualified  to  hold  them  by  existing  laws,  may  continue  to  hold 
the  same  in  like  manner  as  if  he  had  been  a  citizen  at  the  time 
of  such  purchase,  devise,  or  descent  cast.'*    (Laws  of  1843,  ch. 

87,  §1.) 

It  may  be  observed  with  regard  to  this  section,  that  it  appears 
to  provide  only  for  the  case  of  pereons  who  were  in  the  actual 
possession  of  the  lands,  at  the  time  of  the  passage  of  the  act. 
Such  persons,  sustaining  in  relation  to  the  lands  they  thus  hold, 
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either  of  the  characters  specified,  may  continue  to  hold.  It  may 
be  a  matter  of  doubt,  whether  the  plaintiff,  who  did  not  amve 
in  this  country  until  several  years  after  the  death  of  his  uncle, 
and  who  has  not  to  this  day,  afi  appears  by  his  bill,  been  in 
the  possession  of  the  lands  or  in  the  receipt  of  the  rents  and 
profits  thereof,  comes  within  the  terms  of  the  act,  or  is  entitled 
to  claim  the  benefit  of  its  provisions. 

But  waiving  this  objection,  and  admitting,  that  his  case  is 
provided  for  by  the  act  so  as  to  remove  the  disability  of  his 
alienage,  stiU  that  is  its  only  effect.  He  has  the  same  rights 
and  no  other  which  he  would  have  enjoyed  if  he  had  been  a 
citizen  at  the  time  of  the  death  of  his  ancestor ;  and  the  question 
presented  is,  whether  if  he  had  been  a  citizen  at  that  time,  he 
could  have  inherited  the  estate. 

He  claims,  not  by  immediate  descent  from  the  ancestor,  but 
through  his  mother,  who  was  the  next  heir.  Had  she  been 
living,  and  a  citizen  at  the  time  of  the  death  of  her  brother,  she 
would  have  inherited.  But  she  was  an  alien,  and  could  not 
have  taken,  and  the  plaintiff  claims  through  her.  This  question 
has  been  decided  by  the  court  of  errors  in  the  case  of  Jachson  v. 
Fiizsimmona^  10  Wend.  9.  It  was  there  expressly  held,  that  at 
common  law  a  natural  bom  or  naturalized  son  of  a  brother  of 
the  intestate,  which  latter  was  an  alien  at  the  time  of  the 
intestate's  death,  could  not  inheiit  as  the  heir  at  law  of  the 
latter,  because  he  was  obliged  to  claim  by  representation  through 
the  blood  of  his  alien  father ;  that  the  statute  of  William  IH. 
(1  Evans'  Statutes  228)  recognised  this  rule  of  the  common  law 
and  provided  for  future  cases  in  England,  yet  that  statute  was 
not  re-enacted  in  this  state,  and  that  the  common  law  prevailed 
until  the  adoption  of  the  revised  statutes,  when  future  cases 
were  provided  for.  (1  Kev.  St.  764,  §  22.)  This  provision  of 
the  statute  is  prospective,  and  can  have  no  application  to  cases 
which  existed  pre\'ious  to  its  adoption.  {Jackson  v,  Oreen^  7 
Wend.  333.) 

This  objection  being  fatal  to  the  plaintiff's  title,  it  is  unneceek 
sary  to  consider  the  other  matters  in  the  bill. 

The  demurrer  must  be  allowed  with  coBta. 
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HowLAOT)   and  others,  Executors  of  Roosevelt,  v.  Thb  Union 

Thsological  Sebonast  and  Bayley. 

•A  testator,  after  bequeathing  to  faia  wife  certain  real  estate  for  life,  and  giving 
annuities  to  his  wife  and  daughters,  by  the  fifth  clause  of  his  will  devised  as  follows: 
"  As  to  all  the  rest  and  residue  of  my  estate,  real  and  personal,  I  give,  devise,  and 
bequeath  the  same  in  three  equal  parts,  to  be  divided  as  follows,  viz.  one  third  part 
to  my  son  Isaac  in  fee  simple  ;  one  third  part  to  the  trustees  hereinafter  named,  for 
the  use  of  my  son  J.  B. ;  and  the  remaining  one  third  part  in  five  equal  shares,  to  be 
subdivided  to  J.  R.  B.,  R.  B.,  C.  B.,  and  W.  B.,  in  fee  ample,  one  sharereach,  and 
the  remaining  share  to  the  said  trustees,  for  the  use  of  Jtf .  E.  B.,  children  of  my 
deceased  daughter  G.  B." 

By  the  sixth  clause  of  his  will,  the  testator  directed  his  executors,  within  a  convenient 
time  after  his  decease,  alter  having  set  apart  so  much  of  his  estate  as  might  be 
necessary  for  the  payment  of  annuities,  and  of  the  legacies  thereafter  to  be 
mentioned,  and  the  payment  of  his  debts  and  funeral  expenses,  to  make  a  schedule 
and  estimate  of  all  the  "rest  and  residue  of  his  estate,  real  and  personal,"  and  to  pro- 
ceed to  make  a  division  and  distribution  thereof  to  his  before  named  residuary  legatees, 
taking  into  consideration  the  advances  made  to  them  respectively.  In  the  seventh 
clause  the  testator  devised  a  dwelling  house,  &c.,  upon  the  decease  of  his  wife, 
and  upon  the  decease  of  her  and  the  other  annuitants  respectively,  all  those  parts 
of  his  estate  which  he  had  directed  to  be  set  apart  for  the  payment  of  their 
respective  annuities  "unto  the  same  persons,  and  in  the  same  proportions  and 
■hares,  and  subject  to  the  same  trusts  as  my  residuary  e£;tate,  so  called,  as  mentioned 
and  set  forth  in  item  fifth  of  this  will ;  and  I  do  direct  a  like  division,  partition, 
and  distribution  thereof  to  be  made,  if  practicable,  on  die  happening  of  each  of  the 
last  above  mentioned  events." 

Heldf  that  the  devise  to  J.  R.  B.,  in  the  fifth  section,  was  a  q)ecific  devise  of  one 
fifteenth  of  the  residuary  estate,  as  defined  and  directed  to  be  di^'tributcd  in  the  sixth, 
and  consequently  was  exclusive  of  the  future  estates  and  interests  which  were  devised 
to  him  in  the  seventh,  or  to  which  he  was  or  might  become  entitled  under  any  other 
provision  or  disposition  in  the  will. 

By  a  codicil  to  the  same  will,  the  testator  added  $1000  to  the  annuity  to  his  wife, 
making  it  $6000,  which  sum  he  ordered  to  be  paid  to  her  annually,  as  directed  in 
the  second  section  of  his  will.     By  a  second  codicil,  the  testator,  after  reciting  the 

*  death  of  his  son,  J  R.  B.,  since  the  execution  of  his  will,  directed  that  his  residuary 
estate,  instead  of  being  divided  into  three  shares,  should  be  divided  into  two  shares, 
and  distributed  as  follows :  one  share  to  his  son  Isaac,  and  the  other  share  to  the 
children  of  his  deceased  daughter  G.  B.     Held, 

1.  That  the  execution  of  the  first  codicil  was  a  republication  of  the  will ;  and  that 
the  eilect  of  such  republication  was  to  enlarge  the  operation  of  the  seventh  section 
of  the  will,  which  directed  that,  upon  the  death  of  the  annuitants,  thoee  parts  of  the 
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eiUte,  which  had  been  set  apart  for  the  payment  of  the  annuities,  ahould  go 
to  the  same  persons,  and  in  the  same  proportions,  as  his  msiduary  estate. 
9.  That  the  same  seventh  section  must  accordingly  be  construed  to  embrace  the 
entire  capital  of  the  trust  fund,  the  income  of  which  was  to  be  applied  to  the  pay- 
ment  of  the  annuities  during  the  lives  of  the  annuitants,  and  that  the  residuary 
interest  in  the  addition  which  the  first  codicil  had  made  to  such  capital,  had  paand 
lo  the  residuary  legatees,  as  included  in  the  seventh  section. 

3.  That  the  disposition  made  by  the  second  codicil  was  confined,  by  terms  not 
susceptible  of  any  other  construction,  to  the  residuary  estate,  which,  by  the  fifth  item 
in  the  will,  the  testator  had  directed  to  be  divided  into  three  equal  shares ;  and  that 
estate  was  the  same  that  in  the  sixth  section  he  had  directed  to  be  distributed,  within 
a  convenient  time  after  his  decease.  That  consequently  the  devises  and  bequests 
to  J.  B.  R.,  contained  in  other  sections  of  the  will,  had  become  lapsed  by  his  death, 
and  that  every  estate  and  interest  which  they  embraced  had  passed  to  the  heirs-at- 
law,  or  next-of-kin  of  the  testator ;  he  having  died  intestate,  to  that  extent. 

4.  That  had  no  other  codicil  been  added  to  the  will,  J.  R.  B.  would  have  been 
entitled,  under  the  fifth  section  of  the  will,  to  one  fifteenth  of  the  residuary  estate, 
as  defined  in  the  fdxth,  deducting  therefrom  the  capital  withdrawn  by  the  first 
codicil ;  and  that  under  the  second  codicil  he  would  have  been  entitled  to  one  tenth 
of  another  third  ;  that  is,  to  an  additional  one  thirtieth  of  the  whole. 

The  testator  subsequently  ex^uted  a  third  codicil  to  his  will,  in  which,  after 
reciting,  that  by  the  fifth  section  of  his  will  he  had  given  to  J.  R.  B.  a  portion  of 
his  estate,  and  that  J.  R.  B.,  once  a  minister  in  a  Protestant  church,  had  become  a 
priest  in  the  Roman  church ;  the  testator  annulled  and  made  void  "  the  aforesaid 
bequest  and  devise  to  the  said  J.  R.  B.,  and  do  give  and  bequeath  the  portion  so 
given  him  by  my  last  will  and  testament  to  the  Union  Theological  Seminary,"  JLC. 
Held,  That  the  construction  of  this  codicil  was,  that  the  testator  intended  to  take 
from  his  grandson  that  portion  of  the  estate  which  he  had  given  him  by  the  fifth 
section  of  his  will,  and  nothing  more ;  leaving  untouched  the  reversionary  estate 
and  the  interest  which  he  had  made  the  subject  of  a  separate  devise  in  the  seventh 
section,  and  leaving  untouched,  also,  the  addition  which  he  had  made  to  J.  R.  B.'a 
share  by  the  e«cond  codicil. 

The  republication  of  a  will  never  alters  the  sense  of  its  original  words,  but  can  only 
extend  the  operation  of  such  as  are  general. 

A  specific  deviee  or  bequest,  specific  either  as  to  the  amount,  the  property,  or  the 
share  that  is  given,  can  never  be  enlarged  by  the  republication,  without  change,  of 
the  will  in  which  it  is  contained. 

Courts,  in  construing  wills,  cannot  make  any  addition  to  words  which,  as  they  stand, 
exhibit  a  full  and  consistent  meaning.  It  is  only  when  the  sense  is  manifestly 
imperfi*ct,  or  is  hopelessly  obscure,  or  is  directly  inconsistent  with  other  exprev 
provisions  in  the  will,  that  such  an  addition  is  ever  permitted. 

It  is  only  when  descriptive  words  are  in  fact  untrue,  and  their  falsity  would  vitiate 
or  render  inefllectual  the  provision  or  clause  in  which  they  are  found,  that  a 
court,  either  of  law  or  equity,  can  listen  to  the  allegation  of  a  mistake,  and  rectily 
the  error. 

Introductory  words  in  a  will,  declaring  the  general  intent  of  the  testator,  can  never 
alter  the  sense  of  a  positive  devise,  so  as  to  give  a  meaning  to  its  terms,  correspond- 
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ing  with  the  intent  io  declared,  bat  differing  from  that  which  those  terms  plainly 
ezprem.  ^ 

Where  the  words  of  a  devise  are  obacore  or  ambiguous,  the  introductory  clause  may  be 
justly  invoked  to  aid,  perhaps  control  their  interpretation ;  but  wben  they  are  so 
clear  and  explicit  as  to  admit  but  one  interpretation,  that  must  be  followed,  and 
the  declaration  of  an  opposite  or  different  intent  be  wholly  disregarded. 

The  material  subject  of  a  devise,  when  clearly  defined,  can  no  more  be  changed 
than  the  interest  in  that  subject  which  the  devise  purports  to  convey.    And  if  a 
specific  devise  cannot  be  thus  enlarged,  a  revocation  just  as  definite  and  q>ecific, 
upon  which  the  devise  is  founded,  is  equally  exempt  from  alteration. 
(Before  DuER  and  Campbell,  J.J.)  (a) 
July  2d ;  Sept.  22 ;  1849. 

The  bill  in  this  cause  was  filed  in  the  supreme  court  by  the 
acting  executors  of  James  Koosevelt,  late  of  the  city  of  New 
York,  deceased,  for  a  construction  of  the  last  will  and  testament 
of  the  deceased,  and  the  codicils  thereto.  The  will  first  gave,  de- 
vised, and  bequeathed  to  Harriet,  the  wife  of  the  testator,  a  lot 
in  Bleecker  street,  and  his  furniture,  books,  carriages,  horses,  and 
some  plate,  &c.  lie  next  devised  and  bequeathed  to  her  for 
life,  "  the  use  of  my  other  plate  and  of  the  dwelling-house,  coach- 
house, and  grounds  in  tiie  city  of  New  York,  where  I  reside  dur- 
ing the  winter,  and  also  my  house,  farm,  stock  of  cattle,  farming 
utensils,  and  all  the  appurtenances  thereunto  belonging,  situate 
and  being  in  the  town  of  Poughkeepsie,  in  the  county  of 
Dutchess.  Also  an  annuity  or  yearly  sum  of  five  thousand  dol- 
lars, to  be  paid  to  her  by  my  executoi's,  in  quarter  or  half- 
yearly  payments,  as  she  shall  elect,  out  of  the  proceeds  of  that 
part  of  my  estate  which  is  to  be  set  apart  and  reserved  for  that 
purpose,  as  hereinafter  mentioned ;  the  first  payment  to  be  made 
at  the  expiration  of  three  months  after  my  decease;  which 
said  annuity  and  the  other  bequests  and  devises  hereinbefore 
mentioned  are  to  be  received  by  her  in  lieu  of  dower,  and  in  fuU 
satisfaction  of  any  distributive  share,  and  of  all  other  claims  of, 
in,  or  upon  my  estate.  And  I  do  hereby  authorize  and  direct 
my  executors,  as  soon  as  conveniently  may  be  after  my  decease, 
to  set  apart  and  reserve  so  much  of  my  estate,  real  or  personal, 
or  both,  as  they  in  their  discretion,  with  the  consent  of  my  said 
wife,*  shall  deem  proper  and  suflScient  to  produce  a  clear  income 

(a)  MisoN,  J.,  had  been  counael  in  the  cose  while  at  the  bar. 
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adequate  to  the  payment  of  such  annuity  to  my  said  wife,  to  be 
held  and  managed  as  a  trust  fund  for  the  payment  of  such  an- 
nuity ;  and  upon  the  decease  of  my  said  wife  to  dispose  of  the 
same  as  hereinafter  mention^. 

"  Third.  I  do  further  authorize  and  direct  my  executors,  heiein- 
aft^  named,  or  such  of  them  as  shall  take  upon  themselves  the 
execution  of  this  my  will,  as  soon  as  conveniently  may  be  after 
my  decease,  to  set  apart  and  reserve  such  other  part  of  my 
estate,  real  or  personal,  as  they  shall  deem  proper  and  sufficient 
to  produce  a  clear  annual  income  of  eight  hundred  dollars,  to  be 
held  and  managed  as  a  trust  fund,  the  income  of  which  shall  be 
applied  to  the  use  of  my.  daughter  Susan,  to  be  paid  by  my  said 
executors  into  the  hands  of  my  said  wife  in  half-yearly  payments, 
and  applied  by  her  to  the  use  last  aforesaid,  according  to  her 
oWn  discretion,  and  without  her  being  in  any  way  accountable 
for  the  9ame;  and  if  it  should  so  happen  that  my  said  wife 
should  die  before  my  said  daughter  Susan,  then  it  is  my  will 
that  the  said  Susau  shall  reside  in  the  family  of  her  brother  Isaac, 
and  that  her  income  aforesaid  be  paid  to  him  or  her  with  whom 
she  may  reside  to  be  applied  to  h^r  use ;  and  upon  her  decease 
the  said  trust  fund  shall  be  disposed  of  as  hereinafter  mentioned. 
"  Fourth.  I  do  ftirther  authorize  and  direct  my  executors,  as 
Boon  as  conveniently  may  be  after  my  decease,  to  set  apart  and 
reserve  such  other  part  of  my  estate,  real  or  personal,  or  both, 
as  they  shall  deem  propel:  and  sufficient  to  produce  a  clear  an- 
nual income  of  three  hundred  dollars,  to  be  held  and  managed 
as  a  trust  fund,  the  income  of  which  shall  be  paid  to  Anna 
Maria  Roosevelt,  the  widow  of  my  late  son  Richard  V.  Roose- 
velt, in  quarter  or  half-yearly  payments  as  she  may  prefer  dur- 
ing her  natural  life,  and  upon  her  decease  the  said  last  men- 
tioned trust  fund  shall  take  the  same  direction  as  is  hereinafter 
given  to  that  set  apart  for  the  annuity  to  my  wife  Harriet  aft»r 
her  decease. 

"  Fifth.  As  to  all  the  rest  and  residue  of  my  estate,  real  and 
personal,  whatsoever  and  wheresoever,  I  give,  devise,  and  be- 
queath the  same  in  three  equal  parts,  to  be  divided  as  follows, 
viz.  one-third  part  to  my  son  Isaac  in  fee  simple,  one-third  part 
to  the  trustees  hereinaftier  named,  for  the  use  of  my  son  James 


86  CASES  m  THE  SUPERIOE  COUET. 

Howland  t.  Union  Theological  Seminary. 


Barclay,  and  the  remaining  one-third  part  in  five  eqnal  shares, 
to  be  subdivided  to  James  Roosevelt  Bayley,  Richard  Bayley, 
Carlton  Bayley,  and  William  Bayley,  in  fee  simple,  one  share 
each,  and  the  remaining  share  to  the  said  trustees  for  the  use  of 
Maria  E.  Bayley,  children  of  my  deceased  daughter  Grace 
Bayley. 

"  Sixth.  And  I  do  hereby  authorize  and  direct  my  executors,  as 
soon  as  conveniently  may  be  after  my  decease,  after  having  set 
apart  so  much  of  my  estate  as  may  be  necessary  for  the  pay- 
ment of  the  above  mentioned  annuities  to  my  wife,  daughter, 
and  daughter-in-law,  and  the  legacies  hereinafter  mentioned, 
and  after  paying  all  my  debts  and  ftmeral  expenses,  to  make  a 
schedule  and  estimate  to  the  best  of  their  knowledge  and  ability, 
of  all  the  rest  and  residue  of  my  estate,  real  and  personal,  and 
thereupon  to  proceed  and  make  division,  partition,  and  distribu- 
tion of  the  same  to  my  said  residuary  legatees  mentioned  in 
item  fifth  of  this  will,  according  to  its  provisions  and  according 
to  the  several  rights  of  the  parties,  quantity  and  quality  relatively 
considered ;  taking,  however,  into  consideration  the  advances 
which  shall  have  been  made  in  my  lifetime  to  the  said  Isaac, 
James  Barclay,  Grace  Bayley,  and  her  children,  as  they  shall 
respectively  stand  charged  therefor  in  my  estate  book,  which 
advances  shall  be  taken,  (but  no  interest  shall  be  charged  thereon,) 
as  parts  of  my  estate,  and  shall  form  a  part  of  the  whole  share 
of  him  or  her  to  whom  or  for  whose  benefit,  or  for  the  benefit 
of  whose  parent,  such  advances  shall  have  been  made. 

"  Seventh.  Upon  the  decease  of  my  said  wife  Harriet,  I  give, 
devise,  and  bequeath  the  dwelling  house,  coach  house,  and 
grounds  in  the  city  of  New  York,  mentioned  in  the  second  item 
of  this  will ;  and  upon  the  decease  of  my  said  wife,  and  of  my 
daughter  Susan,  and  daughter-in-law  Anna  Maria  Roosevelt, 
respectively,  I  give,  devise,  and  bequeath  all  those  parts  of  my 
estate  which  shall  be  set  apart  as  above  directed  for  the  pay- 
ment of  their  i-espective  annuities  unto  the  same  persons  in  the 
same  proportions  and  shares,  and  subject  to  the  same  trusts  as 
my  residuary  estate  (so  called),  as  mentioned  and  set  forth  in 
item  fifth  of  this  will.  And  I  do  direct  a  like  division,  parti- 
tion, and  distribution  thereof  to  be  made,  if  practicable,  on  the 
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happening  of  each  Y>f  the  last  above  mentioned  events.    And  upon 
6uch  deeease  of  my  said  wife,  I  give,  devise,  and  bequeath  the 
said  house,  farm,  stock  of  cattle,  iarming  utensils,  and  appurte- 
nances, situate,  lying,  and  being  in  the  town  of  Poughkeepsie 
aforesaid,  and  in  the  second  item  in  this  will  mentioned,  unto 
my  grandson  James  Soosevelt  (son  of  Isaac),  his  heirs  and 
assigns  for  ever,  if  he  be  living  at  the  time  of  her  decease,  and 
if  not,  then  to  his  lawful  issue,  and  if  there  be  no  such  issue, 
then  to  the  same  trusts  as  my  residuary  estate  (so  called),  and  I 
do  direct  a  like  division,  partition,  and  distribution  of  the  same. 
^^  Eighth.  As  to  all  such  parts  and  portions  of  my  estate  as  shall 
on  each  and  every  of  the  divisions  required  by  this  will  fall  to 
trustees  for  the  use  of  my  said  son,  James  Barclay,  and  grand- 
daughter, Maria  K  Bayley,  respectively,  I  give,  devise  and 
bequeath  the  same  to  my  wife  Harriet,  my  aon  I^aac,  and  my 
friend  William  H.  Aspinwall,  the  survivors  and  survivor  of 
them,  as  joint  tenants,  and  not  as  tenants  in  common,  and  as 
co-trustees  in  trust  for  the  uses  and  purposes  hereinafter  men- 
tioned, and  for  no  other  purpose,  that  is  to  say,  to  receive, 
collect,  and  have  the  same  and  the  proceeds  and  all  such  part^ 
thereof  as  shall  from  time  to  time  come  to  their  possession  or 
right  of  possession,  and  to  have  the  sole  control  thereof:  and. 
First.  As  to  the  share  of  my  said  son,  Jamee  Barclay,  to  invest 
and  re-invest  in  the  public  stocks  or  in  good  bonds  and  mort- 
gages on  real  estate,  all  the  moneys  of  said  share,  and  then  apply 
80  much  of  the  interest  and  dividends  arising  therefrom,  and  of 
the  rents  of  the  real  estate,  as  they,  in  their  discretion,  may  deem 
necessary  or  advisable  to  his  use,  and  that  of  his  wife  and 
children,  if  he  shall  have  any,  for  and  during  his  natural  life, 
and  after  his  death,  after  setting  apart  sufficient  of  his  share  to 
raise  a  reasonable  and  proper  annuity  for  his  wife,  if  he  leave 
any,  to  distribute  and  convey  all  his  said  share  (including  that' 
part  set  aside  for  such  last  mentioned  annuity),  to  his  lawful 
issue,  share  and  share  alike ;  and  for  want  of  such  issue,  to 
distribute  and  convey  the  same  as  follows,  viz.  One  half  thereof 
to  his  brother  Isaac  and  his  heirs,  and  the  other  half  to  the 
children  of  my  dau^ter  Qrace  Bayley,  deceased,  and  their  heirs, 
except  the  share  of  Maria  £.  Bayley,  which  shall  be  distributed 
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and  convejed  to  trustees  as  aforesaid.  Secondly.  As  to  the 
share  of  my  estate  of  my  said  granddaughter,  Maria  E.  Baylej, 
to  invest  and  re-invest  the  same,  with  all  additions  and  accumu- 
lations, if  any,  in  the  same  manner  as  the  share  of  James 
Barclay,  as  above  directed,  and  apply  the  interest  and  income 
thereof,  and  the  rents  of  the  real  estate  to  her  use  during  her 
natural  life.  And  I  do  hereby  direct  that  so  long  as  the  said 
Maria  E.  Bayley  remain  unmarried,  that  the  said  income,  inte* 
rest,  and  rents  last  mentioned,  shall  be  paid  by  the  said  trustees 
into  the  hands  of  my  said  wife  Harriet,  to  be  applied  by  her  to 
the  use  of  the  said  Maria  E.  Bayley,  at  my  said  wife^s  entire 
discretion,  without  her  being  in  any  wise  accountable  to  the 
trustees  for  the  same ;  and  upon  the  decease  of  the  said  Maria 
E.  Bayley,  this  trust  shall  terminate,  and  all  her  said  share  of 
my  estate  shall  then  be  conveyed  and  distributed  in  fee  simple 
to  her  lawM  issue,  in  equal  shares  and  proportion,  if  there  be 
any  such  issue,  and  if  not,  then  to  her  brothers  and  their  heirs, 
in  equal  proportions.  And  it  is  my  will,  and  I  do  further  direct 
the  said  trustees,  out  of  the  share  of  the  said  Maria  E.  Bayley, 
to  pay  to  her  on  her  marriage  the  sum  of  four  thousand  dollars, 
provided,  nevertheless,  that  she  marry  with  the  consent  and 
approbation  of  my  said  wife  Harriet,  if  she  be  living. 

"  Ninth.  I  give  and  bequeath,  after  the  decease  of  my  said 
wife,  my  family  plate  to  my  sons  Isaac  and  James  Barclay,  and 
my  granddaughter,  Maria  E.  Bayley,  and  their  respective  heirs, 
in  equal  shares  and  proportions. 

*' Tenth.  I  give  and  bequeath  unto  the  treasurer,  for  the  time 
being,  of '  the  American  Bible  Society,'  formed  in  the  year  one 
thousand  eight  hundred  and  sixteen,  the  sum  of  one  thousand 
dollars,  for  the  purposes  of  said  society.  And  also,  to  the 
treasurers,  respectively,  for  the  time  being,  of  the  *  American 
Home  Missionary  Society,'  organized  in  May,  one  thousand 
eight  hundred  and  twenty ;  of  the  American  Board  of  Commis- 
sioners for  Foreign  Missions,  and  of  the  'American  Tract 
Society,'  each  the  sum  of  one  thousand  dollars,  for  the  purposes 
of  such  societies  and  board,  respectively. 

"  Eleventh.  And  if  in  any  of  the  cases  and  events  wherein  a 
division  and  distribution  of  my  estate  or  any  part  thereof,  are 
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required  to  be  made  as  aforesaid,  it  shall  so  happen  that  the 
same  shall  be  so  situated,  that  it  cannot,  in  the  opinion  of  my 
executors,  or  the  said  trustees,  as  the  case  may  be,  be  divided 
and  distributed  without  manifest  inconveniejice  or  disadvantage. 
then  I  do  hereby  authorize  the  said  executors  or  trustees,  of 
those  who  shall  take  upon  themselves  the  execution  of  this  will, 
or  the  said  trusts,  to  sell  and  dispose  of  the  estate  so  situated 
committed  to  them,  respectively,  at  public  or  private  sale,  upon 
0uch  terms  as  they  shall  deem  best  and  most  advantageous  to 
and  for  the  parties  in  interest,  and  in  due  form  to  convey  the 
same  to  the  purchaser  and  purchasers,  and  the  proceeds  arising 
from  the  sale  or  sales,  to  dispose  of  and  to  distribute  according 
to  the  direction  herein  given." 

The  testator  appointed  his  wife  Harriet,  his  son  Isaac,  his 
cousin  James  H.  Roosevelt,  his  brother-in-law  Gardiner  G.  How- 
land,  and  his  friend  John  'Aspinwall,  and  the  survivors  and 
survivor  of  them,  his  executrix  and  executors. 

This  will,  dated  September  2,  1841,  was  duly  executed  and 
attested.  The  following  codicils  were  subsequently  tittached; 
each  of  which  was  duly  executed  and  published. 

By  the  first,  dated  March  5th,  1842,  he  ordered  that  the  sum 
of  one  thousand  dollars  be  added  to  the  sum  of  five  thousand 
dollars,  so  that  the  annuity  to  be  paid  to  his  wife,  as  directed  in 
the  second  section  of  his  will,  should  be  six  thousand  dollars. 

The  second  codicil,  dated  August  16, 1842,  was  as  follows  : — 
"  Whereas,  I,  James  Roosevelt,  by  the  fifth  item  of  the  annexed 
will  and  testament,  have  directed  all  my  residuary  estate  to  be 
divided  into  three  equal  shares,  and  distributed  accordingly; 
and  whereas,  since  the  execution  and  publication  of  said  will, 
my  son  James  Barclay,  to  whom  one  of  the  said  shares  (or  to 
whose  use),  was  given,  has  departed  this  life,  leaving  no  lawful 
issue.  Now,  I  do  by  this  writing,  which  I  hereby  declare  to  be 
a  codicil  to  my  said  wiU,  to  be  taken  as  a  part  thereof,  declare 
and  direct,  and  it  is  my  will,  that  my  said  residuary  estate, 
instead  of  being  divided  into  three  shares,  and  distributed  as 
aforesaid,  that  the  same  be  divided  into  two  equal  shares,  and 
distributed  as  follows,  viz.  One  share  to  my  said  son  Isaac,  and 
the  other  share  to  the  said  children  of  my  said  deceased 
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daughter,  Grace  Bayley,  in  the  same  maimer,  and  subject  to  the 
same  restrictions  and  trusts  in  respect  to  the  said  Maria  E. 
Bayley,  in  respect  to  the  share  she  will  receive  by  this  codicil, 
as  declared  in  said  fifth  item,  in  regard  to  her.  And  I  do  here- 
by devise  and  bequeath  the  said  residuary  estate  accordingly, 
expressly  subject,  however,  to  any  and  all  codicils  to  my  said 
last  will,  bearing  date  and  published  previously  to  this  date, 
which  may  be  in  existence  at  the  time  of  my  decease.  And  it 
is  my  desire  that  this  codicil  be  annexed  to  and  made  a  part  of 
my  last  will  and  testament,  to  all  intents  and  purposes.'^ 

The  third  codicil,  dated  March  8th,  1844,  was  as  follows : — 
"  Whereas,  in  the  fifth  section  of  my  last  will  and  testament, 
bearing  date  the  second  day  of  September,  one  thousand  eight 
hundred  and  forty-one,  I  have  devised  and  bequeathed  to  James 
R.  Bayley,  one  of  the  sons  of  my  daughter  Grace,  deceased,  a 
portion  of  my  estate ;  and  whereas,  the  ^  said  James  B.  Bayley, 
once  a  minister  of  the  gospel  in  the  Protestant  church,  has 
renounced  the  fiuth  of  his  fathers,  and  is  now  a  priest  in  the 
Boman  church ;  and  as  I  deem  it  neither  just  nor  right  that  any 
part  of  the  property  which  God  has  given  me,  should  be  instru- 
mental in  building  up  a  faith  which  I  think  erroneous  and 
unholy,  I  do  therefore,  by  this  codicil,  which  I  hereby  declare  to 
be  a  part  of  my  said  last  will  and  testament,  to  all  intents  and 
purposes,  and  to  be  taken  as  such,  annul  and  make  void  the 
aforesaid  bequest  and  devise  to  the  said  James  B.  Bayley,  and 
do  give  and  bequeath  tlie  portion  so  given  hiVn  by  my  last  will 
and  testament  to  the  Union  Theological  Seminary,  in  the  city  of 
New  York,  incorporated  by  act  of  the  legislature,  passed  March 
twenty-seventh,  1839,  and  to  their  successors  and  assigns." 

The  testator  died  on  the  6th  of  February,  1847. 

The  plaintifis  stated  in  their  bill,  that  in  pursuance  of  .the 
authority  and  directions  of  the  will,  and  the  first  codicil,  they 
had  set  apart  and  reserved  so  much  of  the  personal  estate  of  the 
testator,  as  in  their  judgment  was  su£Scient  to  produce  a  clear 
income  of  six  thousand  dollars  per  annum,  which  income,  by  the 
will  and  first  codicil,  was  given  to  the  widow  of  the  testator ;  and 
that  they  had  also  set  apart  and  reserved  such  other  part  of  the 
personal  estate  as  they  deemed  proper  and  sufficient  to  produce 
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a  clear  annual  income  of  eight  hundred  dollars  for  Susan  B. 
Soosevelt,  and  another  part  to  produce  an  annual  income  of 
three  hundred  doUars  for  Anna  Maria  Boosevelt.  And  that 
they  had  paid  the  debts  of  the  testator,  and  all  the  other 
legacies. 

That  on  the  eleventh  day  of  May,  1847,  the  executors  paid  to 
each  of  the  residuary  devisees,  the  amounts  requisite  to  equalize 
the  advances  charged  in  the  estate  book  in  the  will  mentioned 
against  them,  or  their  parent,  excepting  only  that  they  retained 
in  their  hands  seven  thousand  eight  hundred  and  seventy-six 
dollars,  being  the  amount  which,  upon  the  equalization  of  those 
advances,  would  be  payable  to  the  share  of  the  estate  claimed 
by  James  Roosevelt  Bayley  and  the  Union  Theological  Semi- 
nary. That  they  had  from  time  to  time  divided  and  distributed 
between  the  residnaiy  devisees,  parte  of  the  personal  estate,  in 
cash  and  in  stock ;  and  had  paid  or  transferred  the  same  to  tha 
devisees  respectively,  excepting  that  they  had  retained  in  their 
hands  the  amounts  of  cash  or  stock  which,  upon  the  respective 
divisions  and  distributions,  were  coming,  and  would  belong  to 
the  share  of  the  estate  claimed  by  James  Boosevelt  Bayley  and 
the  Union  Theological  Seminary ;  and  that  they  had  deposited, 
with  the  consent  of  the  claimants,  the  cash  which,  upon  that 
distribution,  belonged  to  such  share,  and  dividends  subsequently 
received  on  such  stock,  in  the  New  York  Life  Insurance  and 
Trust  Company,  for  the  benefit  of  such  share,  but  in  the  names 
of  the  executors,'  or  some  of  them,  and  the  plaintiffs  annexed  a 
list  or  schedule  of  such  stocks  and  money.  Also  that  they  had 
sold  and  conveyed  the  real  estate  in  Ponghkeepsie  and  Hyde 
Park,  and  had  divided  the  proceeds,  and  deposited  the  J.  R. 
Bayley  share  in  like  manner. 

The  plaintiffs  stated  that  they  were  desirous  of  making  a  final 
settlement  of  the  estate,  so  far  as  the  same  could  be  done,  and 
of  paying  and  transferring  to  the  party  entitled  to  receive  the 
game,  the  above  several  sums  of  money  and  stock,  and  all  such 
sums  of  money  and  stock  as  might,  upon  a  further  division  and 
distribution  of  money  or  stock,  or  upon  a  further  sale  of  real 
estate,  belong  to  the  residuary  devisees  or  any  of  them.  But 
that  The  Union  Theological  Seminary  claimed  that,  under  the 
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provisioufi  of  the  will  and  codicilfi,  they  were  entitled  to  receive 
the  one  tenth  part  of  the  residuary  estate  of  the  testator,  remain- 
ing after  the  reservation  of  the  several  funds,  to  produce  the  an- 
nuities to  the  widow  and  to  Susan  B.  and  Anna  Maria  Koose- 
velt ;  and  that  upon  the  decease  of  these  annuitants  respectively, 
they,  The  Union  Theological  Seoninary,  will  be  entitled  to  the 
one  tenth  part  of  the  fiinds  now  in  the  hands  of  the  executors, 
which  had  been  reserved  and  set  apart  from  the  personal  estate 
to  produce  those  annuities. 

That  the  Eev.  James  Eoosevelt  Bayley  claims  that  he  is  en- 
titled now  to  receive  the  same  one  tenth  part  of  the  residuary 
estate  claimed  by  The  Union  Theological  Seminary,  or  some  part 
of  the  same,  alleging  that  the  third  codicil  of  the  will  refers  to  a 
part  of  the  will,  which  had  been  revoked,  and  was  at.  the  time  of 
the  execution  of  the  third  codicil  no  longer  in  existence ;  and 
that  the  third  codioU  is  therefore  inoperative.  That  Jamies 
Eoosevelt  Bayley  further  claims,  that  even  if  he  be  not  entitled 
to  the  one  tenth  part  of  the  said  residuary  estate,  or  some  portion 
thereof,  yet  that  the  principal  of  the  funds  set  aside  to  produce 
the  annuities  was  not  affected  by  the  third  codicil,  but  that  he 
is  entitled  to  the  one  tenth  part  thereof,  or  will  be  entitled 
thereto,  on  the  decease  of  the  annuitants  respectively ;  or  that, 
if  he  is  not  entitled  to  the  one  tenth  part  thereof,  then  he  is  en- 
titled to  the  one  fifteenth  part  thcireof ;  and  that  the  testator  died 
intestate,  as  to  the  one  third  part  of  these  fimds  ;  and  that  he, 
James  Eoosevelt  Bayley,  is  entitled  to  one  fifteenth  of  that  one 
third  part  as  one  of  the  next  of  kin  and  heirs  at  law  of  the 
testator. 

The  plaintiffs  prayed  for  the  direction  of  this  court  in  the  pre- 
mises, and  that  the  construction  of  the  will  and  codicils,  so  far 
as  relates  to  the  share  of  the  estate  claimed  as  before  stated,  by 
a  decree  of  this  court,  might  be  declared  and  established,  &c. 

The  Union  Theological  Seminary  put  in  an  answer,  admitting 
most  of  the  £Ehcts  set  forth  in  the  bill,  and  alleging  that  they 
were  a  corporation  duly  incorporated  by  an  act  of  the  legisla- 
ture of  the  state  of  New  York,  passed  March  twenty-seventh, 
one  thousand  eight  hundred  and  thirty-nine,  by  the  name  of 
"The  Union  Theological  Seminary  in  tiie  city  of  New  York," 
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and  by  that  name,  are  declared  by  the  act  to  be  capable  in  law 
of  taking  and  holding  by  gift,  grant,  and  devise,  or  otherwise, 
and  of  purchasing  and  holding,  and  conveying  both  in  law  and 
equity,  any  estate,  real  or  personal.  And  they  claimed  that 
they  were  entitled  to  the  devises  apd  bequests,  as  stated  in  the 
bill  of  complaint. 

The  defendant,  James  Roosevelt  Bayley,  also  put  in  an  answer, 
in  which  he  admitted  most  of  the  facts  stated  in  the  bill  of  com- 
plaint ;  and  he  insisted  that  the  third  codicil  to  the  will  was  on 
its  face  founded  on  the  erroneous  supposition  and  apprehension 
by  the  testator,  that  such  part  of  his  property  as  should  be  given 
by  him  to  this  defendant,  would  go  to  the  building  up  of  a  faith 
which  he  deemed  erroneous,  whereas  it  would  only  have  accrued 
to  the  maintenance  and  support  of  the  defendant,  who  had  been 
treated  by  him  with  marked  affection  as  a  grandchild  ;  and  for 
this  reason,  as  well  as  from  the  persecuting  and  proscriptive 
purpose  expressed  therein,  that  codicil  ought  not  to  be  extended 
by  any  implication  or  construction  beyond  the  terms  and 
expressions  thereof.  He  set  forth  his  claims  under  the  will  and 
previous  codicils,  and  as  one  of  the  heirs  and  next  of  kin  of  the 
testator,  substantially  as  they  are  set  forth  in  the  bill  of  com- 
plaint. 

The  cause  was  heard  upon  the  bill  and  answers,  having 
been  transferred  to  this  court  by  virtue  of  the  act  of  March 
24, 1849. 

John,  M.  Knox^  for  the  plaintijBb. 

Geo,  Woodj  for  the  Union  Theological  Seminary. 

L  It  clearly  appears  from  the  third  codicil  to  the  will  of  the 
testator,  that  he  intended  to  revoke  the  entire  provision  he  had 
made  for  the  defendant,  Bayley,  and  to  exclude  him  from  any 
participation  in  his  estate.  (1  Ves.  Jun.  486 ;  2  M.  and  Sel. 
13 ;  Cowper  132;  6  John.  C.  R.  243  ;  13  Ves.  186.) 

n.  It  also  clearly  appears  from  the  same  codicil,  that  the 
testator  intended  that  the  Union  Theological  Seminary  should 
receive  all  that  portion  of  his  estate  which  he  had  previously 
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given  to  the  defendant,  Bayley.    (Phillipe  on  Ind.  65 ;  1  Tenn 
E.  182.) 

III.  The  testator  fully  carried  into  effect  thif  intention  in  the 
third  codicil. 

1.  The  testator,  in  the  jifth  section  of  the  will,  gave  to  the 
defendant,  Bayley,  the  one  fifteenth  part  of  all  his  residuary 
estate,  including  the  trust  funds  set  apart  for  the  payment  of 
annuities,  and  excepting  only  the  house  and  farm  at  Pough- 
keepsie,  afterwards  specifically  devised  to  his  grandson  James 
Roosevelt. 

2.  Tlie  testator  in  the  second  codicil  did  not  revoke  the  devise 
and  bequest  contained  in  the  fifth  section,  but  gave,  in  addition 
thereto,  to  the  parties  in  the  codicil  named,  the  share  which  had 
lapsed  by  the  death  of  his  son  James  Barclay. 

3.  The  fifth  section  of  the  will,  as  referred  to  in  the  second 
codicil,  embraced  the  disposition  of  the  seventh  section  of  the 
will,  and  the  same  and  the  second  codicil  are  to  be  taken 
together  as  forming  one  instrument ;  and  the  fifth  section  so  taken 
in  connexion  with,  and  added  to,  and  enlarged  by  the  second 
codicil,  has  the  same  force  and  effect  as  if  the  bequest  in  that 
codicil  contained,  had  originally  formed  a  part  of  the  fiftJi 
section. 

4.  The  whole  will  being  confirmed  and  republished  by  the 
second  codicil,  it  speaks  and  takes  effect  as  of  the  date  of  that 
codicil.  And  the  defendant  Bayley,  by  virtue  of  the  sixth 
section  thus  added  to  and  enlarged  by  the  second  codicil,  was 
entitled,  at  the  time  of  the  making  of  the  third  codicil,  to  the 
one  tenth  part  of  the  testator's  residuary  estate,  including  the 
residuary  interest  in  the  trust  funds  which  is  given  in  the 
seventh  section  of  the  will,  giving  the  same  a  liberal  construc- 
tion in  order  to  carry  into  effect  the  intent  of  the  testator. 

5.  The  revocation,  therefore,  in  the  third  codicil,  of  the  portion 
given  and  bequeathed  to  the  defendant  Bayley,  by  the  fifth 
section  of  the  will,  may  fairly  be  construed  to  amount  to  a  revo- 
cation of  all  the  estate  and  interest  which  he  was  in  any  way 
entitled  to  under  the  will  and  the  second  codicil ;  and  that  con- 
struction will  be  adopted,  to  carry  into  effect  the  manifest  intent 
of  the  testator. 
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6.  For  the  same  reasons,  the  Union  Theological  Seminary 
became  entitled  to  that  portion  of  the  estate  of  the  testator  which 
the  defendant  Bayley  was  preyionslj  entitled  to,  under  the  will 
and  the  second  codicil. 

D.  Lord^  for  the  defendant,  James  R.  Bayley, 

I.  Tlie  language  of  the  third  codicil  is  very  express  and 
minute  in  describing  the  clause  of  the  will  containing  the  portion 
to  be  revoked.  It  is  not  only  express,  but  minutely  specific  and 
unambiguous,  and  it  applies  exclusively  to  the  gift  in  the  fifth 
item  of  the  will,  of  the  residuary  estate  in  that  item  disposed  of ; 
namely,  one  fifteenth  of  that  residue.  This  is  all  which  the 
Union  Theological  Seminary  can  claim. 

n.  The  gifts  in  the  fifth  item,  are  exclusive  of  the  Pough- 
keepsie  farm.  The  plate  in  the  New  York  house,  the  New  York 
house,  and  the  trust  funds  to  secure  the  annuities  to  his  wife, 
daughter,  and  daughter-in-law ;  all  this  property  is  withdrawn 
from  the  estate  before  the  residue  is  ascertained,  and  it  is  dis- 
posed of  in  a  clause  distinct  from  the  clause  disposing  of  the 
residue.  It  is  to  be  distributed  at  various  times,  and  is  not 
given  to  the  same  legatees  and  devisees.  The  gifts  in  items  2, 
3,  4,  7,  9,  are  plainly  excepted  from  the  residuary  estate ;  of 
these  Mr.  Bayley  is  entitled  to  one  fifteenth  under  the  items  of 
the  win,  other  than  the  fifth. 

ni.  In  like  manner,  the  second  codicil  (of  Aug*  16th,  1842,) 
only  disposes  of  the  residuary  estate^  and  not  of  the  above 
excepted  fdnds.  The  defendant  Bayley,  therefore,  is  entitled  to 
one  tenth  of  all  the  share  of  James  B.  Koosevelt,  deceased, — 
namely,  to  one  fifth  of  one  half  of  the  residuary  estate  in  item 
fifth,  given  by  the  express  terms  of  this  codicil,  which  is  not 
referred  to  by  the  codicil  of  revocation ;  and  to  one  fifth  of  one 
half  of  one  third,  or  one  thirtieth,  of  the  interests  given  by  the 
seventh,  eighth,  and  ninth  items  of  the  will  to  James  B.  Roose- 
velt ;  i.  e.  to  one  fifth  of  what  was  given  over  in  the  first  clause 
of  item  eighth,  on  his  death,  to  the  family  of  Grace,  the  testator's 
daughter ;  also  to  one  fifth  of  one  half  of  James's  share  of  the 
fiimily  plate  given  in  item  ninth  as  lapsed. 

IV.  The  codicil  of  March  8th,  1844,  cannot  be  extended  to 
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embrace  provisions  not  within  its  language,  on  any  ground  of 
mistake  or  ambiguitj.  There  is  neither  mistake  nor  ambiguity ; 
and  if  there  were  both,  they  cannot  give  effect  to  the  codicil 
beyond  its  terms ;  their  only  effect  would  be  to  defeat  it. 

Bt  the  Coubt.  Dueb,  J. — The  questions  that  we  are  required 
to  determine  in  this  suit,  arise  upon  the  last  will,  with  its 
codicils,  of  James  Eoosevelt,  deceased.  The  testator  by  his  will, 
and  by  the  second  codicil,  gave  a  portion  of  his  real  and  per- 
sonal estate,  to  his  grandson,  James  Eoosevelt  Bayley ;  and  the 
questions  are,  whetlier  by  the  third  codicil  these  provisions  for 
the  grandson  have  been  wholly  or  in  part  revoked,  and  all  the 
estate  and  interests  which  they  embrace,  given  to  the  other 
defendants,  the  Union  Theological  Seminary.  It  is  insisted,  on 
the  part  of  the  grandson,  that  there  is  no  effectual  revocation, 
or  if  effectual,  that  it  is  only  partial ;  while,  on  behalf  of  the 
Seminary,  it  is  contended  that  the  revocation  is  effectual  and 
entire,  and  the  gift  to  them  co-extensive  with  that  which  is 
revoked.  The  executors  have  very  properly  asked  the  decision 
of  the  court  upon  these  questions,  which  have  been  ftilly  and 
ably  argued  by  the  counsel  of  the  respective  defendants,  the 
real  parties  in  interest.  In  order  that  our  views  in  relation  to 
them  may  be  clearly  and  Ailly  understood,  an  examination 
somewhat  minute  and  critical  of  various  provisions  in  the  will 
and  codicils,  is  deemed  to  be  necessary. 

By  the  second  article,  or  clause  in  the  will,  the  testator  gives, 
devises,  and  bequeaths  to  his  wife,  his  dwelling  house,  coach 
house,  and  grounds  in  the  city  of  New  York,  and  his  house, 
farm,  &c.,  in  the  town  of  Poughkeepsie,  in  the  county  of 
Dutchess,  during  her  life,  and  also  an  annuity  or  yearly  sum  of 
$5000  in  lieu,  and  bar  of  her  dower,  and  of  all  claims  upon  his 
estate,  and  he  directs  his  executors  to  set  apart  and  reserve  so 
much  of  his  estate,  real  and  personal,  or  both,  as  in  their 
discretion,  and  with  the  consent  of  his  wife,  they  may  deem 
sufficient  to  produce  a  clear  income  adequate  to  the  payment  of 
the  annuity,  to  be  held  and  managed  by  them  as  a  trust  ftmd 
for  that  purpose,  adding  these  words :  "  and  upon  the  decease 
of  my  said  wife,  to  dispose  of  the  same  as  hereinafter  mentioned.'' 
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Words  which  are  of  some  significance,  as  evincing  his  intention 
to  make  a  special  disposition  of  the  trust  fund,  from  which  the 
annuity  was  to  arise.  In  the  third  clause,  the  testator  gives 
similar  directions  to  his  executors,  as  to  the  setting  apart  and 
reserving  from  his  real  and  personal  estate,  an  adequate  trust 
fund  for  the  security  and  payment  of  an  annuity  of  $800,  to 
his  daughter  Susan ;  and  in  the  fourth,  similar  directions  for 
the  security  and  payment  of  an  annuity  of  $300  to  the  widow 
of  his  deceased  son  Kichard ;  and  each  of  the  clauses  contains  a 
reference  to  the  future  disposition  of  the  trust  fund  which  it 
directs  to  be  raised.  All  these  clauses  were  proper  to  be  men- 
tioned, from  their  connexion  with  other  parts  of  the  will,  but  no 
question  has  been  raised  as  to  the  construction  of  either  of  them. 

We  now  come  to  the  fifth  article  or  clause  of  the  will,  upon 
the  proper  construction  of  which,  the  determination  of  the  pre- 
sent controversy  in  a  measure,  depends.  It  is  in  these  words : 
"  As  to  all  the  rest  and  residue  of  my  estate,  real  and  personal, 
whatsoever  and  wheresoever,  I  give,  devise,  and  bequeath  the 
same  in  three  equal  parts,  to  be  divided  as  follows :  one  third 
part  to  my  son  Isaac,  in  fee  simple ;  one  third  part  to  the 
trustees,  hereinafter  named,  for  the  use  of  my  son  James 
Barclay ;  and  the  remaining  one  third  part,  in  five  equal  shares, 
to  be  subdivided  to  James  Roosevelt  Bayley,  Richard  Bayley, 
Carlton  Eayley,  and  William  Bayley,  in  fee  simple,  one  share 
each,  and  the  remaining  share  to  the  said  trustees,  for  the  use 
of  Maria  E.  Bayley,  children  of  my  deceased  daughter  Grace 
Bayley."  It  is  not  denied  that  if  this  clause  is  to  be  separately 
construed,  the  words  are  sufficient  to  carry  to  the  devisees  and 
legatees,  every  estate  and  interest,  present  or  ftiture,  vested  or 
contingent,  not  disposed  of  expressly  or  by  implication,  in  other 
parts  of  the  will,  and  consequently,  that  they  are  sufficient  to 
carry  the  reversion  in  fee  upon  the  real  estate  devised  to  the 
widow,  and  the  reversionary  interest  in  the  trust  funds  set  apart 
for  the  payment  of  the  annuities ;  but  it  is  contended  that  this 
interpretation  is  modified,  and  greatly  restricted  by  subsequent 
provisions  in  the  will,  so  that  the  words  "  rest  and  residue  of  my 
estate,"  as  here  used,  must  be  construed  to  mean  only  that  por- 
tion of  his  estate  which  the  testator  believed  would  remain  as  a 
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subject  for  immediate  distribution,  independent  of  the  reversion 
in  fee  of  the  real  estate,  and  after  the  setting  apart  of  the  trust 
funds  and  the  payment  of  debts  and  legacies ;  and  upon  full 
consideration,  it  is  this  limited  interpretation  that  we  feel  con- 
strained to  adopt.  We  are  persuaded  that  the  words  ^^  rest  and 
residue  of  my  estate,"  are  used  in  this  clause  exactly  in  the 
same  restricted  sense  which  they  manifestly  bear  in  that  which 
immediately  follows. 

In  the  sixth  clause,  the  testator  directs  his  executors,  within  a 
convenient  time  after  his  decease,  after  having  set  apart  so  much 
of  his  estate  as  might  be  necessary  for  the  payment  of  the 
aforesaid  annuities,  and  of  the  legacies  thereafter  to  be  men- 
tioned, and  the  payment  of  his  debts  and  ftmeral  expenses,  to 
make  a  schedule  and  estimate  of  all  the  "rest  and  residue  of  his 
estate,  real  and  personal,*'  and  to  proceed  to  make  a  division 
and  distribution  thereof,  to  his  before  named  residuary  legatees, 
taking  into  consideration  the  advances  made  to  them  respectively. 
The  provisions  of  this  clause  are  somewhat  more  minute  and 
special  than  we  have  stated,  but  we  have  given  their  substance 
and  meaning.  It  is  plain  that  the  "rest  and  residue"  of  the 
estate,  of  which  the  division  and  distribution  are  here  directed, 
is  just  as  certainly  exclusive  of  the  capital  of  the  trust  funds,  as 
of  the  moneys  to  be  applied  to  the  payment  of  debts  and  lega- 
cies, since  it  is  only  after  the  separation  of  that  capital  from  the 
bulk  of  the  estate,  that  the  division  is  to  be  made ;  and  we  add, 
that  it  seems  to  us  nearly  as  evident,  that  this  and  the  preceding 
clause,  relate  to  the  same  subject,  and  are  connected  with  and 
dependent  upon  each  other,  the  object  of  that  we  are  now  con- 
sidering, being  to  carry  out  in  its  necessary  details,  the  general 
devise  contained  in  the  former.  The  -fifth  clause  declares  the 
persons  to  whom  the  residuary  estate  shall  pass,  and  the  shares 
into  which  it  shall  be  divided ;  the  sixth  describes  and  defines 
that  estate,  and  directs  the  time  and  mode  of  its  distribution. 
The  first  teUs  us  who  shall  take  and  in  what  proportions ;  the 
second,  what  and  when,  and  how  they  shall  take.  The  imme- 
diate sequence  of  the  clauses,  the  necessity  of  the  second  to  the 
completion  of  the  devise  contained  in  the  first,  and  the  terms  in 
whidi  both  are  expressed,  suggest  this  as  the  true  and  natural 
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construction ;  and  had  we  any  doubts  that,  in  adopting  it,  we 
fi>llow  the  mind"  of  the  testator,  they  would  be  removed  by 
the  provisions  in  the  seventh  clause  or  section,  to  which  we 
shall  next  advert. 

In  this  seventh  section  the  testator  gives,  devises,  and 
bequeaths  the  dwelling-house,  &c.,  in  this  city,  upon  the  decease 
of  his  wife ;  and  upon  her  decease,  and  that  of  the  other  annui- 
tants respectively,  all  those  parts  of  his  estate  which  he  had 
directed  to  be  set  apart  for  the  payment  of  their  respective 
annuities,  in  these  words' — ^'  unto  the  same  persons  and  in  the 
same  proportions  and  shares,  and  subject  to  the  same  trusts  as 
my  residuary  estate,  so  called,  as  mentioned  and  set  forth  in 
item  fifth  of  tliis  will,  and  I  do  direct  a  like  division,  partition, 
and  distribution  thereof  to  be  made,  if  practicable,  on  the 
happening  of  each  of  the  last  above  mentioned  events."  Tliese 
provisions  at  once  suggest  a  question  as  to  the  object  or  purpose 
of  their  insertion.  It  was  proper  that  the  testator  should  direct 
a  division  of  the  property  which  they  embrace,  upon  the  death 
of  his  wife,  and  the  other  annuitants,  but  why  it  should  have 
occurred  to  his  mind  to  make  that  property  the  subject  of  a  new 
and  separate  devise,  if  it  were  in  fact  already  devised,  it  is  not 
easy  to  imderstand.  If  he  meant  that  the  words  ^'  rest  and 
residue  of  my  estate,"  in  the  fifth  item  of  his  will,  should  be 
understood  in  their  largest  sense,  as  comprehending  every  future 
as  well  as  present  interest,  he  knew  that  such  a  devise  was 
absolutely  useless  ;  he  knew  that  it  expressed  no  more  than  he 
had  already  said,  and  that  omitting  it  wholly,  the  meaning  and 
operation  of  his  will  would  remain  unaltered ;  it  is,  therefore, 
unreasonable  to  suppose,  that  had  such  been  his  meaning  and 
understanding,  the  provisions  in  this  seventh  section,  if  we 
except  the  direction  to  his  executors  to  divide  the  property, 
would  ever  have  been  made  a  part  of  his  will.  No  rule  of 
interpretation  is  more  plainly  founded  in  reason  and  good  sense, 
than  that  which  forbids  us,  in  construing  a  will  or  any  other 
instrument,  to  regard  any  proposition,  sentence,  or  even  word, 
as  insignificant  or  superfluous,  to  which  a  distinct  and  consistent 
meaning  can  be  attached;  and  the  rational  conclusion,  therefore, 
is,  that  the  proyisions  now  in  question  were  inserted  in  the 
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belief  that  their  insertion  was  necessary  to  give  a  valid  title  to 
the  residuary  legatees  to  the  property  which  they  embrace,  and 
if  BO,  they  are  a  certain  proof  that  the  testator  had  not  intended 
to  give  the  same  title  by  any  previous  devise ;  they  are  in  effect 
a  declaration  that  the  words  "  rest  and  residue  of  my  estate," 
in  the  fifth  item  of  his  will,  were  used  by  him,  and  were 
meant  to  be  understood,  in  the  .restricted  sense  that  we  have 
adopted. 

It  may,  however,  be  said  that  although  these  provisions  were 
not  in  fact  necessary,  nor  believed  to  be  so  by  the  testator,  he 
may  yet  have  directed  their  insertion,  ex  ahundanti  cavtda^ 
the  fear  that  otherwise  his  intention  might  possibly  be  mistaken ; 
but  to  such  a  conjecture,  for  in  reality  it  is  nothing  more,  we 
cannot  listen.  The  section  contains  not  a  single  word  to  war- 
rant even  a  suspicion,  that  such  was  the  object  of  the  testator ; 
and  had  it  been,  we  think  it  would  have  been  rendered  evident 
by  a  difference  in  the  form  of  expression ;  he  would  not  have 
said,  "  I  give,  devise,  and  bequeath,"  &c.,  terms  strictly  appro- 
priate to  a  new  and  independent  devise,  without  iijtimating  that 
they  were,  in  truth,  only  an  explanatory  repetition  of  a  prior 
gift.  He  would  not  have  said,  "  I  give,  devise,"  &c.,  "  to  the 
same  person,  and  in  the  same  proportions,  &c.,  as  my  residuary 
estate,"  thus  plainly  marking  the  distinction,  in  his  mind,  be- 
tween that  estate  and  the  property  here  given.  It  would  be 
absurd  to  say,  that  the  same  disposition  shall  be  made  of 
two  subjects  that  in  reality  are  not  distinct.  It  would  be 
absurd  to  say  so,  if  one  of  the  subjects  between  which  this  false 
distinction  is  made,  was  known,  and  was  intended  to  include  the 
other.  It  is  true,  that  the  testator  adds  to  the  words  "  my  resi- 
duary estate"  the  words  "  so  called,"  but  the  addition,  far  from 
weakening,  strengthens  and  completes  the  argument ;  for  with 
this  addition  the  entire  sentence  is  equivalent  to  saying,  "  I  give, 
devise,  &c.,  to  the  same  persons,  &c.,  as  that,  which  in  the  pre- 
ceding clauses  of  this  will,  I  have  called  my  residuary  estate ;" 
it  being  evident  that  the  words  "  so  called"  can  only  mean  so 
called  in  the  will  itself,  not  by  other  persons,  or  in  any  other  in- 
strument. Even  should  it  be  thought  that  the  expressions  "  so 
called"  imply  an  admission  that  the  terms  ^^  rest  and  residue  of 
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mj  estate,"  in  the  fifth  item  of  the  will,  had  been  improperly- 
applied  to  only  a  portion  of  that  estate,  they  are  equally  an 
admission  that  it  was,  in  this  improper  and  limited  sense,  that 
the  terms  had  been  in  fact  employed,  and  were  meant  to  be 
miderstood. 

Again,  the  testator,  after  devising  the  reversionary  estate  and 
interest  to  which  this  section  relates  to  the  same  persons  as  his 
residuary  estate,  directs  his  executors  to  make  a  like  division, 
partition,  and  distribution  thereof.  Like  what?  Evidently  a 
like  division  of  the  one  as  of  the  other ;  a  like  division  of  the 
property  here  given,  as  of  the  residuary  estate  before  devised ; 
thus  plainly  treating  the  residuary  estate  which  he  had  devised, 
and  that  which  he  had  ordered  to  be  divided,  as  identical. 

The  seventh  section  in  the  will  contains  other  provisions  which, 
as  having  a  bearing  upon  the  argument,  it  will  now  be  proper  to 
notice.  So  far  the  testator  has  made  no  specific  disposition  of 
the  reversion  in  fee,  upon  the  decease  of  his  wife,  of  the  house 
and  farm  in  Dutchess  County,  which  he  had  devised  to  her  dur- 
ing her  life.  He  makes  that  disposition  by  devising  the  rever- 
sion ^^  unto  his  grandson  James  Eoosevelt,  his  heirs  and  assigns 
for  ever,  if  he  be  living  at  the  time  of  her  decease,  and  if  not,  to 
his  lawful  issue."  It  is  plain  that  each  of  the  alternative  re- 
mainders, here  given,  is  contingent.  Neither  is  to  take  effect 
unless  the  grandson,  or  in  case  of  his  death,  his  issue,  shall  be 
living  at  the  time  of  the  death  of  the  widow.  Another  contin- 
gency, therefore,  that  of  the  death  of  the  grandson  without  issue, 
in  the  lifetime  of  the  widow,  it  would  seem,  remains  to  be  pro- 
vided for ;  that  provision,  however,  has  already  been  made,  if 
the  expressions  "  rest  and  residue  of  my  estate,"  in  the  fitlh  item 
of  the  will,  are  to  be  understood  in  the  comprehensive  sense 
which,  when  the  intent  of  the  testator  is  not  otherwise  mani- 
fested, the  law  attributes  to  them.  An  imrestricted  residuary 
devise,  it  is  established  by  numerous  decisions,  carries  every 
estate  and  interest,  however  contingent  or  remote,  that  would 
otherwise  descend  to  the  heirs  of  the  testator.    {Cook  v.  Gerardj 

1  Lev.  212 ;    Wheeler  v.  Waldran,  3  P.  Will  322 ;  Doe  v.  Clarky 

2  New  Kep.  343.) 

Had  the  testator  intended  that  upon  the  happening  of  the 


102  CASES  m  THE  SUPERIOR  COURT. 

Howland  ▼.  Union  Theological  Seminary. 

contingency  that  has  been  stated,  the  death  of  his  grandson, 
James  Roosevelt,  without  issue,  the  reversion  in  fee  of  the 
Datchess  County  estate  should  become  vested  in  his  residuary 
devisees,  by  force  of  the  devise  in  the  fifth  clause  of  his  will, 
no  addition  was  necessary  to  be  made  to  the  words  in  the  seventh, 
that  have  already  been  quoted.  He  has  shown,  however,  that 
Buch  was  not  his  intent,  by  adding  the  words  ^^  and  if  there  be 
no  such  issue,  then  to  the  same  trusts  as  my  residuary  estate,'' 
making  again  a  distinction  between  his  residuary  estate  and  the 
reversion  here  given,  and  rendering  it  evident  that  in  his  judg- 
ment this  reversion,  unless  specifically  devised,  would  have  de- 
scended to  his  heirs  at  law. 

It  is  admitted  in  the  points  on  behalf  of  The  Union  Theolo- 
gical Seminary,  that  the  house  and  form  in  Dutchess  County  are 
excepted  from  the  devise  of  the  residuary  estate  in  the  fifth 
clause  of  the  will ;  and  we  can  only  understand  the  admission  as 
meaning,  that  the  ultimate  reversion  in  fee  is  so  excepted,  since 
there  is  no  other  estate  or  interest,  that  the  words  of  the  devise 
could  possibly  be  construed  to  embrace,  the  immediate  estate  for 
life  being  given  to  the  widow,  and  the  first  remainder  in  fee  to 
the  grandson,  James  Eoosevelt,  and  his  issue.  It  is,  however,  a 
necessary  consequence  of  this  admission ;  that  the  words  of  the 
residuary  devise  must  be  understood  in  a  more  limited  sense 
than  the  law  generally  assigns  to  them,  and  we  apprehend  that 
there  is  no  limitation  to  which  the  terms  of  the  will  and  the  in- 
tent of  the  testator,  as  collected  from  his  language,  can  possibly 
direct  us,  except  that  which  our  examination  of  the  provisions 
of  the  will  has  constrained  us  to  adopt. 

To  the  observations  that  we  have  made,  it  remains  only  to 
add,  that  we  cannot  doubt  that  when  the  testator,  in  the  second, 
third,  and  fourth  clauses  of  his  will,  declares  that  the  trustees,  on 
the  death  of  each  annuitant,  shall  dispose  of  the  trust  funds  as 
hereinaft;er  mentioned,  he  refers  to  the  special  provisions  in  the 
seventh  clause,  and  not  to  the  general  devise  in  the  fifth,  which 
contains  no  mention  of  the  trust  ftmds,  and  requires  no  act  of  the 
trustees  to  render  it  effectual.  This  general  devise  was  evidently 
meant  to  take  effect  as  an  entirety,  immediately  upon  the  death 
of  the  testator,  and  could  not  therefore  have  been  meant  to  in- 
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elude  a  farther  disposition  to  be  made  \>j  the  trustees  upon  the 
decease  of  the  respective  annuitants. 

There  are  no  other  parts  of  the  will  to  which,  for  the  purposes 
of  this  decision,  it  is  necessary  at  present  to  refer,  and  our  con- 
clusions are,  that  the  devise  to  the  defendant,  James  Roosevelt 
Bayley,  in  the  fifth  section,  is  a  specific  devise  of  one  fifteenth 
of  the  residuary  estate,  as  defined  and  directed  to  be  distributed 
in  the  sixth,  and  consequently  is  exclusive  of  the  future  estates 
and  interests  which  are  devised  to  him  in  the  seventh,  or  to 
which  he  is  or  may  become  entitled  under  any  other  provision 
or  disposition  in  the  wiU.    We  pass  now  to  the  codicils. 

By  the  first  codicil,  the  testator  adds  $1,000  to  the  annuity 
to  his  wife,  making  the  whole  annuity  $6,000,  instead  of  $5,000, 
which  sum  he  orders  to  be  paid  to  her  annually,  as  directed  in 
the  second  section  of  his  will.  The  effect  of  these  last  words  is 
to  make  those  provisions  in  the  second  section,  which  enjoin  the 
executors  to  set  apart  a  sufficient  portion  of  the  real  and  per- 
sonal estate  as  a  trost  fund  for  the  payment  of  the  annuity,  ap- 
plicable to  the  annuity  as  increased  by  the  codicil,  and  conse- 
quently, have  rendered  it  the  duty  of  the  executors,  to  enlarge  in 
proportion,  the  capital  of  the  trust  fund ;  a  duty  which  the  bill 
alleges  they  have  performed,  by  setting  apart  so  much  of  the 
personal  estate,  as  in  their  judgment,  is  sufficient  to  produce  a 
clear  annual  income  of  $6,000.  It  is  obvious  that  the  additional 
capital  thus  required  must  have  been  withdrawn  from  the  resi- 
duary estate  to  which  the  fifth  and  sixth  sections  of  the  will 
refer,  and  consequently,  that  the  share  in  that  estate  of  each  re- 
siduary legatee  has  been  proportionably  diminished.  The  testa- 
tor, in  this  codicil,  makes  no  disposition  to  take  effect  upon  the 
decease  of  his  wife,  of  the  additional  capital  thus  withdrawn, 
nor  was  such  disposition  necessary.  The  execution  of  the  codicil 
was  a  republication  of  the  will,  and  the  effect  of  this  republica- 
tion was,  to  enlarge  the  operation  of  the  general  words  in  the 
seventh  section,  which  must  now  be  construed  to  embrace  the 
entire  capital  of  the  trust  fund,  the  income  of  which  is  to  be  ap- 
plied to  the  payment  of  the  widow's  annuity  during  her  life ; 
hence  the  residuary  interest  in  the  addition  which  the  first  codi- 
cil has  made  to  this  capital,  has  passed  to  the  residuary  legatees, 
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included  in  the  devise  and  bequest  in  the  seventh  section,  and 
not  as  a  part  of  the  residuary  estate^  to  which  the  preceding  sec- 
tions alone  refer. 

In  the  interval  between  the  first  and  second  codicils,  one  of 
the  sons  of  the  testator,  James  Barclay  Roosevelt,  died  without 
issue,  and  his  death  was  the  occasion  of  the  second  codicil ;  and 
that  the  observations  which  this  codicil  suggests  and  requires, 
may  be  properly  understood,  its  terms  must  be  literally  recited. 
They  are  as  follows :  "  Whereas  I,  James  Roosevelt,  by  the 
fifth  item  of  the  annexed  will  and  testament,  have  directed  all 
my  residuary  estate  to  be  divided  into  three  equal  shares,  and 
distributed  accordingly ;  and  whereas  since  the  execution  and 
publication  of  said  will,  my  son,  James  Barclay,  to  whom  one 
of  the  said  shares  (or  to  whose  use)  was  given,  has  departed  this 
life,  leaving  no  lawful  issue.  Now,  I  do,  by  this  writing,  which 
I  hereby  declare  to  be  a  codicil  to  my  said  wiU,  to  be  taken  as  a 
part  thereof,  declare  and  direct,  and  it  is  my  will  that  my  said 
residuary  estate,  instead  of  being  divided  into  three  shares  and 
dist/ributed  as  aforesaid,  that  the  same  be  divided  into  two  equal 
shares  and  distributed  as  follows,  viz.  One  share  to  my  son 
Isaac,  and  the  otlier  share  to  the  said  children  of  my  said 
deceased  daughter,  Grace  Bayley,  in  the  same  manner,  and 
subject  to  the  same  restrictions  and  trusts,  in  respect  to  the  said 
Maria  E.  Bayley,  in  respect  to  the  share  she  will  receive  by  this 
codicil,  as  declared  in  said  fifth  item,  in  regard  to  her.  And  I 
do  hereby  devise  and  bequeath  the  said  residuary  estate  accord- 
ingly, expressly  subject,  however,  to  any  and  all  codicils  to  my 
said  last  will,  bearing  date  and  published  previously  to  this 
date,  which  may  be  in  existence  at  the  time  of  my  decease.'* 
"Were  we  at  liberty  to  indulge  in  speculation,  we  should  say  that 
it  is  not  improbable  that  the,  intention  of  the  testator,  in  this 
codicil,  was  to  divide  equally  between  his  son  Isaac  and  the 
children  of  his  deceased  daughter,  the  whole  share,  estate,  and 
interest,  future  or  contingent,  as  well  as  immediate  and  vested, 
to  which  James  Barclay,  had  he  survived  his  father,  would  have 
been  entitled  under  any  of  the  provisions  of  the  will ;  but  if 
such  were  really  his  intention,  we  are  forced  to  say  he  has  failed 
to  execute  it,  ^'  Q^od  volmt  non  diasit^    The  disposition  which 
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he  actually  makes  is  confined  by  terms  which  are  not  suscep- 
tible of  any  other  construction,  to  that  residuary  estate,  which, 
by  the  fifth  item  in  his  will,  he  had  directed  to  be  divided  into 
three  equal  shares ;  and  that  estate,  we  have  already  decided  is 
the  same  that  in  the  sixth  section  of  his  will  he  directs  to  be 
distributed  within  a  convenient  time  after  his  decease,  and  it  is 
impossible  for  us  to  give  to  the  words  of  the  codicil  a  larger 
construction  than  they  certainly  bear  in  the  will  itself.  The 
eiLpectant  fee  in  the  real  estate  devised  to  the  wife  for  her  life, 
and  the  reversionary  interest  in  the  trust  funds,  created  for  the 
payment  of  the  annuities,  are  not  considered  by  the  testator  in 
his  will  as  parts  of  his  residuary  estate,  and  we  have  no  right  to 
say  that  he  meant  to  comprehend  them  as  such,  in  a  codicil 
which  refers  expressly  and  exclusively  to  the  residuary  estate, 
as  described  in  the  will.  It  is  true,  that  in  construing  a  will, 
we  are  bound  to  effectuate  the  real  intentions  of  the  testator ; 
but  in  all  cases,  his  intention  must  be  collected  from  the  words 
that  he  employs ;  and  we  cannot  set  aside  the  meaning  which 
ihey  plainly  express,  in  order  to  substitute  an  interpretation 
which,  however  probable  the  reasoning  upon  which  it  rests,  is 
in  truth,  merely  conjectural.  It  is  a  necessary  consequence  of 
the  limited  construction  that  we  are  constrained  to  give  to  this 
second  codicil,  that  the  devises  and  bequests  to  James  Barclay 
Boosevelt,  or  more  properly  to  the  executors  as  his  trustees, 
contained  in  the  Yth  and  9th  clauses  of  the  will,  have  become 
lapsed  by  his  death,  and  consequently,  that  every  estate  and 
interest  which  they  embrace,  has  passed  to  the  heirs  at  law,  or 
next  of  kin  of  the  testator.  To  this  extent,  the  testator  has  died 
intestate,  and  no  claim  to  any  share  in  this  portion  of  his 
property  can  be  set  up  under  his  will  and  codicils,  either  by 
the  defendant  James  R.  Bayley,  or  by  the  Union  Theological ' 
Seminary. 

Upon  the  other  question  that  was  raised  upon  the  argument 
as  to  the  construction  of  the  second  codicil,  we  entirely  agree 
with  the  counsel  for  the  Seminary,  that  the  codicil  operates,  not 
as  a  revocation,  but  as  an  enlargement  of  the  devise  and  bequest 
contained  in  the  fifth  section  of  the  will.  The  testator  takes 
from  his  residuary  legatees  no  portion  of  that  which  he  had 
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before  given,  but,  in  consequence  of  the  death  of  one  of  them, 
augments  his  bounty  to  the  survivors.  Had  he  said  that  the 
share  in  the  residuary  estate  of  his  son  James  Barclay,  should, 
in  consequence  of  his  death,  be  equally  divided  between  his  son 
Isaac  and  the  children  of  his  deceased  daughter,  there  would 
have  been  no  room  or  pretext  for  the  assertion  that  the  fifth 
section  of  the  will  was  wholly  or  partially  revoked ;  but  such 
is  exactly  the  effect  of  the  devise  in  the  codicil  as  it  stands,  and 
we  cannot  regard  a  distinction  which,  as  it  neither  affects  the 
intention  of  the  testator,  nor  the  operation  of  the  codicil,  is 
evidently  and  purely  verbal.  We  therefore  hold  that,  had  no 
other  codicil  been  added,  James  R.  Bayley  would  now  be 
entitled,  under  the  fifth  section  of  the  will,  to  one  fifteenth  of 
the  residuary  estate,  as  defined  in  the  sixth,  deducting  there- 
fi"om  the  capital  withdrawn  by  the  first  codicil ;  and  under  the 
second  codicil  would  be  entitled  to  one  tenth  of  another  third, 
that  is,  to  an  additional  one  thirtieth  of  the  whole. 

We  have  now  reached  the  third,  last,  and  most  important 
codicil,  the  origin  and  main  subject  of  the  present  controversy ; 
but  the  construction  of  which,  it  will  be  seen,  has  been,  in  a 
great  measure,  determined  by  the  observations  that  we  have 
already  made.  It  contains,  by  way  of  recital,  a  declaration  of 
the  motives  by  which  the  testator  was  governed  in  making  it  a 
part  of  his  will ;  but  omitting  this  declaration,  we  shall  state  in 
the  first  instance,  our  construction  of  the  actual  devise,  and  then 
inquire  whether  this  construction  ought  to  be,  or  can  be,  affected 
by  the  insertion  of  the  introductory  clause  we  had  omitted. 
Omitting  this  clause,  the  codicil  reads  as  follows :  "  Whereas,  in 
the  fifth  section  of  my  last  will  and  testament,  bearing  date  the 
2d  day  of  September,  1841, 1  have  devised  and  bequeathed  to 
James  K.  Bayley,  one  of  the  sons  of  my  daughter  Grace, 
deceased,  a  portion  of  my  estate,  I  do  therefore,  by  this  codicil, 
which  I  do  hereby  declare  to  be  a  part  of  my  last  will  and 
testament,  to  all  intents  and  purposes,  and  to  be  taken  as  such, 
annul  and  make  void  the  aforesaid  devise  and  bequest,  and  do 
devise  and  bequeath  the  portion  so  given  him  by  my  last  will 
and  testament,  to  the  Union  Theological  Seminary  in  the  city  of 
New  York."    It  is  certain  that  no  ambiguity  is  here  to  be 
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detected,  nor  any  question  to  be  stated,  that  we  have  not  in 
effect  decided.  The  testator  takes  from  his  grandson  that  por- 
tion of  his  estate  which  he  had  given  him  by.  the  fifth  section  of 
his  will,  and  nothing  else  or  more ;  he  leaves  untouched  the 
reversionary  estate  and  interest,  which,  as  constituting  no  part 
of  his  residuaj'y  estate,  he  had  made  the  subject  of  a  separate 
devise  in  the  seventh  section ;  and  he  leaves  equally  untouched, 
the  addition  which  he  had  made  to  his  grandson's  share  in  the 
residuary  estate  by  this  second  codicil.  The  words  "  the  qfore- 
scAd  devise  and  bequest,"  can  only  refer  to  the  devise  and 
l>eque8t  in  the  fifth  section  of  the  will,  for  no  other  had  been 
mentioned ;  and  the  words,  "  the  portion  %o  given  Aim,"  can 
only  mean  the  portion  given  him  by  that  devise ;  for  not  only 
has  the  word  "  so  "  this  relative  force,  but  it  is  plain  that  no 
more  was  mea/nt  to  be  given  to  the  Seminary  than  is  taken 
from  the  grandson.  If  tiie  revocation  is  limited,  so  must  be 
the  gift. 

We  have  already  said,  that  had  the  second  codicil  been  the 
last  addition  to  the  will,  James  R.  Bayley  would  now  be  entitled, 
under  the  fifth  section,  which  the  second  codicil  does  not  revoke, 
to  one  fifteenth  of  the  residuary  estate,  as  defined  in  the  sixth  ; 
deducting  the  capital  withdrawn  by  the  first  codicil.  This,  then, 
and  this  only,  is  the  portion  of  the  estate  that  the  testator  here 
takes  from  him ;  and  that  such  is  the  true  and  necessary  con- 
struction, appears  to  us  so  exceedingly  clear,  that  we  cannot 
believe  that  it  would  ever  have  been  denied  or  doubted,  had  the 
third  codicil  contained  no  more  than  we  have  already  read.  The 
insertion  of  the  clause  which  we  have  omitted,  is  probably  the 
sole  cause  of  the  present  litigation. 

It  has  been  urged,  however,  that  without  adverting  to  the 
introductory  clause,  the  manifest  intent  of  the  testator  requires 
that  the  words,  "  fifth  section  of  my  will,"  should  receive  a  wider 
and  more  liberal  interpretation  than  we  have  given.  But  if  we 
omit  the  clause  in  question,  we  can  find  no  words  from  which 
this  supposed  intent  can  be  collected.  We  have  shown  that  they 
are  not  to  be  found  in  the  will,  or  in  the  first  or  second  codicil ; 
and  if  not  there,  they  are  certainly  not  to  be  found  in  the  present 
codicil,  as  we  have  read  it.    It  is  undoubtedly  true,  that  the 
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second  codicil  was  a  republication  of  the  original  will ;  but  we 
are  unable  to  perceive  how  the  argument  that  we  reject  is  helped 
by  this  admission,  since  it  by  no  means  follows  that  by  such 
republication,  the  specific  devise  and  bequest  in  the  fifth  section 
of  the  will,  were  in  any  respect  altered  or  enlarged.  It  has  been 
most  justly  said,  that  the  republication  of  a  will  never  alters  the 
sense  of  its  original  words,  but  can  only  extend  the  operation  of 
such  as  are  general.  {Barnes  v.  Ormoe^  1  Ves.  Jun.  492.) 
Thus  a  general  residuary  devise,  when  the  will  is  republished, 
has  been  construed  to  embrace  after  purchased  lands,  but  it  has 
never  been  supposed  that  a  mere  republication  can  alter  the  pro- 
portionate shares  of  the  residuary  devisees.  We  believe,  it  may 
be  laid  down  as  a  rule  from  which  there  is  no  exception,  that  a 
specific  devise  or  bequest — specific  either  as  to  the  amount,  the 
property,  or  the  share  that  is  given — can  never  be  enlarged  by 
the  republication,  without  change,.of  the  will  in  which  it  is  cou 
tained.  K  the  testator,  in  the  present  case,  had  bequeathed  to 
James  E.  Bayley,  in  the  fifth  section  of  his  will,  a  definite  sum 
of  money,  say  $1000,  and  in  the  second  codicil  had  made  a 
similar  bequest  of  an  additional  and  equal  sum,  it  would  never 
have  been  contended  that,  as  a  consequence  of  the  republication 
of  the  will,  the  original  bequest  should  be  construed  to  embrace 
the  whole  sum  of  $2,000,  so  that  by  the  revocation  of  the  section 
in  the  will  the  codicil  would  also  be  revoked,  or  that  the  gift  to 
another  of  the  sum  given  by  the  will,  would  carry  with  it  the 
sum  given  by  the  codicil.  It  seems  to  us  quite  as  unreasonable 
to  say  that  the  revocation  of  a  specific  devise  and  bequest,  in  a 
will,  of  one  fifl^eenth  of  a  residuary  estate,  referring  expressly  to 
the  clause  of  the  will  in  which  it  is  contained,  can  be  held  to 
imply  a  revocation  of  a  devise  and  bequest,  in  a  codicil,  of  an 
additional  one  thirtieth  in  the  same  estate,  upon  the  sole  gi'ound 
that  the  codicil  republished  the  will. 

It  remains  next  to  inquire  whether  the  limited,  but  inevitable 
construction  of  the  third  codicil  that  we  have  adopted,  can  be 
altered  or  enlarged  by  the  insertion  of  the  introductory  clause, 
which,  so  far,  we  have  designedly  omitted.  That  clause,  which 
must  be  inserted  as  a  part  of  the  recital  following  the  words 
"  portion  of  my  estate,"  and  preceding  the  words  "  I  do  there- 
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fore,''  is  as  follows :  "  And  whereas,  James  R.  Bayley,  once  a 
minister  of  the  gospel  in  the  Protestant  church,  has  renounced 
the  faith  of  his  fathers,  and  is  now  a  priest  in  the  Roman  church, 
and  as  I  deem  it  neither  just  nor  right  that  any  part  of  the  pro- 
perty, that  God  has  given  me,  should  be  instrumental  in  building 
up  a  faith  which  I  deem  erroneous  and  unholy,  I  do  therefore, 
ifec."  Let  it  be  admitted  that  we  have  here  an  explicit  declara- 
tion of  the  intention  of  the  testator  to  deprive  his  grandson  of  all 
the  benefits  he  might  otherwise  have  claimed  under  the  will  and 
codicil,  by  revoking  every  devise  and  bequest  which  they  contain 
in  his  favor,  it  is  nevertheless  certain  that  an  intention,  so 
declared,  does  not  execute  itself,  but  that  apt  words  of  positive 
revocation  must  follow  to  render  it  operative  and  effectual.  If 
the  codicil  contained  nothing  more  than  this  declaration,  stand- 
ing alone,  it  would  be  simply  an  expression  of  resentment  and  a 
threat  of  punishment ;  it  might  be  referred  to  as  evidence  of  the 
feelings  of  the  testator,  but  could  never  be  relied  on  as  proof  of 
his  act ;  it  would  be  a  preamble  without  an  enacting  clause ;  and 
as  a  preamble  is  not  a  statute,  so  an  introductory  clause  is  not  a 
will.  In  the  one  case  the  intention  of  the  legislator,  in  the  other 
that  of  the  testator,  may  be  fully  declared,  but  in  neither  can  a 
court  of  justice  supply  the  words  by  which  alone  the  intention,  so 
declared,  can  be  rendered  binding  and  effectual.  Judges  have 
no  more  the  power  to  make  a  wiU  than  a  law ;  a  truth  often  for- 
gotten, but  never  denied.  The  intention,  therefore,  which  the 
testator  is  supposed  to  have  declared  in  this  codicil,  of  depriving 
James  R.  Bayley  of  all  that  he  had  before  given  him,  must 
remain  unexecuted,  unless,  in  other  parts  of  the  codicil,  words, 
that  without  violence  may  be  construed  as  giving  effect  to  that 
intention,  are  to  be  found.  Where  then  are  we  to  find  these 
necessary  words  ?  Which  are  they  ?  None  other  have  been  or 
can  be  quoted  or  relied  on,  but  those  which  we  have  already 
shown  are  not  susceptible  of  such  an  interpretation,  none  but 
those  which  are  clear  and  unambiguous  in  the  expression  of  a 
different  intent.  What  then  are  we  required  to  do,  in  order  to 
render  the  devise  to  the  Seminary  as  extensive  as  is  desired  ? 
We  are  required  either  to  say  that  the  words  "  in  the  fifth  section 
of  my  will,  dated  the  2d  of  September,  1841,"  mean  not  only 
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any  and  every  section,  of  the  same  will,  by  which  anything  is 
given  to  James  B.  Bayley,  but  also  every  similar  provision  in  a 
codicil,  dated  the  16th  of  August,  1842 ;  or  to  add  to  the  words 
the  fifth  section  of  my  last  will,  ^^  and  in  the  seventh,  eighth,  and 
ninth  sections  thereof,  and  in  the  second  codicil  thereto,"  or 
admitting  these  words  to  have  been  inserted  by  mistake,  to  strike 
them  out  entirely  and  supply  their  place  by  such  as  we  may 
judge  to  be  necessary.  We  are  satisfied  that  we  have  not  the 
power  to  comply  with  either  of  these  alternative  requests,  and  it 
is  a  power  which  we  dare  not  assume,  since  no  principle  can  be 
stated,  or  precedent  cited,  to  justify  its  exercise.  It  would  be  a 
violence  to  language  and  a  shock  to  conmion  sense,  to  say  that 
the  specific  words,  "  the  fifth  section  of  my  wiD,"  can  be  under- 
stood in  the  extended  sense  we  are  required  to  give  them ;  nor 
can  we  make  any  addition  to  words  which,  as  they  stand,  exhibit 
a  full  and  consistent  meaning ;  since  it  is  only  when  the  sense  is 
manifestly  imperfect  or  is  hopelessly  obscure,  or  is  directly 
inconsistent  with  other  express  provisions  in  the  will,  that  such 
an  addition  is  ever  permitted.  {Doe  v.  Miclden^  6  East  486 ; 
Doe  V.  Turner^  2  Dow.  and  Ky.  386 ;  1  Jarmim  on  Wills  427, 
487.)  Still  less,  can  we  be  authorized  to  say  that  the  descriptive 
words,  "  fifth  section  of  my  will,"  were  inserted  by  mistake, 
when  we  find  that  there  is  in  reality  a  subject  to  which,  with 
perfect  truth,  they  can  be  applied.  Without  going  into  the 
cases,  we  state  the  rule  as  universal,  that  it  is  only  when  descrip- 
tive words  are  in  fact  imtrue,  and  their  falsity  would  vitiate  or 
render  ineffectual  the  provision  or  clause  in  which  they  are  found, 
that  a  court,  either  of  law  or  equity,  can  listen  to  the  allegation 
of  a  mistake  and  rectify  the  error. 

We  readily  admit  that  it  is  our  duty,  in  all  cases,  so  to  con- 
strue a  will  as  to  carry  into  effect  the  real  intent  of  the  testator, 
so  far  as  his  intent  may  be  collected  from  the  whole  will,  and  is 
consistent  with  the  rules  of  law  (1  R.  S.  748,  §  2),  but  as  we 
cannot  carry  into  effect  an  intent  which  is  not  to  be  collected 
firom  his  words,  so  we  cannot  carry  into  effect  an  intent  which, 
although  declaimed,  requires  other  words  to  render  it  capable  of 
execution.  In  the  brief  and  expressive  phrase  of  Lord  Hard- 
wicke,  '^  the  intent  of  the  testator  is  one  thing,  its  execution  by 
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him  another."  {Gregson  v,  Atkinson^  1  Wilson  334.)  The 
first  may  be  clear,  the  second  incurably  defective.  With  still 
less  reason  can  it  be  asserted,  that  we  may  carry  into  effect  an 
intention  which,  although  declared,  is  contradicted  by  the  words 
by  which  it  is  alleged  to  be  executed ;  nor  will  snch  a  declara- 
tion justify  ns  in  giving  to  those  words  a  meaning  different  from 
that  which  they  manifestly  bear.  If  there  is  any  established 
rule  in  the  interpretation  of  wills,  it  is  that  introductory  words, 
declaring  the  general  intent  of  a  testator,  can  never  alter  the 
sense  of  a  positive  devise,  so  as  to  give  a  meaning  to  its  terms, 
corresponding  with  the  intent  declared,  but  differing  from  that 
which  they  plainly  express.  When  the  words  of  the  devise  are 
obscure  or  ambiguous,  the  introductory  clause  may  be  justly 
invoked  to  aid,  perhaps  control  their  interpretation ;  but  when 
they  are  so  clear  and  explicit  as  to  admit  but  one  interpretation, 
that  interpretation  must, be  followed,  and  the  declaration  of  an 
opposite  or  different  intent  be  wholly  disregarded.  There  are 
numerous  cases  in  which  this  rule  has  governed  the  decision, 
but  the  few  that  we  shall  select  will  be  sufficient  to  prove  its 
existence  and  show  its  application.  In  Hogan  v.  Jackson^ 
(Cowper  306,)  the  general  rule  is  laid  down  by  Lord  Mansfield 
in  these  words :  "  Introductory  words  cannot  vary  the  construc- 
tion of  a  devise  so  as  to  enlarge  the  estate  of  a  devisee,  unless 
there  are  words  in  the  devise  itself  sufficient  to  carry  the  interest 
contended  for."  And  in  the  subsequent  case  of  Denn  v.  Ga^hin^ 
(Cowi>er  65Y,)  his  lordship  and  the  other  judges  of  the  King's 
Bench,  adhered  to  this  rule,  although  upon  special  grounds  tliey 
were  strongly  pressed  to  depart  from  it.  In  this  case  the  intro- 
ductory words  to  the  will  were,  "  As  to  all  such  worldly  estate 
as  it  has  pleased  God  to  endow  me  with,  I  give  and  bequeath  as 
follows :"  words  plainly  evincing  the  intention  of  the  testator 
not  to  die  intestate  as  to  any  portion  of  his  estate.  He  then 
devised  to  three  nephews,  certain  houses  and  lands,  comprising 
all  his  real  estate,  but  without  words  of  inheritance  or  limita- 
tion ;  and  after  certain  specific  legacies,  he  devised  to  the  same 
nephews,  "all  the  rest  of  his  goods,  chattels,  and  personal 
estate,"  thus  showing  that  he  supposed  the  real  estate  to  have 
been  fidly  disposed  of.    The  judges  were  all  of  opinion  that  it 
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was  the  clear  intention  of  the  testator  to  disinherit  the  heir  at 
law,  in  other  words,  to  pass  his  whole  estate,  by  his  will,  by 
giving  a  fee  to  the  nephews ;  but  they  held  that  the  words  in 
the  devising  clause  were  not  sufficient  to  enable  them  to  carry 
this  intention  into  effect,  and  that  these  words  could  not  be 
enlarged  or  altered  by  a  reference  to  the  introductory  clause ; 
and  consequently,  that  the  nephews  took  only  a  life  estate  in 
the  lands,  and  only  the  rest  of  the  personalty  by  the  residuary 
clause. 

In  FrogmorUm  v.  Wright^  (3  Wilson  414,  S.  C.  2  Blackstone 
889,)  the  intent  of  the  testator  to  disinherit  the  heir  and  dispose 
of  his  whole  estate  by  his  will  was,  if  possible,  still  more  appa- 
rent. The  prefatory  words  were,  "  as  touching  the  disposition 
of  my  temporal  estate,  which  it  hath  pleased  God  Almighty  to 
bestow  upon  me,  I  give  and  dispose  thereof  as  foUoweth :"  then 
follows  in  the  will,  a  devise  of  two  houses  to  his  nephew,  omit- 
ting the  words  "  and  to  his  heirs,"  and  a  bequest  of  five  shillings 
to  the  heir  at  law,  plainly  showing  he  meant  it  to  be  all  the  heir 
should  take ;  but  the  will  ends  without  a  residuary  clause.  The 
judges,  as  in  the  former  case,  had  no  doubts  as  to  the  intention 
of  the  testator,  but  held  that  they  could  give  to  the  nephew  only 
an  estate  for  life. 

Perhaps  the  strongest  case  is  Doe  v.  AUen^  (8  Term  Eep. 
497.)  The  testator  prefaced  his  will  by  the  words,  "  As  to  the 
real  and  personal  estate  it  has  pleased  God  to  bless  me  with,  I 
do  dispose  of  the  same  as  follows."  He  then  devised  all  his 
lands  and  tenements,  without  any  exception,  but  without  any 
words  of  limitation,  to  William  Allen ;  and  also  devised  to  him 
all  the  residue  of  his  personal  estate,  evidently  in  the  belief  that 
all  the  real  had  been  already  devised ;  but  the  court  held  that 
the  word  "  estate"  could  not  be  imported  from  the  introductory 
clause  into  the  principal  devise,  so  as  to  vary  its  construction, 
and  that  the  residuary  clause  could  not  be  altered,  so  as  to 
embrace  the  reversion  in  fee.  In  Smith  v  Coffin  y  (2  II.  Black. 
444,)  the  question  was,  whether  a  residuary  clause  was  confined 
to  the  personalty,  or  might  be  construed  to  embrace  in  addition, 
the  real  estate ;  and  the  words  of  an  introductory  clause,  render- 
ing apparent  the  intention  of  the  testator  to  dispose  of  his  whole 
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property,  were  very  properly  used  to  aid  and  enlarge  the 
construction  :  but  the  express  ground  of  the  decision  was,  that 
the  words  of  the  devise  were  ambiguous,  and  were  in  themselves 
capable  of  being  understood  in  the  largest  sense;  and  hence 
Mr.  Preston,  (2  Preston  on  Estates,  202,)  refers  to  this  case  as 
proving  that  it  is  only  when  the  words  of  a  devise  may  be 
understood  in  two  senses,  that  an  introductory  clause  can  avail 
to  determine  the  construction.  To  the  cases  we  have  cited,  we 
add  Rigid  v.  Sidelotham^  (Douglas  759 ;)  ChUd  <md  ^ife  v. 
Wright,  (8  Term  E.  64 ;)  Doe  v.  Child  and  Wife,  (1  New  E. 
335  ;)  and  especially  the  very  recent  case  of  Doe  v.  White,  (1 
Exchequer  E.  525.)  This  last  case  going  beyond  aU  the  pre- 
ceding, in  holding  that  a  positive  devise  cannot  be  altered  by  a 
reference  to  declaratory  words,  in  any  other  provision  of  the 
will,  whether  prior  or  subsequent  in  order. 

It  would  be  a  great  mistake  to  suppose  that  these  rules  of 
interpretation  have  not  been  followed  in  the  United  States  :  the 
cases  in  our  own  courts,  although  none  are  to  be  found  in  the 
reports  of  this  state,  are  quite  as  decisive,  the  language  of  our 
judges  just  as  explicit.  lu  Busby  v.  Buaby,  (1  Dallas,  226,) 
where  the  introductoiy  words  were,  "  As  to  what  worldly  estate 
I  am  blessed  with,  I  dispose  thereof  as  follows,"  the  supreme 
court  of  Pennsylvania  held  that  they  could  not  operate  to  enlarge 
a  life  estate  into  a  fee.  In  Lainbert  v.  Payne^  (3  Cranch,  131,) 
Mr.  J.  Washington  recognises  the  general  rule  in  saying  that  an 
introductory  clause,  declaring  the  intent  of  the  testator  to  dispose 
of  his  whole  estate,  will  not  enlarge  the  operation  of  words  that 
in  their  legal  construction  give  only  an  estate  for  life.  And  in 
Lippett  V.  HopTcvm,  (1  Gallison,  454,)  although  Mr.  J.  Story, 
upon  the  peculiar  words  of  the  devise,  decides  the  case  in  favor 
of  the  devisee,  he  yet  expressly  admits,  "That  words  declaratory 
of  a  general  intent,  although  they  may  aid  in  the  construction 
of  doubtful  and  obscure  clauses,  can  never  be  permitted  to 
supply  material  defects,  or  convert  a  life  estate  into  a  fee."  The 
most  important  and  instructive  case,  and  the  last  we  shall  cite, 
is  Beale  v.  Holmes^  (6  Harris  and  Johnson,  205,)  in  which  Chief 
Justice  Buchanan,  in  a  very  lucid  and  masterly  opinion,  reviews 
and  analyses  nearly  all  the  cases  that  have  a  bearing  upon  the 
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0nbject ;  and  in  the  result  arrives  at  the  conclusion,  that  although 
the  intention  of  a  testator  is  in  all  cases  to  be  consulted,  and  to 
goyem  the  construction  of  his  will,  when  there  is  anything  open 
to  construction,  yet  when  the  words  of  a  devise  have  a  fixed  and 
definite  meaning,  they  cannot  be  enlarged  by  a  mere  declaration 
of  the  intention  of  the  testator  to  give  a  larger  estate  than  they 
clearly  convey.  If  the  truth  of  this  position  must  be  admitted 
-—of  which  we  can  have  no  doubt — its  application  to  the  present 
case  is  obvious  and  conclusive.  If  a  mere  declaration  of  a  more 
general  intent,  cannot  enlai'ge  the  estate  of  a  devisee  in  the  pro- 
perty he  is  to  take,  it  cannot  enlarge  the  property  itself.  The 
material  subject  of  a  devise,  when  clearly  defined,  can  no  more 
be  changed  than  the  interest  in  that  subject  which  the  devise 
purports  to  convey  ;  and  if  a  specific  devise  cannot  be  thus 
enlarged,  a  revocation  jtist  as  definite  and  specific,  upon  which 
the  devise  is  founded,  must  be  just  as  exempt  from  alteration. 
There  are  no  reasons  applicable  to  any  one  of  these  cases,  that 
are  not  plainly  applicable  to  every  other :  they  are  the  same  in 
principle,  and  difler  only  in  words. 

We  are  quite  aware,  however,  that  a  material  distinction  may 
be  thought  to  exist  between  the  present  case  and  most  of  the 
decisions  that  we  have  quoted  and  relied  on.  It  may  be  said, 
that  in  each  of  the  English  cases  that  have  been  cited,  and  in 
every  similar  case  to  be  found  in  the  English  reports,  the 
decision  was  governed  by  the  inflexible  rule  of  the  common 
law,  which  requires  words  of  limitation  as  necessary,  in  aU 
cases,  to  create  or  convey  a  fee ;  and  that  it  was  solely  in  obe- 
dience to  this  rule  that  the  intention  of  the  testator,  as  declared 
in  the  introductory  clause  of  his  will,  was  disregarded.  Our 
conviction,  however,  is  widely  different ;  and  a  few  remarks  will 
suffice  to  show  the  error  of  the  interpretation  we  reject.  When 
the  decisions  in  question  were  made,  it  had  long  been  settled 
that  the  strict  rule  of  the  common  law  is  not  applicable  to  the 
construction  of  a  will ;  but  that  in  a  devise,  any  words  that 
clearly  indicate  the  intention  of  the  testator  to  pass  his  whole 
estate  and  property  in  lands,  and  not  merely  the  lands  them- 
selves, have  the  same  force  as  express  and  technical  words  of 
limitation.    Hence  the  words  ^^  estate,"  and  ^^  property/'  and 
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"interest,"  and  even  "effects,"  had  each  been  held  to  pass  a  fee ; 
but  when  the  devise  contained  neither  words  of  limitation  nor 
words  of  equivalent  force,  it  was  held  to  be  upon  its  face  only 
an  estate  for  life,  as  much  so  as  if  the  words  "  for  or  during 
life  "  had  been  a  part  of  the  devise.  Hence  the  true  import  of 
the  decisions  that  we  have  quoted  is,  that  an  estate  for  life  is  not 
to  be  converted  into  a  fee  by  a  reference  to  the  terms  of  an 
introductory  clause,  although  those  terms,  if  introduced  into  the 
devise  itself,  would  unquestionably  have  that  effect ,  which  is  in 
effect  saying,  that  a  positive  devise  is  not  to  be  controlled  or 
overruled  by  a  mere  declaration  of  an.  opposite  intent.  In  this 
state,  words  of  limitation  are  no  longer  necessary  to  create  a  fee ; 
yet  should  a  testator,  commencing  his  will  by  declaring  his 
intention  to  dispose  of  his  whole  estate,  proceed  to  devise  "  by 
express  terms "  only  an  estate  for  life,  we  apprehend  that  no 
court  of  justice  would  venture  either  to  strike  out  the  words 
"  for  life,"  or  say  that  they  ought  to  be  construed  as  passing 
the  fee ;  and  if  not,  it  is  impossible  to  say  that  we  liave 
the  power  either  to  strike  out  the  words,  "  in  the  fifth  section 
of  my  will,"  or  vary  the  construction  of  which  they  are  alone 
susceptible. 

Nor  is  the  rule  which  forbids  the  alteration  of  a  positive  de- 
vise, by  force  of  an  introductory  clause,  to  be  regarded  as  arbi- 
trary and  merely  technical ;  for  if  it  were  so,  notwithstanding  the 
authority  upon  which  it  rests,  we  should  be  forced  to  reject  it. 
Under  the  provisions  of  the  revised  statutes,  it  is  the  real  in- 
tention of  a  testator,  without  regard  to  technical  words  or  tech- 
nical rules,  that  judges  are  now  bound  to  effectuate.  Tlie  rule, 
however,  that  we  have  labored  to  establish,  has  so  clear  a  foun- 
dation in  principle,  that  had  there  been  no  evidence  of  its  prior 
existence  or  observance,  we  should  not  have  hesitated  to  adopt 
it.  A  specific  devise — specific  as  to  either  the  estate  or  interest, 
or  the  property  or  share  that  it  gives — is  just  as  certain  evidence 
of  the  intention  of  the  testator,  that  the  devisee  shall  take  no 
more  than  that  which  is  given,  as  any  general  declaration  can 
possibly  be  of  a  diffei'ent  intent.  In  every  such  case,  therefore, 
the  declaration  and  the  devise  contradict  each  other,  and  either 
both  must  be  ineffectual  from  the  uncertainty  they  create,  or  the 
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intention  which  is  expressed  in  the  one  mnst  be  sacrificed  to 
that  wliich  is  expressed  in  the  other.  To  which,  then,  shall  the 
preference  he  given  ?  Shall  we  retain  a  declaration  that,  from 
the  want  of  those  operative  words  which  a  court  has  no  right  to 
supply,  must  remain  unexecuted  ?  or  a  devise  which  contains  all 
the  words  that  can  enable  the  court  to  carry  into  effect  tlie  inten- 
tion which  they  express  ?  Shall  we  follow  that  which  the  testator 
has  said,  or  that  which  he  has  only  declared  that  he  meant  to 
say  ?  These  questions  suggest  of  themselves  the  necessary  re- 
ply;  and  the  application  of  the  reply  is  .too  obvious  to  require 
to  be  stated. 

An  additional  proof  that  the  rule  in  question  is  not  to  be  re- 
garded and  rejected  as  arbitrary,  is  found  in  the  fact  that  it  has 
been  constantly  applied  to  the  construction  of  statutes  as  well  as 
of  wills.  Tlie  preamble  to  a  statute  has  been  generally  called 
the  key  to  its  interpretation ;  and  it  is  of  such  fi'equent  and  ma- 
terial use  in  settling  the  meaning  of  doubtful  provisions,  that  it 
well  deserves  the  appellation.  But  when  the  terms  of  an  enact- 
ing clause  in  a  statute  are  clear  and  positive,  it  is  certain  that 
their  operation  can  never  be  restricted  or  enlarged  by  a  resort 
to  the  preamble.  In  all  such  cases,  judges  must  say,  the  law  is 
that  which  the  legislator  has  made  it ;  not  that  which  he  has 
declared  it  was  desirable  or  expedient  to  make  it.  {Crespigny 
V.  Wliitmore^  4  Term  R.  393 ;  Basset  v.  Basset^  3  Atk.  204 ; 
Cowper  543  ;  Dwarris  on  Statutes  655.) 

So  far  it  has  been  admitted,  that  the  testator  in  this  last  codi- 
cil has  declared  his  intention  to  take  from  the  defendant,  his 
grandson,  all  that  he  had  previously  given.  But  it  may  be 
seriously  doubted  whether  such  is  the  fair,  as  it  certainly  is  not 
the  necessary,  and  far  less  the  chai'itable,  interpretation  of  his 
language.  He  declares  his  unwillingness  that  any  portion  of 
his  estate  shall  be  instrumental  in  building  up  the  erroneous 
faith  which  his  grandson  had  embraced ;  but  it  by  no  means 
follows,  from  the  expression  of  this  sentiment,  that  he  meant  to 
deprive  that  grandson  of  the  necessary  means  of  personal  sup- 
port, lie  may  only* have  meant  to  deprive  him  of  a  surplus, 
which  the  grandson  would  have  it  in  his  power,  and  as  a  Eoni- 
ish  priest,  would  feel  it  his  duty,  to  devote  to  the  promotion  of 
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his  faith  and  the  interests  of  his  church.  If  so,  the  codicil  is 
consistent  in  all  its  parts,  and  agrees  throughout  with  the  con- 
struction that  we  have  given  to  it ;  nor  shall  we  dissemble  our 
satisfaction,  that  the  interpretation  which  charity  suggests,  is  that 
which,  upon  plain  grounds  of  reason  and  of  law,  we  have  been 
enabled  to  adopt. 

This  opinion  has  extended  to  an  unusual  and  it  may  be 
thought  an  unnecessary  length;  but  we  have  been  actuated  by 
the  hope,  that  the  reasons  which  we  have  labored  to  explain, 
when  duly  weighed,  will  be  found  satisfactory  to  the  parties, 
and  will  thus  put  an  end  to  a  litigation  that  we  are  sure  all  the 
members  of  the  family  of  the  testator  must  sincerely  regret 
That  the  defendant,  his  grandson,  will  acquiesce  in  our  decision, 
we  cannot  doubt ;  and  we  think  that,  without  travelling  beyond 
our  province  as  judges,  we  may  express  the  hope,  that  the  trus- 
tees of  the  Seminary  will  be  content  with  that  portion  of  the 
estate,  which  under  our  decision  they  will  be  entitled  to  receive. 
Even  should  they,  under  the  advice  of  counsel,  be  unable  to  ad- 
mit the  propriety  of  our  decision,  there  are  many  reasons,  not 
simply  of  expediency,  but  such  as  the  tnie  spirit  of  our  religion, 
it  seems  to  us,  will  not  fail  to  suggest,  that  may  lead  them  to 
abstain  from  any  further  prosecution  of  their  claims.  The  con- 
duct of  the  Rev.  Mr.  Bayley,  in  abandoning  the  Protestant  faith 
of  his  ancestors,  none  of  us  who  are  Protestants  can  approve ; 
but  this  error,  which  all  of  us  must  trust  will  prove  to  be 
venial,  is  not  to  be  named  with  the  guilt  he  would  have  in- 
curred, if,  holding  the  opinions  he  does,  he  had  remained  in  the 
church  to  which  he  belonged.  He  is  not  to  be  blamed,  but 
commended,  that,  in  order  to  save  himself  from  this  guilt,  he 
has  followed,  at  the  sacrifice  of  his  interests,  the  dictates  of 
his  conscience,  and  God  forbid,  that  such  a  step  should  ever 
be  thought  to  dissolve  the  bonds  of  kindred  or  of  Christian 
fellowship. 

Our  decision  is,  that  the  defendants.  The  Union  Theological 
Seminary,  are  entitled  to  two  thirds  of  all  the  funds  and  stocks 
which  are  set  forth  in  the  bill,  as  now  in  the  hands  of  the  exe- 
cutors ;  and  that  they  will  also  be  entitled  to  two  thirds  of  that 
portion  of  the  residuary  estate,  as  defined  in  the  sixth  section  of 
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the  will,  which  may  hereafter  come  into  the  hands  of  the  execu- 
tors for  distribution,  as  belonging  to  the  share  to  which  the  d^ 
fendant,  James  R.  Bayley,  under  the  will  and  second  codicil, 
would  have  been  entitled ;  and  that  the  defendant,  James  R. 
Bayley,  is  entitled  to  the  remaining  third  of  his  original  portion 
or  share  of  the  residuary  estate,  whether  now  in  Ae  hands  of 
tike  executors,  or  hereafter  to  come  into  their  hands ;  and  that 
he  is  also  entitled  to  the  future  estates  and  interests  that  are  de- 
vised and  bequeathed  to  him  in  the  seventh  section  of  the  will ; 
and  will  also  be  entitled,  as  one  of  the  heirs  at  law,  and  next  of 
kin,  to  a  share  in  the  future  estates  and  interests,  originally  de- 
vised to  James  Barclay  Roosevelt,  and  which  have  lapsed  by 
his  death  in  the  lifetime  of  the  testator. 

The  costs  of  all  the  parties  are  to  be  paid  out  of  the  funds  in 
the  hands  of  the  executors,  who  will  also  be  entitled  to  retain 
out  of  those  funds  all  their  expenses  in  this  suit.  Should  it  be 
thought  necessary  by  the  parties,  a  reference  to  take  the  proper 
accounts  will  be  ordered. 


Platt  v.  Gilchbist,  Graham,  and  others. 

It  is  no  defence  to  a  suit  to  foreclose  a  mortgage,  that  the  mortgage  was  given  for  a 
part  of  the  purchase  money  of  the  premises  mortgaged,  on  their  conveyance  with 
warranty  by  the  mortgagee  to  the  mortgagor  ;  and  that  a  suit  has  been  commenced 
against  the  mortgagor  or  one  claiming  under  him,  for  a  recovery  of  the  premises, 
under  a  title  paramount  to  that  of  the  mortgagee,  which  suit  is  pending  and 
undetermined. 

A  court  of  equity  will  not  in  any  case  restrain  the  collection  of  unpaid  purchase 
money,  secured  by  a  mortgage,  until  after  eviction  by  a  superior  title. 

The  weight  of  authority  is,  that  aAer  eviction,  equity  will  not  interfere  in  such  a  case, 
junlesB  there  are  covenants  of  title  in  the  deed  to  the  purchaser. 
(Before  DinsR,  Mason,  and  Caxpbell,  J.J.) 
June  22 ;  Sept.  22, 1849. 

This  was  a  bill  to  foreclose  a  mortgage.  The  suit  was  trans* 
feired  from  the  supreme  court.  The  defendant  Graham  alone 
appeared  and  answered.  It  appeared  by  her  answer,  to  which 
there  was  no  replication,  that  the  mortgage  WaB  executed  to  the 
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plaintiff  by  the  defendant  Oilchrial,  for  a  part  of  the  considera- 
tion  of  tibe  mortgaged  premises,  which  were  conveyed  simnl- 
taneonsly,  by  titie  plaintiff  to  Gilchrist  with  covenants  of 
warranty  :  That  Gilchrist  subsequently  conveyed  the  same 
premifies  to  Graham  (who  is  in  possession),  with  covenants  yf 
warranty,  subject  to  the  mortgage :  And  that  a  suit  had  be^ 
brought  in  the  supreme  court  in  equity,  against  Graham,  by 
persons  claiming  to  recover  the  whole  mortgaged  premises  imder 
a  tide  paramount  to  that  of  Ihe  plaintiff  which  suit  is  pending 
and  undetermined,  and  of  which  the  plaintiff  had  notice.  The 
answer  insisted  that  the  plaintiff  ought  not  to  be  permitted  to 
proceed  in  his  suit  to  a  foreclosure  and  sale,  until  the  pending 
fiuit,  adverse  to  his  title,  should  be  finally  determined,  and  it 
should  be  thereby  ascertained  whether  he  conveyed  a  good  title 
to  Gilchrist    The  cause  was  heard  on  bill  and  answer. 

9 

a  J,  De  Witt,  for  the  plaintiff 
Dan  Marmn,  for  the  defendant 

By  the  Coukt.  Mjlsoit,  J. — ^The  question  presented  for  deci- 
sion is,  whether  a  suit  to  collect  unpaid  purchase  money  secured 
by  bond  and  mortgage,  will  be  enjoined  atnl  restrained  by 
reason  of  proceedings  having  been  commenced  by  a  third  party 
to  recover  the  premises  under  an  adverse  title. 

It  may  be  useful  to  see,  in  the  first  place,  how  this  question 
stands  upon  authority. 

Hie  earliest  case  in  this  state  is  that  of  Bumpus  v.  PUU/ner, 
decided  by  Chancellor  Kent,  in  1814,  and  reported  in  1  Johns. 
C.  R.  213.  That  was  a  bill  filed  to  enjoin  the  defendant  from 
foreclosing  a  purchase  money  mortgage,  on  the  ground  that  the 
grantor  had  no  title,  and  that  the  consideration  of  the  mortgage 
had  therefore  failed.  He  had  conveyed  with  warranty,  and  no 
suit  had  been  brought  by  any  person  claiming  by  title  para-' 
mount  The  chancellor  remarked,  that  it  was  said  to  be  very 
difficult  to  extract  from  the  books  what  the  rule  of  equity  is  upon 
this  point  of  fiulure  of  consideration  after  the  agreement  is 
SixecQted,  but  that  it  might  be  safely  said  that  there  is  no  cause 
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of  relief  on  this  ground,  wben  possession  Tuis  passed  cmd  om- 
ti/nued  without  amy  eviction  at  law  under  a  paramoimt  title  ; 
and  that  it  would  be  without  precedent,  and  dangerous  in  prin- 
dple,  to  arrest  and  bar  the  recoveiy  of  the  debt  while  the 
purchaser  is  still  in  possession  under  the  purchase  deed,  and 
there  has  been  no  eviction  at  law. 

This  same  question  came  up  before  him  again  in  the  case  of 
AhboU  V.  Allen,  in  August,  1817,  2  J.  C.  R.  519.  •  That,  too, 
was  a  bill  for  relief  against  a  bond  and  mortgage  given  for  the 
consideration  money  of  the  mortgaged  premises,  on  the  ground 
that  the  title  to  the  land  was  bad,  or  at  least  questionable,  so 
that  the  plaintiff  could  not  raise  money  on  the  security  of  the 
land,  or  sell  it.  No  suit,  however,  had  been  brought  for  the 
recovery  of  the  premises.  The  chancellor  there  said,  "  if  there 
be  no  fraud  in  the  case,  the  purchaser  must  resort  to  his  cove- 
nants, if  he  apprehends  a  failure  or  defect  of  title,  and  wishes  relief 
before  eviction."  And  again :  "  If  there  be  no  fraud,  and  no  cove- 
nants taken  to  secure  the  title,  the  purchaser  has  no  remedy  for 
his  money  even  on  a  failure  of  title.  This  is  the  settled  rule  at 
law,  and  I  apprehend  that  the  same  prevails  in  equity.''  "  I 
know  of  no  case  in  which  this  court  has  relieved  the  purchaser 
where  there  was  no  fraud  and  no  eviction.  All  the  cases  that 
I  have  looked  into,  proceed  on  the  ground  of  a  failure  of  the 
title  duly  ascertained." 

This  would  seem  to  be  decisive,  and  yet  in  this  same  case  he 
remarks,  "  that  it  would  lead  to  great  inconvenience,  and  per- 
haps abuse,  if  a  purchaser  in  the  actual  enjoyment  of  land,  and 
when  no  third  person  asserts,  or  takes  any  measures  to  assert, 
a  hostile  claim,  can  be  permitted,  on  a  suggestion  of  a  defect  or 
failure  of  title,  and  on  the  principle  of  qvia  timet,  to  stop  the 
payment  of  the  purchase  money  and  all  proceedings  to  recover 
it."  This  language  certainly  favors  the  idea  that  such  permis- 
sion might  perhaps  be  granted  to  a  purchaser,  if  a  third  person 
should  actually  assert,  or  even  take  measures  to  assert,  a  hostile 
claim.  And  accordingly  we  find,  that  about  a  fortnight  after- 
wards, in  the  case  of  Johnson  v.  Gere,  (2  J.  C.  R.  54:6,)  the  same 
learned  chancellor  carried  out  the  idea,  and  granted  an  injunc- 
tion to  stay  proceedings  on  a  bond  and  mortgage  given  for 
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purchase  money,  on  the  express  ground  that  an  ejectment  suit 
had  been  commenced  to  recover  the  mortgaged  premises  by  a 
third  party,  claiming  under  a  paramount  title.  "  The  defend- 
ant," said  he,  "  is  entitled,  and  it  will  be  his  duty  to  defend  the 
ejectment  suit,  and  until  that  suit  is  disposed  of,  he  ought  not 
to  recover  the  remaining  money  due  on  the  bond."  The 
premises  had  been  conveyed  with  warranty.  This  decision,  it 
is  true,  was  on  an  ex  parte  application,  and  it  does  not  appear 
what  was  the  further  disposition  of  the  case ;  but  it  was  given 
80  soon  after  the  elaborate  opinion  in  AbhoU  v.  AUen^  that  he 
must  be  considered  as  intending  to  qualify  and  restrict  the 
general  expressions  it  contained,  and  as  meaning  to  extend  the 
interference  of  the  court  to  a  case  like  the  present. 

In  the  case  of  Leggett  v.  McCwrthy^  (3  Edwards'  Ch.  R.  126,) 
Vice-Chancellor  McCoun  says,  "  until  the  defendant  has  been 
evicted,  or  an  action  to  deprive  Mm  of  ths  po88e88io7i  has  been 
commenced^  as  in  Johnson  v.  Gere^  the  court  of  chancery  will  not 
interfere  to  stay  proceedings  on  his  bond  and  mortgage ;  and  later 
still,  Mr.  Justice  Bronson,  in  the  case  of  Edwa/rds  v.  Bodine^  (26 
Wend.  114,)  says,  in  reference  to  the  case  then  before  the  court, 
^'  if  there  was  a  serious  question  about  the  title,  and  a  suit  had  been 
actually  commenced  to  recover  a  portion  of  the  land,  chancery 
might  enjoin  the  respondents  from  proceeding  at  law  to  collect 
the  whole  amount  of  the  mortgage  debt  until  the  title  had  been 
tried,  and  in  such  a  case,  where  the  proceedings  to  collect  the 
mortgage  debt  are  commenced  in  chancery,  that  court  might, 
perhaps,  stay  the  foreclosure  until  there  had  been  a  trial  at  law ;" 
and  he  cites  the  case  of  Johnson  v.  Gere^  in  support  of  his 
position.  In  two  cases  in  New  Jersey  also,  cited  by  the  counsel 
on  the  argument,  Shmmon  v.  Marsdis^  (Saxton's  E.  425,)  and 
Vam  Waggoner  v.  McEwen^  (1  Green's  Ch.  R.  412,)  the  case  of 
Johnson  V.  Gere  is  mentioned  by  the  court  with  approbation. 
It  is  to  be  observed,  however,  that  in  none  of  these  cases  did  the 
precise  point  in  Johnson  v.  Gere^  arise ;  and  consequently  the 
observations  of  the  various  judges,  although  entitled  to  high 
respect,  as  proceeding  from  learned  and  experienced  jurists, 
have  not  the  weight  of  authority. 

On  the  other  hand,  the  broad  proposition  laid  down  by  Ohan« 
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cellor  Kent,  in  Bumjma  y.  Platner^  and  repeated  by  him,  after 
a  minute  and  carefid  examination,  in  Ahbott  v.  AUen,  to  wit, 
that  in  the  absence  of  frand,  no  relief  will  be  granted  in  this 
court,  against  the  collection  of  a  bond  and  mortgage  for  purchase 
money,  where  possession  has  passed  and  continued,  without  aa 
eviction  at  law,  under  a  paramount  title,  has  been  repeatedly 
sanctioned  and  confirmed  in  the  courts  of  this  state.  See  par- 
ticularly Che^emum  v.  Gardner^  (5  J.  C.  K.  29 ;)  Bates  t. 
Ddavan^  (5  Paige  300 ;)  DensUm  v.  Morris^  (2  Edw.  Ch.  R 
87 ;)  LeggeU  v.  McCarthy^  (3  lb.  124 ;)  Withers  v.  MarrdL,  (3 
lb.  560.) 

One  other  case  in  this  state  remains  to  be  noticed.  That  of 
Banks  v.  Walker,  (2  Sandford's  Ch.  R.  344.)  That  was  a  bill 
to  foreclose  a  mortgage  given  by  the  defendant  to  the  plaintiff's 
testatrix  to  secure  a  portion  of  the  consideration  money.  One 
branch  of  the  defence  was,  that  an  action  of  ejectment  had 
been  commenced  by  a  person  claiming  by  a  title  paramoimt  to 
that  under  which  the  defendant  held,  and  that  the  suits  were  at 
issue  and  pending  when  the  bill  waa  filed.  The  only  difference 
between  that  case  and  the  present  is,  that  the  purchaser  in  that 
case  had  taken  no  covenants  to  secure  the  title.  But  the  decision 
was  not  put  on  that  ground ;  on  the  contrary,  the  court  held 
that  it  could  make  no  difference  whether  there  were  covenants 
or  not.  The  learned  vice-chanceUor  examined  the  various  cases 
on  the  subject,  and  came  to  the  conclusion  that  there  was  no 
authority  upon  which  he  could  sustain  the  defence,  and  that 
there  was  authority  against  it  which  was  conclusive  upon  him. 
To  which  it  may  be  added,  that  Chancellor  Kent,  in  the  last 
edition  of  his  Commentaries,  (vol.  2,  p.  473,)  lays  down  the  rule 
as  he  had  done  in  Bumpus  v.  Plainer  and  Ahbott  v.  Alien,  and 
refers  not  only  to  them  but  to  Bamks  v.  Walker,  as  authority, 
while  he  takes  no  notice  of  Johnson  v.  Oere. 

The  only  English  case  we  have  met  with  bearing  directly  on 
this  point,  is  that  of  Thomas  v.  Powell,  before  Lord  Eosslyn,  in 
1794,  (2  Cox's  Ch.  Cas.  394.)  In  that  case,  the  real  estate  of  a 
testator  had  been  sold  for  the  payment  of  his  ^ebts.  A  pur- 
chaser of  one  of  the  estates,  to  the  amount  of  £14,000  and 
upwards,  had  entered  into  possession,  approved  of  the  tide,  and 
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accepted  a  conyeyance.  He  had  paid  the  purchase  money  into 
court,  under  the  common  order  that  it  8houl(\.  not  be  paid  out 
without  notice  to  him.  An  application  being  made  to  the 
court  for  an  order  to  apply  this  purchase  money  to  the  payment 
of  the  testator's  debts,  the  purchaser  opposed  it,  on  the  ground 
that  the  tenants  of  the  estate  had  been  served  with  a  writ  of 
right,  at  the  suit  of  a  person  who  claimed  the  whole  estate  under 
an  adverse  title,  and  he  insisted  that  the  money  ought  not  to  be 
paid  out  of  court  during  the  pendency  of  the  suit  by  which  he 
might  be  evicted ;  that  the  comi;  would  at  any  time  stop  it  for 
the  purpose  of  doing  justice  to  the  purchaser.  To  this  it  was 
replied,  that  though  the  purchaser  would  not  be  compelled  to 
take  a  doubtful  title,  yet  after  the  title  had  been  accepted  and 
the  conveyance  executed,  the  transaction  was  complete,  and  the 
court  could  not  impound  the  money,  on  any  apprehension  of  the 
purchaser ;  but  if  he  were  actually  evicted,  he  must  resort  to  the 
covenants  in  his  deed.  The  Lord  Chancellor,  after  some  days' 
consideration,  said,  the  court  having  given  the  purchaser  posses- 
sion, and  a  conveyance  under  the  title  which  he  himself  had 
approved,  had  done  all  it  could  for  the  purchaser,  who  could  not 
be  heard  at  that  stage  of  the  business  to  object  to  the  application 
of  the  purchase  money. 

The  principle  of  this  case  is  in  entire  accordance  with  that 
of  Banks  v.  Walker^  while  the  &cts  are  much  stronger  in  favor 
of  the  purchaser  than  in  that  case,  or  in  the  case  now  before 
the  court. 

The  ground  on  which  the  interference  of  the  court  is  claimed 
in  cases  of  this  sort,  a^ter  etviction^  is,  that  it  is  manifestly  unjust 
to  compel  a  man  by  process  of  law  to  pay  for  that  of  which  the 
law  has  deprived  him.  Whether  the  court  will  interfere,  even 
in  such  cases,  where  the  purchaser  has  taken  no  covenants  for 
title,  does  not  appear  to  be  clearly  settled,  though  the  weight  of 
authority  seems  to  be  against  such  interference.  {Bates  v. 
Ddava/n^  5  Paige  800.)  And  it  would  certainly  seem  to  be 
contrary  to  established  principles.  Courts  of  equity  do  not 
make  new  contracts  for  parties,  or  relieve  them  from  the  effects 
of  those  which  they  have  fairly  and  deliberately  made.  They 
will  interfere  in  cases  of  fraud,  of  accident,  or  mistake,  but  liien 
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it  is  on  the  ground  either  that  there  was  no  valid  contract,  or 
that  the  contract  actually  made,  by  reason  of  accident  or  mistake, 
is  different  from  the  real  intentions  of  the  parties.  In  the  one 
case,  they  declare  the  contract  absolutely  void :  in  the  other,  they 
make  it  what  the  parties  originally  intended  it  to  be,  if  it  can 
possibly  be  carried  into  effect  according  to  their  intent.  But 
'they  never  introduce  a  new  stipulation  into  the  agreement,  and 
especially  one  which  the  parties  themselves  might  have  intro- 
duced had  they  thought  proper.  A  striking  illustration  of  this 
doctrine  is  to  be  found  in  the  refusal  to  interfere  in  the  case  of 
an  express  covenant  to  pay  rent,  after  the  premises,  in  conside- 
ration of  which  the  i*ent  is  agreed  to  be  paid,  have  been 
destroyed  by  fire.  It  is  well  settled  that  a  tenant  can  have  no 
relief  in  such  a  case ;  that  a  court  of  equity  is  bound  to  put  the 
same  construction  on  such  a  covenant,  and  to  give  it  the  same 
effect  that  a  court  of  law  would  do. 

In  the  ordinary  case  -of  a  sale  of  land,  the  possibility  that  the 
title  may  fail,  is  a  consideration  that  enters  into  the  views  of 
both  purchaser  and  seller.  If  the  purchaser  does  not  wish  to 
assume  the  risk  of  the  title,  he  protects  himself  by  covenants. 
If  he  assumes  the  risk,  he  accepts  the  deed  without  covenants, 
and  receives  his  equivalent  in  the  diminution  of  the  price. 
"When  the  very  thing  occurs,  the  hazard  of  which  he  has  taken 
upon  himself,  and  for  which  he  has  received  an  equivalent,  it 
would  be  anything  but  equitable  to  restrain  the  collection  of  the 
unpaid  purchase  money.  It  would  be  throwing  upon  the  seller, 
the  very  loss  the  risk  of  which  he  had  declined  to  assume ;  and 
be  making  him,  contrary  to  the  intention  of  the  parties,  the 
guarantor  of  the  title,  at  least  to  the  extent  of  the  sum  due. 
(See  Oawcemeur  v.  Elmendorf^  5  J.  C.  E.  79.) 

Where  there  are  covenants  for  title,  however,  courts  of  equity 
interfere  upon  another  principle,  viz.  to  prevent  circuity  of 
action.  Indeed,  it  would  seem  that  in  such  cases  a  total  failure 
of  consideration,  even  at  law,  might,  upon  the  same  principle, 
aft»r  eviction,  be  pleaded  in  bar  to  a  suit  to  recover  the  conside- 
ration money.    (TaXbrnadge  v.  WdUAa.  25  Wend.  lOY,  116.) 

K  these  views  are  correct,  a  court  of  equity  ought  not  in  any 
ease  to  restrain  the  collection  of  unpaid  purchase  money  before 
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eviction ;  not  where  there  are  no  covenants  for  the  title,  because 
relief  could  not  be  granted,  even  if  eviction  had  taken  place ; 
nor  where  there  are  covenants,  because  the  principle  on  which 
alone  the  court  is  justified  in  interfering,  does  not  apply  until 
after  eviction. 

Tliere  is  also  this  further  objection,  which  has  been  already, 
alluded  to.  It  would  be  varying  in  an  important  particular  the 
contract  of  the  parties.  The  purchaser  in  this  case,  promised  to 
pay  the  purchase  money  at  stipulated  periods,  and  the  seller 
covenanted,  that  if  at  any  time  the  title  should  fail,  and  the 
purchaser  be  evicted  by  a  paramount  title,  he  would  refund  the 
purchase  money  with  interest.  The  possibility  that  the  title 
might  fail,  and  the  purchaser  be  evicted,  was  in  the  minds  of  the 
parties.  They  might  also  have  provided,  that  in  case  of  a  claim 
being  made  by  title  paramount  before  actual  payment  of  the 
consideration  money,  the  right  of  the  vendor  to  call  for  its  pay- 
ment should  be  suspended.  But  this  they  have  not  thought 
proper  to  do,  and  this  court  can  with  no  more  propriety  add  such 
a  clause  to  the  contract,  and  suspend  the  collection  of  the  pur- 
chase money,  than  it  can  suspend  the  collection  of  rent 
expressly  covenanted  to  be  paid,  upon  the  destruction  of  the 
buildings,  where  the  parties  have  not  themselves  provided 
against  it. 

The  court,  moreover,  if  it  interfere  at  all,  must  do  so  upon  the 
simple  fact  of  a  claim  having  been  made  by  suit,  without 
reference  at  all  to  the  character  of  the  claim. 

This  court  cannot  try  the  title.  Nor  can  it  speculate  upon  the 
probabilities  of  the  result  of  a  suit,  and  grant  or  refuse  relief 
according  to  a  crude  notion  it  might  entertain  as  to  the  validity 
or  invalidity  of  the  adverse  title.  It  is  easy  to  see  how  danger- 
ous the  adoption  of  such  a  principle  would  be — ^what  a  tempta- 
tion it  would  hold  out  to  the  bringing  of  actions  by  collusion  in 
order  to  stay  foreclosures,  and  how  greatly  it  would  affect  the 
value  of  mortgage  securities  of  this  character. 

This  decision  may  operate  severely  on  the  defendant  in  this 
case,  and  especially  if  the  adverse  claim  shall  turn  out  to  be 
well  founded  ;  but  a  contrary  decision  would  operate  with 
severity  on  the  plaintiff,  if  the  title  shall  prove  good.    He  is, 
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moreover,  only  purBuing  his  legal  remedy  for  a  debt  admitted  to 
be  due,  while  the  defendant  has  all  the  protection  for  which  she 
stipulated'  in  the  event  of  the  title  proving  defective.  She  has 
the  covenants  of  the  defendant,  Gilchrist,  who  is,  as  she  states  in 
her  answer,  abundantly  responsible;  and  she  would  also  be 
entitled,  in  case  of  eviction,  to  the  benefit  of  the  covenants  of 
the  plaintiff,  contained  in  his  deed  to  Gilchrist. 

We  feel  bound  to  say,  that  neither  upon  principle  nor 
authority,  can  we  interfere  to  stay  the  plaintiff's  pix^ceedings  in 
this  case. 

He  is  entitled  to  the  usual  decree  for  foreclosure  and  sale. 


Peck  and  others  v.  Elder  and  others. 

Difierent  peraons,  owning  separate  tenements,  affected  by  a  nuisance,  inaj  join  in  a 
suit  to  restrain  its  continuance  by  an  injunction. 

Where  during  the  pendency  of  a  suit  for  a  perpetual  injunction  against  a  bmineas 
alleged  to  be  a  nuisance,  the  defendants  are  tried  and  convicted  on  an  indictment  for 
a  nuisance  In  respect  of  such  business  ;  the  record  of  their  conyicdon  is  prima  facio 
evidence  in  behalf  of  the  plaintiffs,  and  conclusive,  unless  the  defendants  prove  that 
there  was  a  material  change  in  the  manner  of  conducting  the  business,  intermediate 
the  commencement  of  the  suit  and  the  finding  of  the  indictment. 

The  conviction  is  admissible,  without  any  supplemental  bill  setting  it  forth. 

The  erection  of  a  building  in  a  city,  avowedly  for  the  purpose  of  carrying  oiif  a  trade 
which  is  a  nuisance,  may  be  restrained  by  injunction. 

A  melting-house  in  a  city,  for  the  purpose  of  trying  animal  fat  from  the  slaughter- 
houses, is  presumptively  a  nuisance  to  the  inhabitants  in  its  vicinity  ;  and  a  general 
denial  that  it  is  a  nuisance  or  offensive,  will  not  suffice  to  justify  the  dissolution  of 
a  preliminary  injunction. — ^Per  Walworth,  Chancellor,  in  the  principal  case. 

To  entitle  parties  to  such  an  injunction,  it  is  not  necessary  that  they  Eho|dd  r^de  on 
premises  afiectedl)y  the.  nuisance.    It  suffices  that  the  nuisance  is  calculated  to 
diminish  the  value  of  their  property,  by  preventing  good  tenants  from  occupying  it, 
or  by  destrojring  its  value  for  building  lots. — Per  Chancellor  Walworth,  S.  C. 
(Before  Dtter,  Mason,  and  Cahfbell,  J.  J.) 
June  19,  20,  22;  Sept.  22,  1849. 

The  bill  in  this  cause  was  filed  in  the  late  court  of  chancery, 
before  the  vice-chancellor  of  the  first  circuit,  in  November,  1844, 
by  Elisha  Peck,  John  C.  Merritt,  Anson  G.  Phelps,  Eunyon  W. 
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Martin,  and  Kichard  A.  Reading,  against  Robert  Elder  and 
fi>ar  others,  in  order  to  restrain  them  from  erecting  and  putting 
in  operation  a  large  fat^melting  establishment  at  the  comer  of 
Fourth  street  and  First  Avenue,  in  the  city  of  New  York.  The 
complainants  were  severallj  the  owners  of  tenements,  which 
they  alleged  would  be  injuriously  affected  by  the  proposed  erec- 
tion, as  follows :  J.  C.  Merritt  owned  three  houses  and  lots  in 
Fourth  street,  adjoining  the  site  of  the  melting-house ;  R.  W. 
Martin  owned  a  valuable  three-story  dwelling-house,  opposite 
Merritt's ;  E.  Peck  owned  five  similar  dwelling-houses  on  Se- 
cond Avenue,  within  six  hundred  feet  of  the  site ;  A.  G.  Phelps 
owned  twelve  similar  houses  on  Second  Avenue,  six  on  Fourth 
street,  and  eight  on  Fifth  street,  besides  several  vacant  lots,  all 
within  six  or  eight  hundred  feet  of  the  same  site,  (though  he  re- 
sided in  a  distant  part  of  the  city ;)  and  R.  A.  Reading  owned 
and  occupied  a  like  house,  on  First  Avenue,  within  six  hundred 
feet. 

The  bill  stated  that  Elder  was  the  president,  and  the  other 
defendants  were,  with  him,  the  trustees  of  the  Butchers'  Melting 
Association,  a  voluntary  association  of  butchers  in  the  city  of 
New  York,  organized  for  the  purpose  of  conducting,  on  a  large 
scale,  the  melting  of  the  fat  and  tallow  from  animals  slaughtered 
by  the  butchers  of  the  city  generally.  That  for  this  purpose  the 
association  had  bought  a  plat  of  ground  at  the  north-west  comer 
of  Fourth  street  and  First  avenue,  being  seventy-three  feet  one 
and  a  half  inches  in  front,  on  the  avenue,  and  one  hundred  feet 
deep,  the  title  of  which  was  conveyed  to  three  of  the  defendants ; 
that  the  association  were  about  to  erect  thereon  a  very  large 
and  extensive  melting-house,  and  had  commenced  excavating 
the  cellar^erefor,  and  building  the  cellar  walls.  That  the 
complainams  and  others  similarly  affected,  in  number  two  hun- 
dred and  sixty  persons,  presented  a  written  remonstrance  to  the 
defendants,  against  the  proposed  establishment,  which  the  de- 
fendants entirely  disregarded,  and  the  association,  with  full 
knowledge  thereof,  directed  them  to  go  on  and  erect  the  build- 
ing, and  use  it  for  a  melting-house.  The  bill  then  alleged  that 
a  melting-house  in  a  city  is  an  intolerable  nuisance,  eminently 
offensive  to  the  neighboring  population.    It  is  accompanied  by 
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noisome,  noxious,  and  offensive  stenches  and  smells ;  the 
stench  of  the  vapor  and  smoke  being  a  source  of  serious  offence, 
discomfort,  and  annoyance,  for  more  than  half  a  mile  from  the 
trying  vats  or  kettles,  especially  in  a  dense  atmosphere,  when 
the  vapor  descends  and  alights  on  houses,  clothing,  and  furni- 
ture, in  light  greasy  particles,  making  an  oily  stain  like  that  of 
lamp-black  wiped  off  with  a  cloth ;  and  that  the  stench  makee 
many  persons  sick,  and  occasions  them  to  vomit.  The  bill 
charged  that  the  proposed  melting  establishment,  if  erected  and 
put  in  operation,  would  be  a  grievous  and  unwholesome  nui- 
sance to  the  whole  neighborhood,  and  would  materially  injure 
and  impair  the  value  of  the  complainants'  property  before  men- 
tioned. That  the  stockholders  in  the  association  were  so  nu- 
merous, that  it  was  impracticable  to  ascertain  all  their  names, 
or  make  them  all  defendants.  The  bill  prayed  for  a  perpetual 
injunction  against  constructing  the  melting-house,  and  from 
using  it  for  the  purpose  of  melting  and  trying  the  fat  and  tallow 
of  animals,  and  for  abating  the  nuisance,  if  established,  and 
for  general  relief.  It  also  prayed  a  preliminary  injunction,  to 
the  same  effect. 

The  vice  chancellor,  (McCoun,  V.  C.)  granted  a  preliminary 
injunction  exparte^  on  filing  the  bill ;  but  soon  after  modified 
it  on  the  application  of  the  defendants,  so  as  to  permit  them  to 
erect  their  intended  building.  Tlie  defendants  then  put  in  an 
answer  on  oath,  denying  among  other  things,  that  a  melting- 
house,  or  establishment  for  the  tr)Tng  and  melting  of  tallow,  and 
the  fat  of  animals,  in  a  city,  is  an  intolerable  nuisance  ;  or  that 
it  is  of  necessity  a  nuisance ;  or  that  the  business  is  of  necessity 
in  any  manner  an  offensive  trade  or  business ;  or  that  when 
conducted  in  a  proper  manner,  the  same  may  or  onght  to  be 
interdicted  by  law.  They  alleged  that  the  business  can  be  so 
conducted  as  not  to  be  a  nuisance  or  offensive ;  that  the  location 
was  a  suitable  and  proper  one,  the  neighborhood  being  in  a  great 
degree  unimproved.  That  a  large  number  of  slaughter-houses 
are,  and  long  have  been,  in  full  operation  in  that  neighborhood, 
and  various  other  establishments  sometimes  claimed  to  be  offen- 
sive. They  insisted  that  they  have  a  perfect  right  to  erect  their 
proposed  building  and  maintain  it  as  a  melting-house. 
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A  replication  was  filed  to  the  answer.  The  defendants  moved 
on  their  answer  to  dissolve  the  injunction,  and  the  motion  was 
granted  hy  Vice  Chancellor  McCoun  in  June,  1845.  The  com- 
plainants appealed  to  the  chancellor.  While  this  appeal  was 
pending,  the  defendants  completed  their  melting-house  and  put 
it  into  operation  on  the  very  extensive  scale  originally  contem- 
plated. The  following  proceedings  thereupon  ensued :  First. 
The  grand  jury  indicted  tlie  defendants  for  carrying  on  the 
establishment,  on  the  ground  that  it  was  a  public  nuisance.  The 
indictment  was  removed  from  the  general  sessions  to  the  oyer 
and  terminer,  and  was  tried  in  the  latter  court  in  April,  1846, 
when  the  defendants  were  found  guilty,  and  a  very  small  fine 
was  imposed  upon  them  by  the  court.  Second.  A  resident  of  the 
neighborhood  then  filed  a  biU  before  the  chancellor,  and  obtained 
an  injunction  against  the  same  defendants,  against  their  further 
conducting  the  business.  They  disregarded  this  injunction ;  but 
after  being  heavily  fined  for  their  contempt  of  court  by  the 
chancellor,  on  the  24th  of  August,  1846,  they  discontinued  the 
business,  and  removed  their  fixtures  from  the  building  in  question. 

In  August,  1846,  the  chancellor  decided  the  appeal  from  the 
order  dissolving  the  injunction  in  this  cause,  reversed  the  order, 
and  restored  tlie  injunction. (a) 

In  May,  1849,  the  cause  was  transferred  into  this  court  from 


(a)  On  this  occaaon  the  following  opinion  was  delivered : — 

The  Chancellob. — This  is  an  appeal  from  an  order  of  the  vice  chancellor  of  the 
fint  circuit  dissolving  an  injunction.  The  objection  that  different  persons  owning 
separate  tenements,  which  are  injuriously  affected  by  a  nuisance,  cannot  join  in  a  suit 
to  restrain  such  nuisance,  is  untenable.  The  case  of  Reid  and  othera  v.  Giffbrd, 
Hopk.  Rep.  416,  decided  by  Chancellor  Sandford  in  1825,  \st  the  other  way.  So  far 
as  the  bill  seeks  merely  to  restrain  by  injunction,  a  nuisance  which  is  a  common  injury 
to  each  and  every  of  the  complainants,  there  is  no  good  reason  why  they  should  not 
all  be  permitted  to  join  in  one  suit,  instead  of  multiplying  cases  by  bringing  several 
distinct  suits. 

That  the  court  of  chancery  has  jurisdiction  to  ro«rtrain  nuisances  which  are  injurious 
to  the  property  of  individuals,  is  now  too  well  settled  to  admit  of  discussion.  And  the 
facts  stated  in  the  bill  in  this  ea.«ie,  show  that  the  carrying  on  such  an  offensive  busi- 
neas  in  the  neighborhood  of  the  residence  of  individuals,  must  necessarily  be  injurious 
to  their  property,  and  render  the  enjoyment  thereof  unsafe  to  health.  And  it  is  of  no 
cooaeqaence  whether  the  complainants  reside  on  their  property  or  not.    It  is  sufficient 
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the  supreme  court,  and  it  was  brought  to  a  hearing  in  June. 
The  complainants  introduced  and  proposed  to  read  in  evidence 
the  record  of  the  conviction  of  the  defendants  for  the  nuisance, 
in  the  oyer  and  terminer,  before  mentioned.  The  defendants' 
counsel  objected  to  the  evidence,  on  the  ground  that  it  did  not 
bear  upon  the  issue,  because  it  was  found  and  tried  long  after 
the  issue  in  this  suit  was  joined,  and  ought  to  have  been  brought 
forward  by  a  supplemental  bill ;  also  that  it  was  not  conclusive 
upon  the  iax^t  of  nuisance. 

The  Coubt  held  the  evidence  to  be  admissible,  and  sufficient 
to  show  that  at  the  time  of  the  indictment,  the  defendants' 
establishment  was  a  nuisance.  But  that  the  defendants  might 
prove,  if  they  could,  that  there  was  a  material  alteration  in  the 
manner  of  conducting  the  melting  business,  between  the  time  of 
filing  the  bill  and  that  of  the  finding  of  the  indictment. 

The  complainants  then  read  the  record  of  the  indictment  in 
evidence,  and  proved  their  several  ownership  of  the  property 
mentioned  in  the  bill,  and  other  facts  which  had  been  put  in 
issue. 

The  defendants'  counsel  also  raised  the  objection,  that  the 


that  the  nuisance  is  calculated  directly  to  diminish  its  value,  by  preyenting  its  being 
occupied  by  the  complainants  or  by  good  tenants  who  are  able  and  willing  to  pay 
the  rent,  or  to  destroy  the  value  of  the  property  as  building  lots. 

The  answer  denies  that  the  melting-house  is  a  nuisance,  but  it  does  not,  as  it  could 
not,  deny  the  fact  that  the  melting  of  animal  fat  in  such  quantities,  in  such  a  place, 
must  be  offensive  to  the  senses  of  the  masses  of  the  community,  though  persons  by 
long  use  may  become  so  accustomed  to  an  unwholesome  smell  as  to  prevent  its 
making  them  actually  sick. 

The  general  denial,  under  the  circumstances  of  this  case,  was  not  therefore  sufficient 
to  justify  the  diswlution  of  this  injunction ;  but  it  should  have  been  retained  to  the 
hearing,  except  so  far  as  it  had  been  modified  by  the  previous  order.  The  order 
i^ipealed  from  must  therefore  be  reversed  with  costs;  and  the  injunction  must  be 
retained  until  the  hearing.  The  proceedings  are  remitted  to  the  vice  chancellor  of  the 
fiiBt  circuit. 

D.  P.  Hall,  for  the  complainants. 

H.  F.  Clarh,  for  the  defendants. 
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complainants  were  improperly  joined  as  parties,  being  owners 
in  severalty  of  distinct  parcels  of  land,  and  Laving  no  joint  or 
common  interest  in  any  one  parcel  within  the  range  of  the 
alleged  nnisance. 

The  Coukt  overruled  tliis  objection,  and  held  that  the  com- 
plainants might  join  in  the  snit  to  obtain  a  perpetual  injunction^ 
though  not  to  recover  damages. 

The  cause  was  then  submitted  to  the  court  on  the  arguments 
of  the  counsel. 

D.  jP.  Hall  and  D.  2).  Fidd^  for  the  complainants,  referred 
on  the  hearing,  to  Reid  v.  Oifford^  Hopk.  R.  416 ;  Murray  v. 
Hay^  1  Barb.  Ch.  E.  59 ;  CaUm  v.  Valentine^  9  Paige  575 ;  1 
Denio  528 ;  4  Ibid.  311 ;  2  J.  C.  R  162,  272 ;  6  Ibid.  439 ;  2 
Story's  Eq.  Jur.  §  920  to  928 ;  4  Hawk's  Rep.  (N.  C.)  382 ;  4 
Leigh's  R.  569 ;  6  Paige  636 ;  16  Ves.  342 ;  2  Wils.  Ch.  R. 
101 ;  2  Russ.  121 ;  3  Mylne  &  Keen  169 ;  8  Simons  193, 
272  ;  2  Phill.  Ch.  R.  209  ;  15  Shaw  &  Dunlop's  Session  Cases 
775.  (a) 

JT.  F,  Clarh^  for  the  defendants,  cited  Earl  of  Rlpon  v. 
HobaH^  Cooper's  Sel.  Cas.  343 ;  6  Paige  554 ;  1  Clarke's  Ch. 
R.  336 ;  18  Ves.  211 ;  19  Ibid.  616 ;  Ambler  158 ;  5  Mete.  125 ; 
Jeremy's  Eq.  Jur.  310. 

By  the  Coubt.  CAjfPBEXL,  J. — ^This  bill  was  filed  to  prevent 
the  erection  of  a  melting-house  on  the  1st  Avenue,  in  the  city 
of  New  York.  The  injunction  granted  at  the  time  the  bill  was 
filed,  was  afterwards  modified  so  far  as  to  allow  the  erection  of 
the  building,  and  also  the  commencement  of  the  melting  busi- 
ness. Afterwards,  the  defendants  were  indicted,  convicted,  and 
fined  for  maintaining  and  carrying  on  this  business,  which  was 
thus  adjudged  a  serious  nuisance.  Aiter  the  conviction,  the 
defendants  discontinued  the  melting  business  at  this  place.    We 


(a)  See  Brad'^  ▼.  Wttkt,  3  Barb.  Soprame  Court  R.  157,  that  a  Blanghter-house  in 
a  city  IB  prima  facie  a  nuisance,  and  an  injunction  will  be  retained,  though  the 
defendant  deny  on  oath  that  it  is  a  nuisance.  Per  Paiox,  J.,  at  the  New  York 
ipeeial  tenn,  May,  1848.    Alio  see  Howard  ▼.  Lee,  poet 
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are  now  asked  to  decree  a  perpetual  injunction.  On  the  part 
of  the  defendants,  it  is  among  other  things  alleged,  that  the  bill 
was  prematurely  filed.  "We  think  not.  The  erection  of  a  build- 
ing for  the  purpose  of  carrying  on  an  offensive  business,  and 
which  has  been  adjudged  a  nuisance,  was  threatened.  In  the 
case  of  Cailin  v.  VaUiitine^  9  Paige  375,  the  facts  were  almost 
precisely  the  same  as  in  this.  The  injimction  was  sustained  by 
the  chancellor,  and  we  entirely  concur  in  the  opinion  delivered 
by  him.  Using  the  word  melting-house  for  slaughter-house,  we 
might  adopt  his  opinion  as  our  opinion  in  this  case. 

The  defendants  have  discontinued  the  melting  business  at  this 
place,  and  if  they  do  not  wish  to  restore  the  nuisance,  a  perpe- 
tual injunction  can  do  them  no  harm.  The  verdict  of  the  jury, 
and  the  conviction  of  the  defendants,  show  that  the  complainants 
were  right  in  their  apprehensions,  and  were  justified  in  filing 
their  bill.  "We  entertain  no  doubt  as  to  the  power  of  the  court 
to  interfere  by  injunction,  and  prevent  the  establishment  of 
nuisances  of  this  character.  "We  have  the  power  to  prevent,  as 
well  as  to  remedy  evils.  At  the  same  time,  we  are  free  to 
admit,  that  the  power  should  be  exercised  with  great  caution. 
"We  have  looked  into  the  cases  cited  by  the  defendants,  and 
especially  the  case  of  the  Eai^i  of  Ripon  v.  nobart^  reported  in 
3d  Mylne  &  Keen  169,  and  which  was  so  strongly  relied  upon 
on  the  argument ;  and  we  tjhink  it  supports  the  views  taken  by 
us  as  to  the  power  of  the  court,  and  which  indeed,  may  be  con- 
sidered as  settled  in  our  own  and  the  English  courts. 

It  is  not  necessary  now  to  discuss  again  the  questions  relative 
to  the  admission  of  the  record  of  conviction,  and  of  the  capacity 
of  the  complainants  to  file  this  bill.  These  questions  were 
decided  at  the  hearing. 

A  perpetual  injunction  must  issue,  with  costs  to  the  com- 
plainants. 


Oshtnell,  Minturn  &  Co.  v.  Suydam  and  others. 

One  who  advances  money  to  another  on  a  bill  of  exchange  drawn  by  him  against  a 
fdiipment  of  jBour,  and  besides  the  bOl  of  exchange^  receives  as  security  the  bills  of 
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lading  of  the  flour,  has  no  claim  for  re-imbnnement  of  hia  advance,  (on  the  ez> 
change  being  refbaed  acceptance,  and  the  flour  falling  short  of  meeting  the  advance^) 
against  third  parties  unknown  to  him  when  he  made  the  advance,  although  they 
owned  half  of  the  ahipment,  and  intrusted  it  to  the  drawer  of  the  exchange,  on  his 
agreement  to  advance  to  them,  and  although  he  had  advanced  to  them  beyond  the 
value  of  their  interest. 

There  is  no  privity  of  contract  between  the  lender  and  such  third  partia«,  nor  any 
ground  of  lien  upon  the  fund  which  came  to  them  from  the  drawer  of  the  exchange, 
or  upon  his  claim  against  them  for  the  excess  of  his  advances. 

Though  poaseasion  is  not  neceasar)'  to  the  existence  of  an  equitable  lien,  it  is  necessary 
that  the  property  or  fiind  be  distinctly  traced. 

A  fund  is  not  thus  traced,  when  it  has  gone  into  the  general  bank  account  of  the  re- 
cipieat,  and  alter  b^g  mixed  with  funds  from  other  sources,  is  disbursed  by  him  in 
his  general  business ;  although  the  party  sought  to  be  charged,  received  advances 
from  him  in  the  course  of  his  contemporary  disbursements. 

The  doctrine  of  equitable  lien  has  no  application  to  a  fund  advanced  to  the  drawer  of 
a  bill  of  exchange,  on  the  security  of  the  exchange,  and  of  a  pledge  of  bills  of  lad- 
ing transferred  by  the  drawer. 

(Before  Dueb,  Mason,  and  Campbell,  J.  J.) 
July  12  ;  Sept.  22,  1849. 

This  canfie  was  brought  to  a  hearing  on  the  bill,  and  the  an- 
Bwers  of  the  several  defendants.  The  &cts,  so  far  as  thcj  need 
be  stated  for  the  determination  of  the  cause,  were  briefly  as 
follows : 

In  the  month  of  June,  1847,  Edward  J.  Mann  agreed  to  pur- 
chase of  Suydam,  Sage  &  Co.  one  half  interest  in  a  large  quan- 
tity of  flour  about  to  be  shipped  from  New  York  to  London,  and 
to  make  advances  to  them  on  the  other  half.  He  then  applied 
to  the  plaintiflfe,  merchants  in  New  York,  to  cash  his  bills  on 
London  to  the  amount  of  £5,000,  or  thereabouts,  and  to  secure 
them  by  indorsing  over  the  bills  of  lading  of  the  entire  ship- 
ment. The  proposal  was  acceded  to,  the  money  advanced  to 
Mann  upon  his  bills  of  exchange,  and  the  bills  of  lading  duly 
indorsed  over  to  the  plaintiffs. 

Both  the  biUs  of  lading  and  of  exchange  were  forwarded  to 
Messrs.  Baring,  Brothers  &  Co.,  at  London,  who,  upon  the  fail- 
ure of  the  drawee  to  pay  the  bills  of  exchange,  took  possession  of 
the  flour,  and  sold  it  at  a  considerable  loss — ^the  net  proceeds  not 
producing  suflicient  to  repay  the  plaintiffi'  advances. 

These  advances  were  made  to  Mann  in  different  sums,  on  dif- 
ferent days,  and  deposited  by  him  when  received  to  his  credit 
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in  the  bank  where  he  kept  his  account,  and  need  and  employed 
in  his  business. 

In  like  manner,  the  snros  wMch  Mann  paid  to  SnyAon,  Sage 
&  Co.,  were  paid  at  different  times  hj  ehecks,  and  in  sums  of 
various  amounts.  No  distinction  wa&  mide  in  the  payments^ 
whether  on  account  of  his  half  interest  purchased  from  them,  or 
on  account  of  the  adyances  agreed  to  be  made  to>  them^  on  their 
half,  but  they  were  made  generally  on  account^  and  together 
exceeded  by  about  $7,000,  the  whole  amount  MaD»  received 
from  the  plaintiffs. 

In  consequence  of  the  loss  on  the  sales  of  the  flour,  *Surytflan^ 
Sage  &  Co.  became  indebted  to  Mann,  for  bis  over  advance  oni 
their  one  half,  the  claim  for  which  Mann  assigned  to  one  Vemoay 
as  a  security  for  a  liability  incurred  on  his  account,  and  Vernon 
assigned  the  same  to  the  defendants,  Goodhue  &  Co.,  who  were 
also  made  parties  to  the  suit. 

The  plaintiffs  claim  to  have  an  equitable  lien  on  the  sum 
thus  due  by  Suydam,  Sage  &  Co.  to  Mann,  inasmuch  (they  say 
in  their  bill)  as  the  money  so  advanoed  by  Mann  to  them  upon 
their  moiety  of  the  flour,  was,  as  they  believe  and  charge,  a  por- 
tion of  the  money  advanced  by  the  plaintifib  to  Mann  upon  the 
bills  of  exchange ;  and  they  pray  that  Suydam,  Sage  &  Co, 
may  be  decreed  to  pay  to  them  the  difference,  whatever  it  may 
be,  between  the  advances  made  to  them  by  Mann,  and  th^  pnh 
ceeds  of  the  one  half  of  the  flour  belonging  to  them. 

J.  Z.  Wendellj  for  the  plaintiflfe, 

A.  S.  Johnson^  for  Mann,  and  Gk)odhue  &  Co, 

O.  H.  J.  Bowdomy  for  Suydam,  Sage  &  Co. 

By  the  Coukt.  Mason,  J.— It  is  not  pretended  in  this  case, 
that  there  was  any  privity  of  contract  between  the  plaintifls  and 
Suydam,  Sage  ife  Co.  The  transaction  out  of  which  the  claim 
originated,  was  between  the  plaintiffi  and  Edward  J.  Mann.  The 
negotiation  was  with  him  alone,  and  the  money  was  advanced 
jx)  him  on  security  which  he  furuished.    Suydam,  Sage  &  Go, 
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appear  not  to  have  had  anything  to  do  with  the  loan  made  by 
the  plaintiflfe.  Hey  came  under  no  obligation  witli  regard  to 
it,  nor  is  it  anywhere  alleged  that  it  was  made  on  their  credit 
On  the  contrary,  the  plaintiffs  stipulated  for  the  possession  and 
control  of  the  property,  in  addition  to  the  personal  security  of 
Mann  upon  the  bills,  and  they  received  all  they  asked  for.  It  is 
true  that,  as  between  Mann  and  Suydam,  Sage  &  Co.,  the  latter 
were  the  owners  of  one  half  of  the  flour ;  but  as  between  the 
plaintiffs  and  Mann,  he  was  the  owner  of  the  whole.  He  had 
the  control  of  the  whole,  and  he  was  the  only  party  dealing  with 
or  responsible  to  the  plaintiff. 

The  ground  taken  in  the  biU  and  on  the  argument  was,  that 
the  facts  of  the  case  established  an  equitable  lien  in  favor  of  the 
plaintiffs,  upon  the  sum  due  by  Suydam,  Sage  &  Co.  to  Mann. 
It  is  essential,  however,  to  a  lien,  that  the  subject  matter  of  it  be 
identified.  At  common  law,  a  lien  is  the  right  to  retain  the 
possession  of  personal  property,  imtil  moneys  due  on  or  secured 
by  it  shall  be  paid.  If  the  possession  is  lost,  the  lien  is  gone ; 
and  although  in  equity  possession  is  not  necessary  to  the  exist- 
ence of  a  lien,  yet  it  is  necessary  that  the  property  or  fund  be 
distinctiy  traced.  If  the  lien  is  on  moneys,  in  the  hands  of  a 
particular  individual,  it  is  not  enough  that  you  know  to  whom 
the  moneys  have  been  paid.  You  must  be  able  to  follow  them, 
and  show  that  they  have  been  kept  as  a  distinct  and  separate 
fund.  The  leading  cases  on  this  point  are  collected  in  IIutcMnr 
eon  V.  Reed^  1  Hoffinan's  Ch.  R  316,  336.  So  that  even  were 
this  a  case  to  which  the  doctrine  of  equitable  lien  could  apply,  it 
would  be  necessary  for  the  plaintiffs  to  show  that  the  moneys 
which  they  paid  to  Mann,  were  received  and  retained  by  Suydam, 
Sage  &  Co.  As  soon  as  they  were  mingled  in  general  account 
with  the  other  fiinds  either  of  Mann,  or  of  Suydam,  Sage  &  Co., 
the  lien  was  gone. 

Now,  the  facts  are,  that  Mann  received  the  moneys  from  the 
plaintiffs,  at  different  times,  in  different  amounts,  and  as  an 
advance  on  the  whole  of  the  flour ;  that  he  mixed  and  used  them 
with  his  other  moneys  in  his  business,  treating  them  as  he  law- 
fully might,  as  his  own  moneys;  that  he  made  payments  to 
8nydam,  Sage  &  Co.,  at  different  times  and  in  different  amounts, 
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both  on  account  of  his  half  interest  in  the  flour  which  he  had 
purchased,  and  on  account  of  the  advance  which  he  had  agreed 
to  make  on  the  other  half,  and  without  distinguishing  at  the  time 
of  payment,  on  what  account  they  were  made ;  and  that  he  thus 
paid  to  them  upwards  of  $7,000  more  than  he  received  from  the 
plaintifls.  It  would,  therefore,  be  a  sufficient  answer  to  any 
claim  on  the  gi'ound  of  lien,  that  the  identity  of  the  fund  on 
which  it  might  have  been  claimed  has  been  lost. 

But  we  apprehend  that  the  doctrine  of  equitable  lien  has  no 
application  to  this  case ;  and  that,  even  if  the  plainti&  could 
trace  the  identical  bank  bills  which  Mann  received,  to  the 
defendants,  Suydam,  Sage  &  Co.,  and  could  prove  them  to  be 
now  in  their  possession,  the  plaintiffs  would  not  be  entitled  to 
them  by  virtue  of  any  lien. 

"  Liens  in  equity,"  Mr.  Justice  Story  observes,  (2  Story  Eq. 
Juris.  §  1217,)  "  arise  from  constructive  trusts.  They  are  there- 
fore wholly  independent  of  the  possession  of  the  thing  to  which 
they  are  attached  as  a  charge  or  incumbrance."  To  say,  then, 
that  the  plaintiffs  had  a  lien  on  these  moneys,  for  any  sum  in 
which  the  property  hypothecated  to  them  might  prove  insuf- 
ficient for  their  reimbursement,  would  be  to  say  that  when  they 
came  into  the  hands  of  Mann  or  of  Suydam,  Sage  &  Co.,  they 
came  subject  to  that  incumbrance,  which  the  plaintiffs  would 
have  a  right  to  enforce ;  and  a  right  on  the  one  side,  implies  an 
obligation  on  the  other.  If  the  plaintiffs  were  entitled  to  a  lien 
or  incumbrance  on  the  fund,  or,  in  other  words,  Mann,  or 
Suydam,  Sage  &  Co.  were  bound  to  hold  it  in  trust  for  the 
satisfaction  of  that  incumbrance,  they  could  not  then  use  the 
ftmd  or  any  part  of  it  as  their  own,  without  being  guilty  of  a 
breach  of  trust.  The  lien  would  extend  to  the  whole,  as  it  could 
not  be  known  beforehand  what  might  be  the  extent  of  the 
deficiency.  Tlie  property  held  by  virtue  of  the  bills  of  lading 
might  be  entirely  lost.  The  simple  statement  of  the  proposition, 
it  appears  to  us,  carries  with  it  its  own  refutation.  The  very 
object  of  a  borrower  in  effecting  a  loan  upon  a  hypothecation 
of  property,  either  personal  or  real,  is  to  obtain  money  t,o  be 
used  by  him  at  his  pleasure.  When  received,  it  is  his  money, 
and  not  the  money  of  the  lender,  or  clothed  with  a  trust,  or 
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Bobject  to  a  lien  in  his  favor.  If  it  were  not  his  own,  the  whole 
object  of  the  borrower  would  be  defeated,  and  the  money  of  no 
use  to  him.  Nor  does  the  lender  look  to  any  other  security, 
than  that  of  the  property  and  the  personal  responsibility  of  the 
borrower.  .  He  satisfies  himself  that  the  property  is  sufficient  at 
the  time,  and  if  it  should  prove  insufficient,  he  &dls  back  with  a 
personal  claim  on  the  borrower ;  not  upon  any  idea  of  lien,  but 
by  virtue  of  the  obligation  contracted  for  the  re-payment  of  the 
money  at  the  time  it  is  advanced.  Were  it  once  held  to  be 
law,  that  a  lender  of  money  could  enforce  a  lien  for  it  against 
every  person  who  could  be  proved  to  have  received  it  or  any 
portion  of  it,  from  the  borrower,  no  man  would  be  safe  in  receiv- 
ing payment  of  any  debt.  The  money  might  have  been  raised 
by  bond  and  mortgage,  or  by  an  advance  on  personal  property, 
and  the  party  who  should  receive  it  from  the  borrower  might  be 
involved,  ere  he  was  aware,  in  a  suit  claiming  the  money  so 
received.  Such  a  doctrine  would  have,  it  must  be  admitted, 
the  merit  of  novelty ;  but  that,  we  apprehend,  is  its  only  merit. 

The  bill  must  be  dismissed  with  costs. 


Palmer,  Special  Receiver  v.  Yates  arid  others. 

A  banking  anociation,  organized  under  the  general  banking  law,  may,  by  its  articles 
of  aasociation  and  by-laws,  divide  the  busineas  it  is  authorized  to  transact,  into  several 
distinct  departments,  and  constitute  a  separate  board  of  directora  for  each  depart- 
ment ;  or  may  intrust  to  a  separate  committee  of  the  directors,  the  exclusive  charge 
of  each  department,  clothing  that  committee  with  all  the  powers  of  a  board,  in  re- 
lation to  the  businesB  which  its  department  embraces. 

Where,  by  the  articles  of  association  of  a  trust  and  banking  company,  the  directors, 
as  a  board,  were  empowered  to  make  such  by-laws,  rules,  and  regulations  for  the 
management  of  the  business  of  the  company  and  the  government  of  themselves, 
their  officera,  and  agents,  as  they  might  think  expedient,  not  inconsistent  with  law 
and  the  articles ;  in  pursuance  of  which  authority,  the  directors  made  a  by-law, 
declaring  that  the  busineas  of  the  company  should  be  conducted  under  two  divi- 
sons  ;  the  first  to  embrace  the  business  relating  to  bonds,  mortgages,  and  other 
■ecnritios ;  and  the  second,  the  busineas  of  discount  and  deposit ;  held,  that  such  by- 
law was  neither  inconsistent  with  law,  nor  with  the  articles  of  aasociation. 

Held  alao,  that  these  two  diviBiona  were  meant  to  cover  the  whole  busineas  of  thd 
company,  and  consequently  that  the  words  **  the  businesa,"  in  the  first  diviaon^maat 
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be  eonstraed  to  mean  all  busineaB  relating  to  the  subjects  therein  mentioned ;  and 
therefore  that  they  included  the  trantfer  and  a$tignment,  as  well  as  the  taking,  of 
mortgages  and  other  securities. 

Under  the  articles  of  association  and  by-laws  of  The  North  American  Trust  and  Bank- 
ing Company,  the  committee  of  the  board  of  directors  on  investments  and  finance 
had  power,  by  resolution,  to  authorize  the  transfer  of  a  bond  and  mortgage  belongs 
ing  to  the  company,  to  trustees,  in  trust  to  receive  the  payment  of  the  bonds  of  the 
company. 

A  resolution  of  such  committee  of  investments  and  finance,  is  to  be  deemed  a  reeolu* 
tion  of  the  board  of  directors,  within  the  meaning  of  the  section  of  the  statute  for- 
bidding the  transfer  by  a  moneyed  corporation  of  its  efiects,  exceeding  one  thou- 
sand dollars  in  value,  unless  authorized  by  a  previous  resolution  of  its  board  ot 
directors. 

A  resolution  of  the  board  of  directors,  recognising  and  sanctioning  a  transfer  of  secu 
rities  previously  directed  by  the  finance  committee  to  be  made,  is  a  sufficient 
compliance  with  the  statute,  upon  the  maxim  ratihahitio  ptiori  mandate  tf^vi- 
paratur. 

When  a  prior  authority  is  rendered  necessary  by  a  statutory  provision,  the  want  of 
such  an  authority  may  be  supplied,  and  the  act  impeached  be  rendered  valid,  by 
proof  of  its  adoption  by  the  person  by  whom  it  might  have  been  authorized. 

Although  a  resolution  of  a  board  of  directors,  ratiiying  an  asrignment  made  by  the 
president  without  authority,  may  not  have  any  retroactive  force,  yet  the  assignment 
is  valid  from  the  time  that  the  sanction  of  the  board  has  thus  been  given  to  it. 

Every  person  who,  for  any  consideration  that  the  law  judges  to  be  valuable,  has 
acquired,  directly  or  indirectly,  a  legal  or  equitable  title  or  interest,  by  an  asEignment 
or  transfer  from  a  moneyed  corporation,  is  to  be  deemed  a  purchaser,  within  the 
meaning  of  the  exception  contained  in  the  section  of  the  statute  prohibiting  the 
transfer  of  the  effects  of  a  moneyed  corporation,  which  declares  that  no  conveyance, 
assignment,  or  transfer,  is  to  be  construed  as  void  '*  in  the  hands  of  a  purchaser  for  a 
valuable  consideration  and  without  notice." 

Within  this  definition,  every  assignee  of  a  bond  and  mortgage,  whether  the  asrignment 
is  made  to  him  directly,  or  to  a  trustee  for  his  benefit  and  security,  and  whether  it  is 
made  absolutely  or  as  a  collateral  security,  is  included. 

Hence,  where  a  banking  company  issued  its  sterling  bonds,  to  a  large  amount,  and 
assigned  certain  bonds  and  mortgages  to  trustees,  in  trust,  to  secure  the  payment  of 
such  bonds  ;  held,  that  the  holders  for  value  of  the  sterling  bonds,  as  they  acquired 
an  immediate  beneficial  interest  in  all  the  securities  that  had  been  assigned  in  trust 
for  the  payment  of  those  ■  bonds,  became,  in  effect,  the  assignees  and  parehasers  of 
every  bond  and  mortgage  embraced  in  the  aasigrmient. 

Circumstances  may  exist,  which  will  impose  upon  a  purchaser  from  a  moneyed  cor- 
poration the  duty  of  inquiry,  and  operate,  when  he  neglects  to  inquire,  as  construc- 
tive notice.  But  the  mere  fact  that  he  is  a  purchaser,  is  not  constructive  notice. 
As  a  general  rule,  in  order  to  charge  him,  actual  notice  must  be  proved. 

In  all  cases  where  the  duty  to  inquire  exists,  the  law,  in  the  absence  of  proof  to  the 
contrary,  presumes  inquiry  to  have  been  made,  and  charges  the  party  upon  whom 
the  duty  rests,  with  a  knowledge  of  all  the  facts  that  the  inquiiy,  if  made,  would 
iuve  revealed  to  him. 
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H  aeems  that  a  director  of  a  moneyed  eoiporatioii,  or  banking  aaBociation,  should 
never  be  pennitted  to  deny  his  own  knowledge  of  the  lawful  transactions  of  the 
company,  or  of  any  matter  which,  in  the  discharge  of  his  duties,  he  was  bound  to 
know ;  if  by  such  denial,  the  rights  of  a  third  person,  an  innocent  dealer  with  the 
company,  may  be  prejudiced  or  afiected. 
(Before  Duer,  Mason,  and  Campbell,  J.  J.) 
June  5,  6,  7,  13, 14 ;  Sept.  23,  1849. 

Bill  to  forecloee  a  mortgage.  The  Btdt  waa  originally  com- 
menced in  the  court  of  chancery,  before  the  vice-chancellor  of 
the  first  circuit.  On  the  adoption  of  the  new  constitution,  the 
cause  passed  into  the  supreme  court,  and  was  thence  transferred 
to  this  court,  in  pursuance  of  the  act  of  March  24, 1849.  The 
bill  was  filed  against  Henry  Yates,  the  mortgagor,  and  against 
Joseph  D.  Beers  and  Thomas  G.  Talmadge,  successively  presi- 
dents, Lev^s  Curtis,  Eichard  M.  Blatchford,  and  John  L.  Graham, 
trustees,  and  David  Leavitt,  receiver,  of  The  North  American 
Trust  and  Banking  Company.  The  bill  was  taken  as  confessed, 
against  all  the  defendants,  except  Yates,  for  want  of  an  answer. 
Yates  put  in  an  answer,  and  a  replication  thereto  was  filed  and 
proo&  taken.  The  opinion  of  the  court  shows  all  the  material 
&cts  in  the  case. 

0.  JV.  lUuSj  B.  W.  Barmey,  and  W.  O.  Ncyes^  for  the 
plaintiff. 

1.  The  plaintiff's  title  to  the  bond  and  mortgage  in  question 
is  perfect,  and  is  deduced  from  two  sources: — 1.  From  the 
trustees,  Curtis,  Blatchford,  and  Graham,  under  the  assignment 
made  to  them  on  the  Ist  day  of  February,  1840,  by  the  North 
American  Trust  and  Banking  Company.  2.  From  the  com- 
pany directly,  through  its  receiver,  Mr.  Leavitt,  under  the 
assigi^ment  made  by  him  in  pursuance  of  the  orders  of  16th 
J)ec^»ber,  1842,  and  4th  September,  1843.  So  that  as  the  title 
was  either  in  the  trustees  or  in  the  receiver,  the  plaintiff's  title 
is  indisputable. 

n.  The  validity  of  the  bond  and  mortgage,  and  the  defend- 
mt'0  liability  to  pay,  independently  of  the  question  of  set  off, 


n 
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are  not  dispnted ;  and  if  the  defences  of  payment  of  one  third 
by  stock,  and  of  the  Bet  off,  are  not  sustained,  the  plaintiff  is 
entitled  to  a  decree. 

m.  The  defence  that  one  third  of  the  amount  of  the  bond 
and  mortgage,  was  paid  by  the  assignment  of  stock  to  Messrs. 
Codwise  &  Young,  under  the  agreement  with  the  company  of 
11th  March,  1841,  is  not  sustained. 

IV.  The  defence  of  set  off,  founded  upon  the  Yates  Trust 
notes  to  the  amount  of  $13,000,  obtained  of  Strong  and  Davis, 
and  their  assignment  to  the  defendant  of  the  claims  for  which 
those  notes  were  delivered  to  them,  is  not  available. 

V.  The  claim  to  set  off  $7500,  founded  upon  the  Yates  Trust 
notes  for  that  amount  delivered  to  the  defendant,  or  upon  the 
consideration  for  which  those  notes  are  alleged  to  have  been 
given,  cannot  prevail.  1.  Kthat  sum  was  paid  or  advanced  at 
all  for  the  use  of  the  company,  it  was  long  after  the  assignment 
of  the  bond  and  mortgage  to  the  trustees,  and  after  the  defend- 
ant had  notice  of  such  assignment.  2.  K  the  company  was 
subject  to  the  provisions  of  the  revised  statutes  in  regard  to 
"  moneyed  corporations,"  and  to  the  general  laws  of  the  state 
applicable  to  such  corporations,  then  the  loan  or  advance  was 
for  an  illegal  purpose  under  those  provisions.  3.  The  company 
had  only  such  powers  as  were  expressly  conferred  by  the 
general  banking  law,  or  were  necessary  to  the  exercise  of  such 
express  powers.  It  was  prohibited  by  the  revised  statutes  from 
exercising  any  corporate  powers,  except  such  as  were  enume- 
rated in  the  general  banking  law.  4.  The  defendant  was  not 
therefore  entitled  to  set  off  the  $7500  alleged  to  have  been 
advanced  in  January,  February,  and  March,  1841,  in  aid  of  the 
Yates  Trust  and  for  the  Yates  Trust  notes. 

VI.  There  should  therefore  be  a  decree  for  the  plaintiff,  for 
the  whole  amount  due  on  the  bond  and  mortgage,  (less  the 
interest  indorsed  on  the  bond,)  and  the  costs  of  the  suit. 

S.  Sherwood^  for  the  defendant,  Yates. 

L  The  plaintiff's  title  to  the  bond  and  mortgage  executed  by 
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Yates,  18  derived  through  the  receiver,  appointed  Sept.  21, 1841, 
and  not  otherwise.  This  right  gives  him  the  same  right  as 
belonged  to  the  company  on  the  30th  day  of  August,  1841,  when 
the  order  was  granted  against  the  company.  The  bond  was  then 
paid  in  full — ^thus : 

One  third  amount  of  certain  stock  transferred, 
111  shares  at  TS^^^,  being  as  per  agreement 

to  apply, $8,325 

Money  loaned  and  notes  taken  as  collateral, 

directly  by  Mr.  Yates,  say  Dec.  1841,  .     7,500 

Moiley  loaned  indirectly  by  Davis,  say  Feb. 

1841.    Papers  in  May,  1841,       .        .        .     3,000 
Like,  by  Geo.  D.  Strong,  and  coming  through 
Davis,  say  March,  1841.    Papers  in  May,  .   10,000 
n.  The  title  set  up  through  the  trustees  is  invalid.    The 
assignment  to  Curtis,  Blatchford  &  Graham,  dated  Feb.  Ist,  and 
recorded  28th  April,  1840,  without  any  resolution  of  the  board 
of  directors,  and  without  consideration,  is  void.  "  No  conveyance, 
assignment,  or  transfer,  not  axvthorized  by  a  previous  resolution 
of  it8  board  of  directors,  shall  be  made"  "  of  any  of  its  effects." 
(1  Eev.  St.  591,  §  8.) 

nL  The  transfer  of  the  111  shares  of  stock,  by  the  direction 
of  the  company,  was  a  valid  consideration  for  the  covenant  of 
the  11th  March,  1841,  on  the  part  of  the  company  to  endorse 
upon  the  bond  of  Mr.  Yates  $8,325.  (1.)  The  transfer  of  the* 
stock  to  trustees  who,  under  the  direction  of  the  company,  were 
to  substitute  it  for  other  securities,  with  other  parties,  was  a  valid 
transaction  which  did  not  vitiate  the  contract  of  the  company  to 
make  the  endorsement.  (2.)  The  transaction  does  not  come  within 
the  evils  designed  to  be  provided  against  by  the  legislature ;  nor 
does  it  fall  within  the  provisions  of  the  by-laws  of  the  company. 
(19  Wend.  563  ;  21  Wend.  95,  173 ;  3  Viner's  Ab.  89.) 

rV.  The  loans  by  the  defendant  are  equitable  offsets,  if  the 
notes  of  the  company  are  invalid ;  and  the  consideration  money 
assigned  to  the  defendant  by  Davis  and  by  Strong,  can  in  like 
manner  be  properly  set  off  in  equity.     (19  Wend.  1.) 

V.  The  president  of  the  company,  when  applied  to  by  Mr. 
Yates,  said  the  transactions  of  Davis  and  Strong  were  founded 
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upon  valid  and  full  consideration.  If  the  suit  was  in  the  name 
of  the  company  it  would  be  conclusive,  and  is  equally  bo  in  the 
name  of  the  receiver.  It  would  be  an  estoppel  in  pais.  The 
defendant  having  acted  upon  it  in  good  faith,  the  company  could 
not  deny  the  statement.  Mr.  Talmadge,  the  president,  was  a 
witness  to  the  assignment  by  Strong  to  Mr.  Yates,  and  pretended 
no  set  off  against  Strong.    This  is  an  equitable  estoppel. 

The  resolution  of  the  committee  of  finance,  of  30th  June,  1841, 
upon  the  written  application  of  Mr.  Yates,  constituted  an  agree- 
ment which  it  was  competent  for  the  company  to  make  by  their 
committee,  and  which  the  defendant  may  in  equity  ^enforce. 
The  committee  were  appropriate  officers,  having  charge  of  such 
settlements  and  liquidations.  The  transaction  was  just  and 
equitable,  and  this  court  ought  to  sustain  it. 

By  the  Coubt.  Dueb,  J. — ^This  is  a  bill  for  the  foreclosure  of  a 
mortgage,  for  securing  the  payment  of  25,000  dollars,  executed 
and  delivered  by  the  defendant,  Henry  Yates  and  his  wife,  in 
September,  1838,  to  The  North  American  Trust  and  Banldng 
Company,  an  association  organized  imder  the  general  banking 
law  of  this  state.  The  consideration  of  the  mortgage  was  the 
nominal  amount,  or  par  value,  of  two  hundred  and  fifty  shares 
in  the  capital  stock  of  the  company,  for  which  the  defendant, 
Yates,  as  an  original  associate,  had  subscribed ;  and  the  legality 
of  the  consideration,  and  consequently  the  original  validity  of 
the  mortgage,  is  not  impeached  or  denied.  It  is,  however,  con- 
tended, that  the  debt  which  the  mortgage  purports  to  secure, 
has  been  in  effect  e2d;ingui8hed  by  an  actual  payment  of  one 
third  of  the  amount,  and  by  a  setoff  exceeding  the  residue  to 
which  the  mortgagor  is  said  to  be  entitled,  and  which  is  com- 
posed of  various  sums  of  money,  alleged  to  have  been  due  to  him, 
from  the  company,  when,  in  consequence  of  its  insolvency,  a 
general  receiver  of  its  property  and  effects  was  appointed. 

The  title  of  the  plaintiff  to  enforce  the  payment  in  this 
suit,  of  whatever  amount  may  appear  to  be  due  upon  the 
mortgage,  is  just  as  unquestionable,  as  the  validity  of  the  mort- 
gage. This  title  is  derived  from  two  sources,  one  or  the  other 
of  which  must  be  valid.    In  the  early  part  of  1840,  the  bond  and 
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mortgage  of  the  defendant,  together  with  a  large  amount  of 
other  Becmities,  were  assigned  by  the  company  to  Lewis  Cmtis, 
Richard  M.  Blatchford,  and  John  L.  Graham,  in  trust,  to  secm*e 
the  payment  of  certain  sterling  bonds  to  be  issued  by  the  com- 
pany ;  and  if  this  assignment  were  void,  all  the  securities  which 
it  embraced,  npon  the  dissolution  of  the  company,  became  the 
property  of  the  general  receiver.  The  trustees,  however,  and 
the  general  receiver,  in  compliance  with  certain  orders  of  the 
late  comi;  of  chancery,  have  united  in  an  assignment  of  all  these 
Becnrities  to  the  plaintiff,  who,  by  virtue  of  another  order  of  the 
same  court,  was  appointed  a  special  receiver,  with  authority  to 
collect  the  amount,  and  enforce  the  payment  of  securities  placed 
in  his  bands.  These  facts  have  all  been  established  by  the  re- 
quisite proofs,  and  are  not  contested. 

In  an  ordinary  case,  it  would  be  needless  to  inquire  whether 
the  real  title  of  the  plaintiff  is  derived  from  the  trustees,  or  the 
general  receiver ;  but  owing  to  the  peculiar  nature  of  the  de- 
fence in  this  suit,  this  inquiry  is,  in  our  judgment,  certainly 
proper,  and  perhaps  necessary.  If  the  assignment  to  the  trus- 
tees were  valid,  and  the  defendant  is  chargeable  with  actual 
or  constructive  notice  of  its  existence,  prior  to  the  transactions, 
upon  "which  his  defence  is  founded,  the  whole  of  his  defence  will 
be  excluded,  and  a  decree  such  as  the  plaintiff  asks,  must  of 
necessity  foUow.  And  upon  this  supposition,  it  will  be  unneces- 
sary, and,  as  we  think,  inexpedient  to  consider,  whether  as  against 
a  title,  derived  solely  from  the  general  receiver,  the  defence 
could  be  sustained.  The  questions  which  the  suit,  if  founded 
solely  upon  the  title  of  the  general  receiver,  would  involve, 
may  and  probably  will  arise  in  other  cases ;  and  from  the  nature 
of  these  quesions,  we  are  unwilling  to  commit  ourselves  by  any 
intimation  of  opinion,  in  relation  to  any  of  them,  until  it  shall 
become  our  duty  to  decide  them. 

The  only  questions,  therefore,  that  we  propose  to  consider,  and 
in  relation  to  which  any  explanation  of  our  views  will  be  neces- 
sary, are,  first,  whether  the  assignment  to  the  trustees,  Curtis, 
Blatchford,  and  Graham,  was  operative  and  effectual ;  and,  se- 
cond, whether  the  defendant  is  to  be  charged  with  notice  of  that 
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assignment,  at  any  time  before  all  or  any  of  the  transactions  apon 
whieli  he  fonnds  his  defence. 

The  vaUdity  of  the  assignment  is  denied,  upon  the  single 
ground,  that,  contrary  to  the  provisions  of  the  revised  statutes, 
it  was  unauthorized  by  any  previous  resolution  of  the  board  of 
directors  of  the  company.  (1  E.  S.  ch.  18,  lit.  2,  sec.  8,  page 
691.)  In  considering  this  objection,  we  shall  assume  that  those 
provisions  of  the  revised  statutes  which  relate  to  moneyed  cor- 
porations are  applicable,  so  far  as  without  inconsistency  they 
may  be  applied  to  associations  organized  under  the  general 
banking  law;  but  it  is  proper  to  add,  that  the  position  we 
assume  is  regarded  by  us  as  far  more  questionable  than  it  seems 
to  have  been  considered  in  the  cases,  reported  and  unreported, 
to  which  we  were  referred  upon  the  argument.  Whether  th^e 
banking  associations  are  corporations  at  all,  in  the  sense  of  the 
revised  statutes,  and  whether  the  general  banking  law  does  not 
include  all  the  provisions,  restrictions,  and  liabilities,  to  which 
the  legislature  meant  that  the  associations  organized  under  the 
law,  their  directors  and  oflSicers,  should  be  subject,  are  questions 
upon  which  we  forbear  to  express  any  opinion,  but  which  we 
hold  ourselves  at  liberty  to  examine,  and  shall  feel  it  our  duty 
to  examine  with  the  care  and  attention  which  their  importance 
demands,  if  they  shall  arise  in  any  case  in  which  it  will  be 
necessary  to  decide  them.  We  think  that  no  decision  of  con- 
trolling and  paramount  authority  has  hitherto  been  made  in 
relation  to  either  of  them,  unless  that  of  the  court  of  errors  in 
Warner  v.  BeeT%  may  be  so  construed. 

Conceding,  however,  that  the  views  of  the  defendant's  counsel 
upon  these  doubtful  questions  are  correct,  we  are  still  of  opinion 
that  the  objection  upon  which  they  relied  cannot  be  sustained, 
first,  because  the  assignment  to  the  trustees  was  in  fact  author- 
ized in  the  mode  that  the  statute  requires ;  and,  second,  because 
the  want  of  such  an  authority  would  not,  in  this  case,  be  con- 
strued to  render  void  the  assignment. 

It  cannot  be  doubted  that  a  banking  association  under  the 
general  law,  may,  by  its  articles  of  association  and  by-laws, 
divide  the  business  it  is  authorized  to  transact  into  several 
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distinct  departments,  and  constititte  a  separate  board  of  direc- 
tors for  each  department ;  or  which  is  the,  same  thing,  may  intrust 
to  a  separate  committee  of  the  directors  the  exclusive  charge  of 
each  department,  clothing  that  committee  with  all  the  powers 
of  a  board,  in  relation  to  the  business  which  its  department  em- 
braces ;  and  it  is  exactly  this  course  that  the  original  associates 
of  the  North  American  Trust  and  Sanking  Company  actually 
followed  in  organizing  the  company.  By  the  second  section, 
article  10,  in  the  articles  of  association,  the  directoi*s  as  a  board 
are  empowered  to  make  such  by-laws,  rules,  and  regulations  for 
the  management  of  the  business  of  the  company  and  the  go- 
vernment of  themselves,  their  oflScers,  and  agents,  as  they  may 
think  expedient,  not  inconsistent  with  law  and  the  articles  of 
association. 

It  is  not  denied  that  the  by-laws  which  were  produced  and 
given  in  evidence  were  duly  made  in  pursuance  of  this  authority, 
and  we  are  clearly  of  opinion  that  they  are  neither  inconsistent 
with  law  nor  with  the  articles  of  association.  The  first  section 
in  the  first  article  of  these  by-laws,  declares  that  the  business  of 
the  company  shall  be  conducted  imder  two  divisions.  The  first 
division  to  embrace  the  business  relating  to  bonds,  mortgages, 
and  other  securities ;  and  the  second,  the  business  of  discount 
and  deposit,  that  is,  the  banking  business,  strictly  so  called.  It 
is  plain  that  these  divisions  were  meant  to  cover  the  whole  busi- 
ness of  the  company,  and  consequently  that  the  words  "  the 
business,"  in  the  first  division,  must  be  construed  to  mean  all 
business  relating  to  the  subjects  there  mentioned,  and  therefore, 
that  they  include  the  transfer  and  assignment,  as  well  as  the 
taking  of  mortgages  and  other  securities.  The  second  section  in 
the  same  article  establishes  two  departments,  corresponding 
with  the  preceding  divisions,  and  places  them  under  tlie  imme- 
diate supervision  and  direction  of  two  distinct  committees,  and 
then,  in  connexion  with  the  fourth  section  in  the  same  article, 
gives  to  the  committee  of  the  first  department,  denominated  the 
committee  of  investments  and  finance,  the  exclusive  charge  of 
all  the  business  belonging  to  the  first  general  division  of  the  ' 
business  of  the  company ;  not,  it  is  true,  making  this  delegation 
of  power  in  express  words,  but  in  language  that  was  evidently 
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meant  to  be  thus  underBtood,  since  otherwise  a  portion  of  the 
business  of  the  company  would  remain,  for  which,  as  not  falling 
mider  either  department,  no  provision  whatever  is  made— con- 
trary to  the  manifest  purpose  of  dividing  and  distributing  the 
whole.  Any  doubts,  however,  that  might  still  remain  upon 
the  question,  whether  it  was  intended  that  the  committee  of  in- 
vestment and  finance  should  have  power  to  direct  the  transfer  of 
securities,  are  effectually  removed,  by  the  clear  and  explicit  lan- 
guage in  the  third  section  of  the  second  article  of  the  by-laws, 
which  declares  that  the  president  shall  have  power  to  assign,  as 
well  as  to  cancel  and  discharge  ^^  all  mortgages,  judgments,  and 
other  instruments,  held  by  him  in  trust  for  the  company,  with 
the  approbation  and  sanction  of  the  committee  of  investments 
and  finances,"  thus  making  the  sanction  of  the  committee  equiva- 
lent to  a  resolution  of  the  board  of  directors ;  or,  more  properly, 
constituting  the  committee  such  a  board,  in  relation  to  this,  as 
well  as  all  other  business  which  they  are  authorized  to  supervise 
and  direct. 

The  construction  that  we  have  now  given  to  the  articles  of 
association  and  by-laws  of  this  company,  is  by  no  means  novel. 
It  was  adopted  and  acted  upon  by  the  supreme  court  in  this 
district,  sitting  as  a  court  of  equity,  in  the  case  of  Danoid  Leavitt, 
the  General  Receiver^  v.  Richard  M.  Blatchford  and  otJiers.ia) 
In  that  case,  an  assignment  of  certain  securities  of  the  company, 
made  by  the  president,  which  had  no  other  prior  sanction  than  a 
resolution  of  the  committee  of  investments  and  finance,  was  held 
to  be  valid,  and  the  decision  was  made  upon  the  express  ground, 
that,  in  the  division  of  all  the  business  of  the  company,  made  by 
its  by-laws,  all  the  general  powers  of  the  directors  over  the 
finances,  (meaning  undoubtedly  exclusive  of  the  funds  employed 
in  banking),  were  conferred  upon  and  might  be  exercised  by  this 
committee.  Upon  this  ground,  it  was  held  that  this  committee 
had  not  only  the  power  by  its  separate  action  to  borrow  money, 
but  to  secure  the  repayment  of  the  moneys  borrowed,  by  direct- 
ing an  assignment  of  securities  in  trust  for  the  lenders ;  which  is 


(a)  Now  reported  in  5  Baib.  S.  C.  R.  9,  and  3  Comflt.  19. 
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exactly  the  transaction  upon  which  the  title  of  the  plaintiff  in 
this  case,  as  derived  from  the  trustees,  is  foimded. 

Nor  is  this  the  only  authority  to  which  we  may  appeal, 
although  alone  it  would  be  suflSicient  to  justify,  if  not  control,  our 
decision.  In  the  case  of  the  Farmer^  Loom  a/nd  Trust  Company 
V.  Wm,  Blake  and  vnfe^  Chancellor  Walworth,  in  affirming  the 
decree  of  the  vice  chancellor  of  the  fourth  circuit,  expresses  very 
clearly  his  opinion,  that  an  assignment  of  a  bond  and  mortgage, 
made  by  the  president  of  the  St.  Lawrence  Bank,  an  association 
under  the  general  law,  was  valid,  upon  the  groimd  that  it  suffi- 
ciently appeared  from  the  evidence,  that  it  had  been  made  with 
the  knowledge  and  approbation  of  a  majority  of  the  finance 
committee;  and  that  by  the  by-laws  of  the  bank,  the  sanction 
of  this  committee  was  alone  necessary  to  authorize  the  act. 
The  by-law  of  this  bank  is  set  forth  in  the  opinion  of  the  Vice- 
Chanceljor  Willard,  and  it  corresponds  exactly  in  its  terms  with 
those  of  the  third  section  in  the  second  article  of  the  by-laws 
which  we  have  read. 

K  then  a  resolution  of  the  committee  of  investments  and 
finance,  must  be  deemed  a  resolution  of  the  board  of  directors, 
within  the  meaning  of  the  statutes,  and  such  is  our  decision,  the 
objection  that  the  assignment  to  the  trustees,  of  the  bond  and 
mortgage  of  the  defendant,  was  an  unauthorized  act,  and  there- 
fore invalid,  falls  to  the  ground,  for  that  such  a  resolution  was 
actually  passed,  has  not  been  denied.  It  was  adopted,  as 
appears  from  the  book  of  minutes  produced  in  evidence,  on  the 
30tb  April,  1840.  It  creates  a  new  trust  for  500,000  dollai-s, 
called  the  first  half  million  trust,  by  authorizing  an  issue  of  the 
bonds  of  the  company,  payable  in  London,  to  the  amount  of 
500,000  dollars,  in  the  form  previously  adopted  in  a  trust  for 
one  million  of  dollars,  to  be  secured  in  a  similar  manner  by  a 
pledge  of  bonds  and  mortgages  ;  and  for  the  purpose  of  securing 
the  payment  of  the  bonds,  so  to  be  issued,  it  directs  the  officers 
of  the  company,  to  select  bonds  and  mortgages  upon  property  in 
this  state,  to  the  amount  of  600,000  dollars,  and  authorizes  the 
president  to  transfer  the  same  to  Messrs.  Blatchford,  Ciuiis,  and 
Graham,  the  trustees  named  in  the  former  trust.  The  assign- 
ment and  trust  deed,  produced  and  read  upon  the  hearings  are 
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regarded  by  us  as  evidence  of  the  execution  of  the  powers  and 
authority  which  this  resolution  confers,  since  it  is  from  this 
resolution,  that  the  act  of  the  officers  of  the  company  in  selecting 
the  bonds  and  mortgages  to  be  pledged  for  the  payment  of  the 
bonds  of  the  company,  and  that  of  the  president  in  transferring 
by  assignment  to  tlie  tnistecs,  the  securities  thus  selected,  which 
include  the  bond  and  mortgage  of  the  defendant,  derive  their 
validity.  It  may  be,  that  the  necessary  papers  had  been  pre- 
viously executed  ;  but  until  this  resolution  was  passed,  they  had 
not,  nor  were  they  designed  to  have,  any  operation  or  effect. 
We  are  satisfied  that,  until  then,  there  was  no  actual  transfer  to 
the  trustees,  but  that  the  change  of  title  and  possession  followed 
and  were  a  consequence  of  this  resolution. 

It  is  not  necessary,  however,  to  place  our  determination  of 
'the  question  we  have  considered  solely  or  at  all  upon  the 
grounds  that  have  been  stated  ;  for,  admitting  that  a  resolution 
o£  the  entire  board  of  directors  was  necessary  to  give  validity 
and  effect  to  the  assignment,  by  the  president,  a  resolution,  that 
we  hold  to  be  not  only  sufficient,  but  conclusive  proof  of  the 
knowledge  and  assent  of  the  board,  was  adopted,  and  has  been 
given  in  evidence. 

It  was  adopted  on  the  15th  June,  1840,  and  its  terms  are  so 
material,  that  they  require  to  be  fully  stated. 

"  liesoluedj  That  the  finance  committee  be  authorized  to 
transfer  to  Messrs.  R.  M.  Blatchford,  Lewis  Curtis,  and  John 
L.  Graham,  in  trust,  bonds  and  mortgages,  not  exceeding 
$1,800,000,  as  a  security  for  the  bonds  of  the  company,  payable 
in  three  years,  for  not  exceeding  337,600  pounds  sterling,  with  6 
per  cent,  interest,  payable  in  London,  and  that  the  said  com- 
mittee be  authorized  to  add  any  amount  of  securities  that  may 
be  required  to  render  the  said  bonds  negotiable." 

That  this  resolution  directly  refers  to  the  million,  and  half 
million  trusts  that  had  been  previously  created  by  the  finance 
committee,  and  that  the  meaning  is,  that  1,200,000  dollars  of 
the  bonds  and  mortgages,  which  the  committee  are  directed  to 
transfer,  should  be  held  by  the  trustees,  under  the  first  trust, 
and  the  residue  under  the  second,  cannot  be  doubted,  and  has 
not  been  denied ;  but  that  the  true  import  and  effect  of  the  reso- 
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lution  may  be  understood,  there  are  other  facts  to  which  it  is 
necessary  to  advert.  Although  each  of  these  trusts  as  ci'eated 
was  expressed  in  doELarB^  yet  the  bonds  of  the  company  which 
they  were  intended  to  secure  were  sierling^  and  amounted  in 
the  aggregate,  those  under  the  miflion  trust  to  £225,000,  and 
those  under  the  half  million  to  £112,500,  making  together  the 
£337,500  mentioned  in  the  resolution.  These  bonds  were  pay- 
able in  London,  and  the  intention  was,  that  they  should  be 
transmitted  to  the  correspondents  and  agents  of  the  company  in 
that  city,  Messrs.  Palmer,  Mackillop,  Dent  &  Co.,  for  negotiation 
or  sale.  It  is  certain,  however,  that  none  had  been  negotiated, 
nor  probably  transmitted,  at  the  time  of  the  passage  of  this 
resolution.  This  fact  is  not  only  apparent  on  the  face  of  the 
resolution,  since  otherwise  an  issue  of  other  bonds  to  the  lull 
amount  that  was  originally  meant  to  be  secured,  would  not  have 
been  directed,  but  was  established  by  other  evidence.  Hence, 
although  when  this  resolution  was  passed,  the  assignment  and 
trust  deeds  relative  to  each  trust  had  been  executed,  and  the 
bonds  and  mortgages  allotted  to  each  probably  delivered  to  the 
trustees,  yet  the  entire  subject  was  still  under  the  absolute  con- 
trol of  the  company  and  its  directors.  The  bonds  and  mortgages, 
although  in  the  hands  of  the  trustees,  were  the  property  of  the 
company  alone.  The  whole  beneficial  interest  and  the  whole 
power  of  disposition  were  vested  in  them,  and  until  other  per- 
sons should  acquire  an  interest  as  holders  for  value  of  the  bonds 
of  the  company,  the  trustees  were  bound  to  obey  implicitly,  the 
^resolutions  and  instructions  of  the  board  of  directors.  That 
board,  so  long  as  things  remained  in  this  condition,  had  an 
absolute  right  to  revoke  and  annul  the  trusts,  and  reclaim  all 
the  securities  that  they  embraced,  and  this  right,  of  necessity, 
comprehended  that  of  changing  and  modifying  the  trusts,  in  their 
discretion ;  while  the  relation  to  the  company  in  which  the 
trustees  then  stood,  imposed  upon  them  the  duty  of  holding  the 
securities  in  their  hands  upon  any  new  terms  or  conditions  that 
the  directors  might  choose  to  declare.  Hence  the  resolution  of 
the  15th  June  was  adopted  by  the  board,  in  the  exercise  of  an 
authority  that  they  unquestionably  possessed,  and  its  necessary 
legal  effect  was  to  alter  and  modify  the  original  trusts  in  two 
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important  particulars ;  first,  by  substituting  bonds  of  the  com- 
pany, payable  in  three  years,  as  the  objects  of  the  trusts,  in  the 
place  of  bonds  payable  in  seven  years,  to  which  the  trust  deeds 
as  executed  alone  referred ;  and  second,  by  setting  aside  in 
eflect  the  selection  of  bonds  and  mortgages  that  had  been  made 
by  the  officers  of  the  company,  and  committing  the  whole  sub- 
ject of  the  choice  and  appropriation  of  the  securities  that  each 
trust  should  embrace,  to  the  discretion  of  the  finance  committee. 
We  are  satisfied  that  this  resolution  has  been  fiilly  executed, 
and  that  it  is  only  by  a  reference  to  its  terms  that  the  powers 
of  the  trustees,  and  the  nature  of  their  title,  can  be  ascertained 
and  defined. 

It  has  been  proved,  that  the  only  bonds  of  the  company  that 
have  been  issued,  and  the  payment  of  which  the  trusts  before 
created  could  operate  to  secure,  in  conformity  to  the  terms  of 
the  resolution,  were  payable  in  three  years  from  their  date  ;  and 
although  it  does  not  appear  that  the  finance  committee,  in  the 
exercise  of  their  discretion,  made  any  alteration  in  the  securities 
previously  assigned,  or  any  addition  to  their  number,  this  is 
only  a  proof  that  its  members  were  satisfied  with  the  selection 
of  bonds  and  mortgages  already  made,  and  therefore  ratified 
and  confirmed  it ;  but  we  are  clearly  of  opinion,  that  the  title  of 
the  trustees  to  the  bonds  and  mortgages  they  were  thus  per- 
mitted to  retain,  is  just  as  certainly  to  be  referred  to  the 
discretion  and  choice  of  the  finance  committee,  acting  under  the 
resolution  of  the  15th  June,  as  it  must  have  been  to  substituted 
bonds  and  mortgages,  had  those  first  assigned  been  wholly  with- 
drawn. It  is  the  assent  of  the  finance  committee,  acting  under 
the  resolution,  that  alone  gave  effect  to  the  prior  assignment. 

It  is  evident  that  the  facts  which  have  now  been  stated,  con- 
stitute a  full  reply  to  the  objection  that  was  strenuously  insisted 
on  by  the  counsel  for  the  defendant,  namely,  that  the  resolution 
of  the  15th  June,  being  subsequent  in  date  to  the  assignment, 
could  not  be  relied  on  as  evidence  of  a  compliance  with  the 
terms  of  the  statute,  which  expressly  require  a  "previous 
resolution."  This  resolution  was  previous  to  any  assignment 
that  either  was,  or  was  intended  to  be,  operative  and  effectual. 
It  was  previous  to  any  assignment  that,  under  the  state  of  facts 
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that  then  existed,  could  operate,  or  was  designed  to  operate,  as 
a  transfer  of  the  property  of  the  company.  Until  this  resolution 
was  passed,  the  assignment  was  nominal,  formal,  and  lifeless. 
It  derived,  from  this  resolution  alone,  its  vitality  and  force ;  and 
upon  this  resolution  alone,  the  title  of  the  trustees,  and  of  the 
plaintiff  as  their  representative,  is  actually  founded. 

Were  the  circumstances  of  this  case,  however,  such  as  they 
were  supposed  to  be  by  the  defendants  counsel ;  were  it  true 
that  the  resolution  of  the  15th  June  must  be  regarded  as  subse- 
quent to  the  assignment;  yet,  thus  construed,  it  would  be 
amply  sufficient  to  repel  the  objection  founded  upon  the  statute, 
since  upon  the  narrowest  construction  it  is  impossible  to  deny 
that  the  resolution  recognises  and  sanctions  the  trust  previously 
created  ;  and  this  sanction  is  all  that  the  statute  in  its  just  con- 
struction requires.  We  are  fully  convinced  that  the  sound  and 
most  reasonable  maxim  of  the  common  law,  '^  JidtiAdbitio  j/riori 
mandato  <£quipci/ratuT^  that  a  subsequent  ratification  is  equiva- 
lent to  a  prior  authority,  (i.  e.  gives  the  same  validity  to  an  act 
that  upon  the  ground  of  a  want  of  authority  is  sought  to  b^ 
impeached,)  a  maxim  borrowed  from  the  Boman  law,  and  now 
an  element  in  the  jurisprudence  of  every  civilized  nation,  is 
just  as  applicable  to  this  case  as  to  any  other  to  which  it  has 
ever  been  applied.  We  believe  this  maxim  to  be  universal  in 
its  application,  since  we  have  been  unable  to  discover  that  there 
is  or  can  be  any  exception  frx)m  the  reasons  upon  which  it  is 
founded.  It  is  a  mistake  to  suppose  that  the  word  '^  previous,'^ 
in  the  statute,  creates  such  an  exception.  In  every  case  to 
which  the  maxim  is  or  can  be  applied,  a  previous  authority  is 
necessary  to  give  an  immediate  validity  to  the  act  that  is  alleged 
to  be  confirmed ;  the  very  words  of  the  maxim  imply  that  this 
necessity  exists,  and  whether  it  arise  from  a  rule  of  the  common 
law,  or  a  provision  in  a  statute,  must  be  immaterial.  By  the 
rule  of  the  common  law,  a  previous  mandate  or  order  is  just  as 
necessary  to  make  the  act  of  a  person  assuming  to  be  an  agent, 
binding  upon  the  principal,  as  by  the  terms  of  this  statute,  a 
previous  resolution  of  the  board  of  directors  to  make  the  act  of 
the  president  binding  upon  the  corporation  \  and  we  know  no 
reason  why  it  is  not  just  as  competent  to  the  directors  to  adopt 
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and  ratify  the  unanthorized  act  of  the  preeident,  as  to  the  prin- 
cipal, that  of  his  agent.  Hie  role  of  law  and  of  good  sense  that 
gives  the  power  of  confirmation,  is  as  applicable  to  the  one  case 
as  to  the  other.  It  is  jnst  as  reasonable  in  the  one  case  as  in 
•the  other,  that  the  act  thns  confirmed,  although  previously  void, 
should  no  longer  be  subject  to  impeachment. 

Nor  is  it  necessary  to  rest  our  opinion  upon  the  reasons  that 
have  been  stated.  It  has  been  repeatedly  decided,  that  when  a 
prior  authority  is  rendered  necessary  by  a  statutory  provision, 
the  want  of  such  an  authority  may  be  supplied,  and  the  act 
impeached  be  rendered  valid,  by  proof  of  its  adoption  by  the 
jperson  by  whom  it  might  have  been  authorized.  An  act  of 
parliament,  which  is  still  in  force  in  England,  (28  G^.  HE.  ch. 
56,)  declares,  that  where  an  insurance  is  made  by  an  agent,  the 
name  of  the  principal,  or  of  the  person  who  Jkos  received  the 
order  to  msv/re^  must  be  inserted  in  the  policy ;  and  it  is  admitted, 
as  the  plain  and  necessary  import  of  the  words  of  the  statute, 
that  where  the  policy  is  in  the  name  of  an  agent,  the  absence  of 
a  previous  order  to  insure,  received  by  him,  renders  the  contract 
inoperative  and  void. 

There  is  a  single  case,  in  which  Lord  Ellenborough  doubted 
whether  the  words  of  the  statute  are  not  so  express  and  impera- 
tive, as  to  exclude  the  evidence,  when  no  previous  order  is 
shown,  of  a  subsequent  adoption  of  the  i)olicy,  {BeU  v.  Jansen^ 
1  M.  &  S.  201 ;)  but  the  doubts  of  his  lordship  do  not  appear 
to  have  been  shared  by  his  learned  brethren,  and  the  law  is 
settled  by  many  successive  decisions,  that  the  adoption  by  the 
principal  of  an  insurance  made  by  a  voluntary  agent,  supplies 
the  want  of  a  previous  order  to  insure,  and  renders  the  contract 
valid  in  its  origin.  (  Wdff  v.  HardoasUe^  1  Bos.  &  Pull.  316 ; 
Sterling  v.  YaugTum^  11  East  619 ;  Hagedom  v.  Oliverson^  1 
M.  &  S.  485 ;  Houth  v.  Thompson^  12  East  274 ;  Zueenu  v. 
Oranfffordj  2  New  Eep.  269.)  The  terms  of  onr  statute  are  not 
more  plain  and  positive  than  those  of  the  English  act  of  parlia- 
ment, and  if  the  construction  given  to  the  latter  is  not  unjust  or 
unreasonable,  we  are  justified  in  following  it. 

It  is  not,  however,  necessary  to  say  that  a  resolution  of  a  board 
of  directors,  ratifying  an  assignment  made  by  the  president 
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without  authority,  has  anj  retro-active  force.  It  is  sufficient  to 
saj,  that  the  assignment  is  valid,  from  the  time  that  the  sanction 
of  the  board  has  thus  been  given  to  it;  and  we  are  quite  certain 
that  in  saying  this,  although  we  may  not  follow  the  words  of  the 
statute  in  their  literal  sense,  we  fully  satisfy  their  meaning  and 
policy. 

We  have  deemed  it  expedient  to  reply  fiilly  to  the  objections 
we  have  been  considering,  in  order  that  we  might  explain  our 
views  as  to  the  true  construction  of  a  very  important  statutory  pro- 
vision ;  but  were  there  no  evidence  in  this  case  of  a  previous  or 
subsequent  resolution  of  the  board  of  directors,  sanctioning  the 
act  of  the  president,  it  would  still  be  necessary  to  hold,  accord- 
ing to  our  understanding  of  the  facts  and  the  law,  that  his  assign- 
ment to  the  trustees,  of  the  bond  and  mortgage  of  the  defendant, 
was  valid  and  effectual,  from  the  time  that  the  bonds  of  the 
company,  which  the  assignment  was  meant  to  secure,  came  into 
the  hands  of  holders,  for  a  valuable  consideration  and  without 
notice.  We  think  that  it  appears  clearly,  from  the  evidence, 
that  Messrs.  Palmer,  Mackillop,  Dent  &  Co.,  became  such 
holders,  and  as  such  became  entitled  to  the  protection  of  the 
statute,  as  embraced  within  the  exception,  which  declares  that 
no  conveyance,  assignment,  or  transfer,  is  to  be  construed  as 
void,  ^^  in  the  hands  of  a  purchaser  for  a  valuable  consideration 
and  without  notice."  It  will  not  be  supposed  that  the  words 
'^  in  the  hands,'^  must  be  literally  construed,  so  as  to  exclude  the 
possession  of  a  trustee  or  agent ;  nor  that  the  word  "  purchaser" 
is  to  be  understood,  in  its  limited  popular  sense,  as  applying 
only  to  a  person  who  derives  his  title  from  an  actual  sale.  Every 
person  who,  for  any  consideration  that  the  law  judges  to  be 
valuable,  has  acquired  directly  or  indirectly,  a  legal  or  equitable 
title,  or  interest,  by  an  assignment  or  transfer  from  a  moneyed 
corporation,  is  to  be  deemed  a  purchaser,  within  the  meaning  of 
the  statute ;  and  within  this  definition  every  assignee  of  a  bond 
and  mortgage,  whether  the  assignment  is  made  to  him  directly 
or  to  a  trustee  for  his  benefit  and  security,  and  whether  it  is 
made  absolutely  or  as  a  collateral  security,  is  plainly  included. 
Hence  the  holders  for  value  of  the  sterling  bonds  of  the  com- 
pany, which  the  half  million  trust  was  created  to  secure,  as  they 
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acquired  an  immediate  beneficial  interest,  in  all  the  secnrities 
that  had  been  Hfisigned  in  trust  for  the  payment  of  those  bonds, 
became,  in  effect,  the  assignees  and  purchasers  of  eveiy  bond 
and  mortgage  that  the  assignment  embraced.  To  deny  these 
positions,  is  in  effect  to  say  that  there  can  be  no  purchaser  for  a 
valuable  consideration  where  a  trust  intervenes.  The  trustee  is 
not  such  a  purchaser,  because  from  him  no  consideration  pro- 
ceeds, nor  the  cestui  que  trusty  because  to  him  no  such  title  is 
given  as  the  law  requires. 

It  appears  fix)m  the  testimony  of  Mr.  Murray,  who  acted  as 
the  agent  of  the  company  in  London  in  1840-41,  that  none  of 
the  bonds  of  the  company  belonging  to  the  half  million  trust, 
were  ever  sold  in  market ;  but  that,  during  the  summer  and 
autumn  of  1840,  they  were  from  time  to  time  transferred  to 
Palmer,  Mackillop,  Dent  &  Co.,  as  a  portion  of  their  security 
for  a  very  large  debt  antecedently  owing  to  them  from  the  com- 
pany. When  they  consented  to  accept  these  bonds,  they  gave  up 
to  Mr.  Murray  for  the  benefit  of  the  company,  other  securities, 
principally  state  stocks,  at  least  of  equal  value,  which  were  then 
in  their  hands ;  and  it  is  needless  to  refer  to  the  decisions  to  show, 
that  by  the  surrender  of  these  securities,  they  became  the  pur- 
chasers of  the  bonds  for  a  valuable  consideration.  It  is  not  to 
be  doubted,  that  they  became  so  just  as  certainly  and  effectually, 
as  if  the  whole  sum  for  which  the  bonds  were  given,  had  been 
advanced  by  them  in  cash  when  they  received  them.  By  the 
same  act,  they  became  the  purchasers  of  the  bonds  and  mort- 
gages, included  in  the  half  million  trust,  held  by  the  trustees ; 
and  from  tliat  time,  ^Y&tj  one  of  these  mortgages  was,  in  judg- 
ment of  law,  in  their  hands. 

It  is  equally  ceilain  that  they  became  fiuch  purchasers  without 
notice,  that  is,  without  notice  of  any  fact  by  which  the  validity 
of  their  title  could  be  affected.  So  far  from  believing  or  suspect- 
ing that  the  statute  had  been  violated,  they  were  solemnly 
assured,  and  doubtless  believed,  that  its  provisions  had  been 
fidly  complied  with.  The  recital  in  the  trust  deed,  a  counter- 
part of  which  was  in  their  possession,  contains  the  assurance  to 
which  we  refer ;  and  had  they  not  thoroughly  believed  this 
recital  to  be  true,  there  is  no  hazard  in  saying  they  would  never 
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have  consented  to  accept  the  bonds;  they  would  never  have 
parted  with  the  state  stocks,  had  a  suspicion  of  its  &lsity  entered 
their  minds. 

As  the  imputation  of  actual  notice  is  thus  effectually  disproved, 
it  remains  only  to  consider  whether  upon  any  grounds  Palmer, 
MackQlop,  Dent  &  Co.  are  chargeable  with  notice  by  construc- 
tion of  law,  that  is,  whether  the  facts  of  the  case  suggest  any 
principle  upon  which  the  doctrine  of  constructive  notice — ^a  very 
reasonable  doctrine  when  properly  understood — can  be  justly 
applied  to  them.  It  has  been  frequently  said,  and  in  the  recent 
case  of  Johnson  v.  Btuh,  (3  Barbour's  Chan.  Kep.  207)  the  argu- 
ment was  pressed  by  the  defendant's  counsel  with  much  inge- 
nuity and  force,  that  as  the  statute  forbids  any  transfer  of  the 
property  and  effects,  exceeding  a  limited  value,  of  a  moneyed 
corporation,  not  authorized  by  a  previous  resolution  of  the  board 
of  directors,  every  purchaser  from  such  a  corporation  is  bound 
to  ascertain  whether  the  title  which  he  receives  is  sanctioned  by 
the  provisions  of  the  law,  and  if  he  omit  to  inquire,  and  the  fact 
prove  to  be  otherwise,  is  chargeable  with  notice.  He  is  bound 
to  know,  and  is  presumed  to  know,  that  a  resolution  of  the  board 
is  necessary,  and  is  therefore,  at  his  peril,  bound  to  know  whether 
it  was  actually  passed.  The  argument  is  specious,  and  but  for 
the  exception  which  the  statute  contains,  would  be  conclusive. 
But  for  this  exception,  the  duty  to  inquire  would,  in  every  case, 
attach  upon  a  purchaser,  and  his  omission  to  inquire  would 
charge  him,  in  every  case,  with  a  knowledge  of  the  facts  that  an 
inquiry  would  have  disclosed.  But  we  cannot  listen  to  an  argu- 
ment that,  if  admitted  to  prevail,  would  reduce  the  exception  in 
the  statate  to  a  dead  letter,  and  render  the  promise  it  holds 
forth  to  purchasers,  a  delusion  and  a  mockery.  If  the  duty  to 
inquire  exist  in  any  case,  it  must  in  all ;  and  in  all,  the  omission 
to  inquire  must  be  followed  by  the  same  consequences,  and  hence 
there  is  no  possible  case  to  which  the  exception,  in  &vor  of  pur- 
chasers vnthout  notice,  would  be  found  to  apply.  That  there 
may  be  purchasers  without  notice,  the  words  of  the  exception 
necessarily  imply ;  the  argument  would  prove  that  there  can  be 
none.  We  believe  that  the  words  of  the  statute  have  a  meaning 
that  must  be  followed,  and  therefore  reject  an  argument  that 
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robs  them  of  all  possible  significance.  We  are  not  to  be  under- 
stood as  meaning  to  say,  that  circumstances  may  not  exist  that 
will  impose  the  duty  of  inquiry  upon  a  purchaser  from  a 
moneyed  corporation,  and  operate,  when  he  neglects  to  inquire, 
as  a  constructive  notice ;  but  it  is  quite  certain,  that  the  mere 
fact  that  he  is  a  purchaser,  is  not  constructive  notice,  and  that, 
as  a  general  rule,  in  order  to  charge  him,  actual  notice  must  be 
proved,  (a) 

It  may  possibly  be  thought  that  there  is  another  ground  upon 
which  the  imputation  of  notice  to  Palmer,  Mackillop,  Dent  A 
Co.  may  be  legally  rested.  It  may  be  said,  that  the  tnisteea 
were  their  agents,  and  that  the  rule  of  law  is  positive,  and  with- 
out exception,  that  notice  to  an  agent  is  notice  to  his  principal. 
We  are  very  far  from  thinking  that  notice  to  trustees  selected 
and  appointed  by  the  Company,  could  operate  as  notice  to  the 
innocent  purchasers  of  the  bonds ;  but  this  is  a  question  that  we 
refuse  to  consider,  since  we  are  satisfied  that  the  trustees  are  no 
more  chargeable  with  notice,  than  the  purchasers  whom  they 
represented.  Not  only  is  there  no  evidence  of  the  fact,  but  its 
admission  woidd  convict  them  of  a  very  gross  fraud,  in  becom- 
ing parties  to  a  trust  deed,  containing  a  recital,  which  they 
knew  to  be  false,  and  which  could  only  have  been  meant  to 
deceive  those  for  whom  they  consented  to  act,  and  whose  rights 
and  interests  ihey  solemnly  agreed  to  protect.  None  other  than 
the  clearest  and  most  incontrovertible  proof  would  justify  us  in 
saying  that  such  a  fraud  was  committed  or  meditated ;  and  we 
should  do  violence  to  our  own  convictions,  if  we  uttered  a  word 
by  which  the  imputation  might  seem  to  be  countenanced.  We 
reject  it  utterly ;  there  is  no  more  reason  for  doubting  the  per- 
fect good  faith  of  the  trustees,  than  that  of  the  purchasers. 
K  the  purchasers  were  deceived  and  mistaken,  so  were  the 
trustees.  • 

We  have  said  all,  perhaps  more  than  all,  that  was  necessary 
to  be  said  upon  the  questions  we  have  considered.    Having 


(a)  See  Cory  1  t.  MeEbrath,  S.  P.  ia  the  other  branch  of  the  court ;  the  aeeoDd 
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shown  that  the  assignment  to  the  trustees  was  authorized  or 
sanctioned  by  the  board  of  directors,  or  if  not  so  authorized  or 
sanctioned,  was  rendered  valid  by  subsequent  facts ;  the  next^ 
inquiry  is,  whether  there  is  such  evidence  that  the  defendant* 
had  notice  of  the  assignment,  as  must  preclude  us  from  admit- 
ting, in  whole  or  in  part,  the  defence  upon  which  he  has  relied. 
The  rule  of  law,  which  is  indeed  familiar  and  elementary,  is  not 
disputed ;  that  the  assignee  of  a  debt,  from  the  time  that  the 
assignment  is  known  to  the  debtor,  is  the  creditor  to  whom  alone 
the  debt  must  be  satisfied,  so  that  his  right  to  enforce  its  pay- 
ment, can  never  be  affected  by  any  subsequent  transaction 
between  the  debtor  and  his  original  creditor.  In  respect  to  the 
assignee,  every  such  transaction  is  "  rea  inter  alios  actaP  In 
the  present  case,  it  has  been  distinctly  and  very  properly 
admitted,  that  if  the  assignment  is  valid,  the  defendant's  certain 
knowledge  of  its  existence  in  March,  1841,  must  exclude  the 
larger  portion  of  the  credits  to  which  he  has  claimed  to  be 
entitled.  Upon  this  supposition,  the  controversy  is  limited  to 
the  single  sum  of  7,500  dollars,  which  has  been  treated  as  a 
loan,  or,  more  properly,  as  the  aggregate  of  several  loans  made 
by  the  defendant  to  the  company,  in  the  months  of  January  and 
February,  1841.  The  next,  in  order  of  time  of  the  credits  that 
are  claimed,  is  the  sum  of  8,325  dollars,  the  value,  at  seventy- 
five  per  cent.,  of  one  hundred  and  eleven  shares  in  the  capital 
stock  of  the  company,  which  it  is  alleged  that  the  defendant 
transferred,  and  the  company  agreed  to  accept,  as  a  payment 
of  that  amount  of  the  capital  sum  secured  by  his  mortgage ; 
and  the  date  of  this  payment  is  the  let  March,  1841.  His  right 
to  be  credited  by  the  company  with  the  two  remaining  sums  of 
3000  and  10,000  dollars,  if  it  in  fact  exists,  it  is  clear,  from  the 
evidence,  was  acquired  subsequently  to  the  agreement  in  rela- 
tion to  the  shares  of  stock,  and  probably  not  sooner  than  in 
May,  1341.  The  agreement  between  him  and  the  company,  in 
relation  to  the  transfer  of  the  stock,  and  its  acceptance  as  a 
payment,  was  produced  and  read  in  evidence,  signed  by  the 
president  of  the  company  and  by  the  defendant.  It  refers 
expressly  to  the  assignment  and  trust  deed,  and  recites  that  the 
bond  and  mortgage  of  the  defendant,  together  with  others,  had 
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been  previously  assigned  to  Blatchford,  Cnrtis  &  Graham,  in 
trust  for  the  holders  of  the  bonds  of  the  company,  and  as  -a 
pledge  to  the  holders  for  the  payment  of  those  bonds,  and  that 
the  trustees  were  willing  to  receive  the  shares  of  stock  at  the 
rate  agreed  upon,  in  payment  of  one  third  of  the  principal  sum 
due  upon  the  bond  and  mortgage  of  the  defendant,  provided  the 
holders  of  the  bonds  of  the  company  should  approve  thereof  in 
writing. 

During  the  hearing,  it  was  for  a  time  insisted  that  the  written 
approval  of  the  bond-holders  had  been  obtained ;  but  in  the 
result,  it  was  proved  to  our  entire  satisfaction,  that  it  had  been 
deliberately  withheld.  Although  the  refusal  of  the  bond- 
holders, Palmer,  Mackillop,  Dent  &  Co.,  to  consent  to  the  pro- 
posed arrangement,  rendered  the  agreement  as  to  them  inopera- 
tive and  void,  it  could  not  impair  the  positive  evidence  which 
it  affords  of  the  defendant's  knowledge  and  admission  of  their 
rights  ;  and  hence  not  only  the  payment  to  which  their  assent 
was  refused,  but  the  credits  which  the  defendant  has  claimed, 
arising  from  subsequent  fiicts,  must  of  necessity  be  rejected. 

The  only  question,  therefore,  is,  whether  the  defendant  is  to 
be  charged  with  notice  of  the  assignment  of  his  bond  and 
mortgage,  at  any  time  prior  to  the  month  of  January,  1841,  so 
as  to  exclude  a  set  off  of  the  sums  which  it  is  said  that  he 
advanced  to  the  company  in  that  and  the  succeeding  month. 
This  inquiry  will  not  long  detain  us.  "We  shall  not  say  that 
there  is  conclusive  proof  of  the  actual  knowledge  of  Ihe  defend- 
ant; but  we  feel  no  difficulty  or  doubt  in  saying,  that  the 
evidence  raises  a  presumption  of  his  knowledge,  that,  in  a 
court  of  equity,  he  could  never  be  allowed  to  contradict.  The 
fact  may  possibly  be  otherwise,  but  upon  the  evidence,  we  are 
bound  to  presume  that  he  was  himself  a  party  to  the  transfer  of 
his  bond  and  mortgage  to  the  trustees,  and  that  the  trustees 
derived  their  title,  if  not  from  his  individual  act,  certainly  from 
an  act  in  which  he  co-operated.  The  resolution  of  the  board  of 
the  16th  June,  1840,  furnishes  the  evidence  to  which  we  refer, 
and  all  that  we  have  now  said  is  a  necessary  consequence  of  the 
construction  that  we  have  already  given  to  that  resolution.  The 
defendant  was  present  as  a  director,  at  the  meeting  of  the  board 
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at  which  it  was  adopted,  and  was  then  chairman  of  the  finance 
oommittee,  npon  which  the  resolution  imposed  the  duty  of 
selecting  and  transferring  the  bonds  and  mortgages,  or  other 
Becnrities,  which  the  million  and  half  million  trusts  were  respec- 
tively meant  to  include.  The  duty  thus  imposed  upon  him,  and 
which,  by  his  assent  to  the  resolution,  he  consented  to  assume, 
we  must  presume  that  he  discharged.  He  must,  therefore,  have 
examined  with  care,  for  such  was  plainly  his  duty,  all  the  bonds 
and  mortgages  then  in  the  hands  of  the  trustees,  for  the  purpose 
of  determining  whether  others  should  be  added  or  substituted, 
or  the  trustees  be  permitted  to  retain  them  for  the  purposes  for 
which  they  were  originally  assigned ;  he  must,  therefore,  have 
ascertained  that  his  own  bond  and  mortgage  was  in  the  number 
of  those  then  held  by  the  trustees ;  and  must  either  have  given 
his  own  consent  to  their  retaining  it,  or  must  have  known  that 
by  the  act  of  the  committee  they  were  permitted  to  do  so.  Nor 
is  this  all.  Had  it  been  admitted  and  proved  that  the  defendant 
never  acted  under  the  resolution  of  the  16th  June,  and  had  no 
personal  knowledge  of  the  action  of  the  committee  of  which  he 
was  chairman,  his  voluntary  ignorance — an  ignorance  arising 
from  his  violation  or  neglect  of  a  certain  known  duty — would 
furnish  no  excuse  and  constitute  no  defence.  He  was  bound  to 
make  the  inquiry,  that,  in  the  absence  of  contrary  proof,  we 
have  presumed  him  to  have  made ;  and  in  all  cases  where  the 
duty  to  inquire  exists,  the  law  charges  the  party  upon  whom  it 
rests,  with  a  knowledge  of  all  the  facts  that  the  inquiry,  if  made, 
would  have  revealed  to  him.  It  is  upon  this  principle  that  the 
doctrine  of  constructive  notice,  both  in  law  and  equity,  mainly 
rests,  and  we  doubt  whether  a  case  has  occurred,  in  which  the 
principle  has  been  applied  with  more  manifest  reason,  or  more 
conclusive  force. 

Could  we  even  reject  from  our  consideration  the  resolution  of 
the  15th  June,  there  are  other  grounds  upon  which,  with  entire 
satisfaction  to  our  own  minds,  we  should  place  our  decision. 
We  doubt  whether  a  director  of  a  moneyed  corporation  or  bank- 
ing association,  should  ever  be  permitted  to  deny  his  own  know- 
ledge of  the  lawful  transactions  of  the  company,  if  by  such  denial 
the  rights  of  a  third  person,  an  innocent  dealer  with  the  com- 
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pany,  may  be  prejudiced  or  affected.  We  doubt  whether  he 
should  be  permitted  to  deny  his  knowledge  of  any  transaction 
which,  in  the  discharge  of  his  duties  as  a  trustee  of  the  stock- 
holders and  creditors,  and  a  guardian  of  their  property  and 
interests,  he  was  bound  to  know.  But  the  defendant  was  not 
merely  a  director  of  this  banking  association.  He  was,  as 
already  stated,  chairman  of  the  finance  committee,  and  to  thia 
committee  the  investment,  management,  and  care  of  the  capital 
of  the  company  were  specially  intrusted.  That  committee  was 
bound  to  know  in  what  manner  and  in  what  securities  the  capital 
was  invested,  and  to  permit  none  of  the  secitrities  in  which  it 
was  invested  to  be  withdrawn,  unless  replaced  by  other  securi- 
ties of  equivalent  value.  Nor  can  we  understand  why  the  duties 
thus  imposed  upon  the  committee,  ought  not  to  be  considered  as 
attaching  personally  upon  each  of  its  members.  It  is  true,  that 
a  committee  cannot  act  as  such,  until  its  members  are  convened, 
but  the  knowledge  necessary  to  its  action,  each  member  is  bound 
to  possess. 

The  bond  and  mortgage  of  the  defendant  were  an  investment 
of  a  portion  of  the  capital  of  the  company ;  but  they  ceased  to 
be  such  when  they  were  withdrawn  from  the  charge  of  the 
finance  committee,  and  assigned  to  the  trustees ;  nor  could  the 
finance  committee,  without  a  violation  of  duty,  have  permitted 
this  withdrawal  and  transfer,  unless  other  securities,  which  they 
deemed  to  be  of  equal  value,  were  then  substituted.  Hence,  as 
we  must  presume  that  the  finance  committee  performed  its 
duty,  the  facts  of  withdrawal,  transfer,  and  substitution  must 
have  been  known  to  its  members,  and  as  no  ground  for  a  dis- 
tinction can  be  stated,  it  is  to  each  of  them  that  this  knowledge 
must  be  imputed.  Could  we  admit  that  the  presumption  of 
notice  to  the  defendant,  arising  from  these  facts,  might  be 
repelled,  no  evidence  to  repel  it  has  been  given.  It  is  true,  that 
the  answer  contains  a  denial  of  notice,  but  the  answer  is  not 
under  oath,  nor  is  the  demal  responsive  to  any  allegation  in  the 
bill.  It  is  not,  therefore,  evidence  in  itself,  and  it  is  wholly 
unsupported  by  proof.  We  can  lay  no  stress  upon  the  circum- 
stance that  the  defendant  continued  to  pay  the  interest  upon  his 
moi*tgage  to  the  officers  of  the  company,  at  its  banking-house, 
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during  a  considerable  period  after  the  mortgage  had  been 
assigned  to  the  trustees,  for,  by  an  express  provision  in  the  trust- 
deed,  the  company  was  entitled  to  receive  the  interest  upon  all 
the  mortgages  assigned,  until  default  was  made  in  the  payment 
of  its  own  bonds.  A  payment  of  interest,  consistent  with  the 
assignment,  is  of  no  weight,  as  repelling  the  presumption  of  the 
defendant's  knowledge  of  the  fact. 

"We  give  no  opinion  upon  the  question,  whether  the  defence 
that  has  been  set  up,  or  any  portion  of  it,  could  have  been 
allowed  to  prevail,  had  this  suit  been  brought  by  the  general 
receiver,  or  could  only  have  been  maintained  upon  his  title ;  but 
as  the  case  stands,  and  for  the  reasons  that  have  been  given,  the 
defence  as  a  whole,  and  in  all  its  parts,  must  be  overruled. 

The  plaintiff  is  entitled  to  the  usual  decree,  with  costs. 


Palheb,  Special  Eeceiver,  &c.  v.  Lawsence  and  others. 

Tlie  obligation  of  actual  payment  is  created,  in  all  caaeii,  by  a  subaciiption  to  a 
capital  stock,  unless  the  terms  of  the  subscription  are  such  as  plainly  to  exclude  it 

This  rule  applies  with  peculiar  force,  to  the  associates  of  a  banking  company,  un^er 
the  general  banking  law. 

Where  a  subscriber  to  the  capital  stock  of  a  banking  company  transfers  to  a  pur- 
chaser the  shares  allotted  to  him  without  having  paid  the  amount  of  his  subscripfioiv 
and  the  purchaser  thereupon  executes  a  bond  and  mortgage  to  the  company  to 
secure  the  payment  of  the  nominal  amount  or  par  value  of  the  sharoe,  and  the  com- 
pany accepts  the  same  in  satisfaction  of  the  subscription  ;  the  transaction  is  a  nova- 
tion— the  substitution  of  one  debtor  for  another. 

In  all  such  cases,  the  original  debt  is  as  valid  a  consideration  for  the  new  promiM^'Or 
security,  as  for  that  for  which  it  is  substituted ;  and  the  transaotion  is  equally  as 
lawful  as  if  the  original  subscriber  had  secured  the  payment  of  his  subscription  by 
his  own  bond  and  mortgage,  instead  of  those  of  a  stranger. 

Such  a  bond  and  mortgage  may  be  enforced  in  the  hands  of  an  assignee. 

Although  by  the  just  construction  of  the  general  banking  law,  it  is  neceasary  that  the 
whole  capital  of  an  association  organized  under  its  provisions  should  be  paid,  or 
secured  to  be  paid,  at  the  time  of  its  being  organized,  as  a  condition  precedent  to 
the  l^al  existence  of  such  association  ;  yet  the  actual  pajnnent  of  the  capital  n^ed 
not  precede  the  making  and  filing  of  the  certificate. 

The  subscriptions  of  the  associates  for  the  capital  stock  will  be  deemed  a  compfiaMe 
with  the  condition,  as  much  as  if  each  associate  had  given  hie  note  or  bond  for  the 
amount  of  his  shares. 

Vol.  m.  11 
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A  certificate  made  and  filed  for  die  puipose  of  organizing  a  banking  aflsoeiatlon  under 
the  general  banking  law,  if  fai  confomity  with  the  terms  of  that  act,  is  eridence  of 
the  truth  of  the  facts  that  it  redtee  ;  and  is  consequently  evidence  that  the  provi- 
Bions  of  the  statute  have  been  complied  with^  and  that  the  company  was  duly 
organized. 

f^m  the  time  that  such  certificate  is  made  and  filed,  and  recorded,  the  association 
becomes  a  corporation,  or  qnmsi  corporation,  under  the  statute,  poseeesing  all  tbe 
privilegesy  and  competent  to  exercise  all  the  powers  that  the  statute  confen.  And 
from  that  time,  every  person  is  precluded  from  denying  its  legal  or  corporate  exist- 
ence in  any  suit  or  controveisy  whatever. 

A  defendant  who  has  contracted  with  a  corporation  de  facto,  will  not  be  permitted  to 
allege  any  defect  in  its  organization,  as  aflecting  its  capacity  to  contract  or  sue  ; 
all  such  objections,  if  valid,  are  only  available  on  behalf  of  the  sovereign  power  of 
the  state. 

An  original  associate  in  a  banking  association,  cannot  be  peimitted  to  impeach  the 
certificate  which  he  has  subscribed.  He  cannot,  therefore,  deny  the  legal  existence 
of  the  company,  or  the  validity  of  its  shares.  If  there  is  any  fraud  or  illegality  in 
the  organization  of  the  company,  he,  being  a  party  to  it,  viill  not  be  allowed  to  found 
a  defence  upon  it. 

And  a  |)er8on  purchasing  the  stock  of  such  original  associate,  and  assuming  his 
indebtedness  to  the  company,  upon  his  subscription,  places  himself  in  the  same 
relation  to  the  company,  and  virill  be  estopped  from  disputing  the  validity  of  the 
debt  upon  any  grounds  that  could  not  have  been  taken  by  the  original  associate 
himself. 

A  party  will  not  be  penm'tted  to  rescind  a  contract,  tiie  fruits  of  which  he  retains, 
and  can  never  be  compelled  to  restore. 

Nor  can  a  party  impeach  a  title  that  he  has  himself  transferred,  until  the  invalidity  of 
his  own  transfer  has  been  established  ;  and  this  rule  is  as  applicable  to  eveiy  trans- 
fer of  personal  property  as  to  transfers  of  real  estate. 
(Before  DuEB,  Mason,  and  Campbell,  J.  J.) 
July  3,  5,  6,  7,  9  ;  Sept.  29, 1849. 

The  bill  in  this  cause  was  filed  by  John  J.  Palmer,  as  special 
receiyer  of  The  North  American  Trust  and  Banking  Company,  to 
foreclose  a  mortgage  executed  by  the  defendants^  Watson  E.  Law- 
rence and  wife,  to  the  company,  on  the  20th  of  Sept.  1838,  to  secure 
the  payment  of  the  sum  of  $36,000  in  one  year,  with  interest, 
payable  semi-annually.  "William  P.  Hallett,  on  the  organization 
of  The  North  American  Trust  and  Banking  Company,  subscribed 
for  and  obtained  360  shares  of  the  capital  stock  of  the  company, 
the  par  value  of  which  was  $36,000.  Before  he  had  paid  to  the 
company  the  amount  of  his  subscription,  he  sold  the  stock  to  the 
defendant  Lawrence,  at  par;  and  it  was  agreed  between  the 
parties,  that  for  the  purpose  of  securing  the  purchase  money, 
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the  latter  should  execute  a  bond  and  mortgage  to  The  North 
American  Trust  and  Banking  Company,  for  the  amount,  instead 
of  making  them  payable  to  Hallett.  The  mortgage  in  question 
was  accordingly  executed,  and  was  accepted  by  the  company  in 
satisfaction  of  the  debt  owing  by  Hallett,  upon  his  subscription ; 
and  he  was  released  from  his  liability.  The  mortgage  came  to 
the  plaintiff  by  assignment  from  the  officers  of  the  company, 
made  in  pursuance  of  orders  of  the  late  court  of  chancery.  The 
cause  was  originally  commenced  in  the  court  of  chancery,  before 
the  vice-chancellor  of  the  first  circuit ;  whence  by  the  constitu- 
tion of  1846,  it  was  transferred  to  the  supreme  court,  and  from 
that  court  to  this,  by  virtue  of  the  act  of  March  24, 1849.  It 
was  heard  upon  pleadings  and  proofs,  as  to  the  defendants  Law- 
rence and  wife,  and  NicoU  and  wife;  the  other  defendants 
Jiaving  suffered  the  bill  to  be  taken  as  confessed  against  them. 

Win.  CuHis  Ncyes^  for  the  plaintiff. 

H.  M,  Western  and  E,  Sandford^  for  the  defendants* 

By  the  Coubt.  Diter,  J. — ^We  listened  to  the  defence  in  this 
case,  with  great  reluctance,  and  with  serious  doubts,  whether 
without  hearing  the  evidence,  or  the  arguments  of  counsel,  it 
was  not  our  plain  duty  to  reject  and  overrule  it.  This  course, 
however,  judges,  who  are  conscious  of  their  own  liability  to  error, 
and  aware  of  the  hazard  of  tinisting  to  first  impressions,  will 
rarely  deem  it  expedient  to  follow,  yet,  in  the  present  case,  it 
might  have  been  safely  followed :  our  first  impressions,  so  far 
from  having  been  weakened,  have  been  strengthened  and  con- 
firmed by  subsequent  reflection.  The  entire  defence  might 
justly  have  been  overruled ;  it  has  not  a  semblance  of  equity, 
and  we  are  now  thoroughly  convinced,  just  as  little  foundation 
in  law. 

Upon  the  20th  of  September,  1838,  Wm.  P.  Hallett  trans- 
ferred to  the  defendant,  Watson  E.  Lawrence,  860  shares  of  the 
capital  stock  of  the  North  American  Trust  and  Banking  Com- 
pany ;  and,  in  consideration  of  this  transfer,  Lawrence,  on  the 
same  day,  executed  and  delivered  to  the  president  of  the 
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company  his  bond  and  mortgage  for  $36,000,  the  nominal 
amount,  or  par  value  of  the  shares.  The  object  of  the  present 
suit  is  the  foreclosure  of  this  mortgage.  Of  its  validity  when 
given,  if  the  company  had  then  a  legal  existence,  we  entertain 
no  doubt.  There  is  not  a  shadow  of  illegality  in  the  transaction 
upon  which  it  was  founded.  Hallett,  as  an  original  associate, 
was  bound  to  pay  to  the  company,  when  required,  the  nominal 
amount,  or  par  value,  of  the  shares  for  which  he  had  subscribed. 
The  law  must  now  be  considered  as  settled,  that  the  obligation 
of  actual  payment  is  created  in  all  cases  by  a  subscription  to  a 
capital  stock,  unless  the  terms  of  the  subscription  are  such  as 
plainly  to  exclude  it. — {Stanton  v.  Wilson^  2  Hill  153  ;  Cross  v. 
Jackson,  6  Hill  478 ;  Valk  v.  Crcmdall,  1  Sand.  Ch.  R.  180 ; 
Farmers^  and  Mechanics*  Bank  v.  Jenks,  7  Metcalf  392  ;  Her- 
kimer Mam^ufacixiring  Company  v.  Snudl,  21  Wend.  273 ; 
Ha/rtford  a/nd  New  Haven  Railroad  Co,  v.  Kennedy,  12  G)nn. 
E.  499.)  And  in  a  masterly  opinion  in  which  all  the  cases  are 
reviewed,  the  late  assistant  vice-chancellor  has  veiy  clearly 
shown,  that  the  general  rule  applies  with  peculiar  force  to  the 
associates  of  a  banking  company  under  the  general  law. 
(Sagory  v.  Dvhois,  3  Sand.  Ch.  R.  466.)  When  the  company 
permitted  Hallett  to  transfer  his  shares,  they  released  him  from 
his  personal  liability,  and  accepted  the  bond  and  mortgage  of 
Lawrence  in  satisfaction  of  his  debt.  The  transaction,  in  the 
technical  language  of  the  civil  law,  was  a  novation — the  substi- 
tution of  one  debtor  for  another;  and,  in  all  such  cases,  the 
original  debt  is  just  as  valid  a  consideration  for  the  new  promise 
Or  security  as  for  that  for  which  it  is  substituted.  Tlie  transac- 
tion was  just  as  lawfiil  as  if  Hallett  had  secured  the  payment  of 
the  shares  by  his  own  bond  and  mortgage  instead  of  those  of  a 
stranger.  The  adequacy  of  the  security  is  the  only  question 
that  the  company  had  to  consider,  its  validity  being  just  as 
unquestionable  in  the  one  case  as  the  other. 

It  is  evident  that  Lawrence,  in  purchasing  these  shares,  had 
no  intention  to  become  a  permanent  stockholder  in  the  com- 
pany ;  his  object  was,  by  the  instrumentality  of  the  shares,  to 
raise  the  large  sum  of  money  which  he  seems  to  have  required, 
and  accordingly  the  shares  were  converted  into  cash  with  the 
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least  possible  delay.  He  transferred  two  hundred  and  seventy 
on  the  Yery  day  on  which  he  received  them,  and  the  residue 
within  a  few  weeks  thereafter.  We  must  presume  that  he  trans- 
ferred them  for  value,  and  that  this  value  was  the  sum  which 
they  repi*esented ;  in  other  words,  that  he  sold  the  shares  at 
par,  and  this  reasonable,  and  in  the  absence  of  contrary  proof, 
necessary  presumption,  was  neither  contradicted  by  evidence 
nor  denied  in  aT^ument;  we,  therefore,  regard  it  as  certain, 
that  the  transaction,  in  the  result,  was  nearly,  if  not  quite  as 
beneficial  to  Lawrence  as  a  direct  loan  from  the  company,  of 
the  whole  amount  for  which  his  mortgage  was  given.  At  any 
rate,  the  debt  which  the  mortgage  purports  to  secure,  was 
equally  just,  and  the  obligation  to  pay  it  quite  as  binding  in  law 
and  in  conscience. 

Upon  what  ground,  then,  is  the  payment  of  this  debt  resisted? 
Has  Lawrence,  in  the  event,  sustained  any  injury  or  loss? 
Upon  the  ground  that  the  shares  which  he  sold  had  no  legal 
existence  or  value,  as  is  now  alleged,  has  he  been  forced  to  take 
them  back,  and  refund  the  whole,  or  any  part,  of  the  moneys 
which  he  received  ?  Nothing  of  this  kind  is  pretended.  Has 
the  mortgage,  then,  been  satisfied,  in  whole  or  in  part,  by  him 
or  those  claiming  under  him?  No,  not  a  dollar  of  the  principal 
has  been  paid ;  nor,  for  the  last  seven  or  eight  years,  a  dollar  of 
the  interest :  yet  during  this  whole  period,  until,  at  the  close  of 
the  last  term,  we  appointed  a  receiver,  he,  and  those  claiming 
under  him,  have  been  allowed  to  retain  the  possession  and 
receive  the  rents  of  the  mortgaged  property.  Has  Lawrence, 
then,  or  any  of  the  other  defendants,  any  claims  or  demands 
against  the  company  which  form,  or  are  supposed  to  form,  a 
legal  or  equitable  set-off?  None  whatever.  Hence  every 
defence,  except  upon  grounds  purely  technical,  seems  to  be 
excluded. 

It  might,  however,  have  been  supposed,  from  the  language  in 
which  the  defence  was  opened,  that,  instead  of  being  strictly  and 
purely  technical,  it  was  higlily  meritorious.  A  stupendous 
fraud  upon  the  pubUc  and  upon  individuals,  it  was  said,  had 
been  perpetrated,  which  the  defendants,  through  their  counsel, 
were  bound  to  expose.    The  North  American  Trust  and  Banking 
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Company,  we  were  told,  was  conceived  in  sin,  and  brought  forth 
in  iniquity,  and  throughout,  in  its  origin,  progress,  and  result, 
was  an  enormous  scheme  of  peculation,  robbery,  and  plunder. 
"We  were  not  told,  however,  how  these  facts,  if  true,  had  any 
bearing  upon  the  case  of  the  defendants ;  how,  if  true,  they  could 
furnish  to  them  any  excuse  for  seeking  to  repudiate  a  just  debt, 
or  any  reason,  or  even  pretext  to  us  for  exonerating  them,  or  the 
mortgaged  property,  from  its  payment.  If  any  fraud  was  medi- 
tated by  the  founders  of  this  association,  it  was  a  fraud  of  which 
those  who  might  intrust  or  advance  their  frmds  to  the  company, 
in  good  faith,  its  innocent  stockholders  and  creditors,  were  meant 
to  be  the  victims ;  and  it  is  exactly  to  this  fraud  that  the  defend* 
ants,  in  resisting  the  payment  of  the  mortgage,  render  themselves 
parties ;  and  it  is  exactly  this  fraud  that  we  are  requested  to 
sanction  by  a  decree  in  their  favor.  In  requiring  us  to  declare 
that  this  mortgage  is  a  worthless  and  void  security,  we  are,  in 
effect,  required  to  declare  that  this  is  equally  true  in  respect  to 
all  the  securities  now  in  the  hands  of  the  receivers  of  the  com- 
pany. We  are  required  to  declare  that  all  its  assets,  now  in 
their  hands,  are  waste  paper,  and  that  no  portion  of  them,  no 
matter  how  obtained,  or  upon  what  consideration  founded,  is 
applicable  to  the  payment  of  its  debts.  It  is  possible  that  it  may 
be  our  duty  as  judges  to  make  this  declaration;  but  assuredly 
the  reasons  that  can  alone  justify  us  in  thinking  or  saying  so, 
must  not  merely  be  cogent,  but  irresistible.  Nothing  but  the 
pressure  of  a  legal  necessity,  from  which  there  is  no  possible 
escape,  will  induce  us  to  say,  that  the  two  or  three  millions  oif 
debts  which  are  owing  to  this  company,  are  not  to  be  applied 
to  the  payment  of  the  still  larger  amount  of  debts  which  it  owes. 
An  enormous  fraud  will  indeed  have  been  committed,  if  the 
debtors  are  all  to  be  released  and  the  creditors  to  remain  unpaid : 
but  it  must  be  remembered,  that  this  fraud  is  only  to  be  consum- 
mated by  the  action  of  the  debtors  themselves,  and  that  if  con- 
summated, it  is  to  them  that  the  guUt  will  attach,  and  upon 
them  that  its  reproach  must  fall ;  a  truth  that  in  the  vehement 
denunciation  to  which  we  listened  seems  to  have  been  forgotten. 
Still  the  grounds  upon  which  a  decree  for  the  sale  of  the 
mortgaged  premises  is  opposed,  may  be  such  as  to  leave  us  no 
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alternative,  but  to  declare  the  invalidity  of  the  mortgage,  with- 
out any  regard  to  the  consequences  to  which  our  decision  may 
lead.  The  objections,  therefore,  that  have  been  relied  on,  must 
be  stated  and  examined.  Omitting  those  that  were  overruled 
upon  the  hearing,  such  a^  the  unconstitutionality  of  the  General 
Banking  Law,  and  some  that  we  consider  to  have  been  virtually 
abandoned,  we  confine  ourselves  to  the  positions  upon  which 
the  leading  counsel  for  the  defendants  ultimately  placed  the 
defence,  and  to  the  support  of  which  his  ai*guments  were  prin- 
cipally directed.    They  are  the  following : — 

1.  That  it  appears  from  the  evidence  that  the  capital  men- 
tioned in  the  certificate  of  the  associates  was  not  actually  paid 
before  the  making  and  filing  of  their  certificate ;  and  that  by  tlie 
just  construction  of  the  General  Banking  Law,  this  antecedent 
payment  of  its  capital  was  a  condition  precedent  to  the  legal 
existence  of  the  association ;  otherwise  it  could  not  become  a 
corporation,  or  qiuisi  coi*poration,  under  the  law,  nor  possess  any 
of  the  rights  or  privileges  that  the  statute  confers.  Hence,  as 
the  shares  of  stock  transferred  to  the  defendant,  Lawrence,  ha4 
no  legal  existence  or  value,  there  was  an  entire  failure  of  the 
consideration  upon  which  his  mortgage  was  founded ;  and  hence 
also  the  plaintiff  has  no  loons  ntamM  m  jvdido^  his  capacity  to 
sue  being  no  greater  than  that  of  the  pretended  association 
which  he  represents. 

2.  Admitting  that,  when  an  association  is  formed,  a  subscrip- 
tion for  its  capital,  instead  of  its  actual  payment,  may  justify  its 
organization ;  i|i  this  case  there  was  no  valid  subscription.  The 
actual  subscription  was  nominal  and  fictitious,  it  being  under- 
stood and  agreed  between  the  associates  that  no  one  of  them 
should  be  bound  to  take  any  more  of  the  shares  for  which  he 
subscribed,  than  he  might  find  it  convenient  to  pay  for,  or 
secure  to  be  paid ;  in  other  words,  it  being  a^eed  between  them 
that  the  subscription  should  create  no  obligation  of  payment. 
Hence,  that  the  defendant,  who  purchased  his  shares  in  good 
faith,  in  the  belief  that  the  entire  capital  had  been  paid  in,  or 
secured  to  be  paid,  was  deceived  and  defrauded. 

We  shall  hereafter  examine  these  positions  and  state  the  rea- 
sons that  compel  us  to  reject  them  \  but  there  are  various  grounds 
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Upon  which  we  might  justly  refhse  to  consider  them  at  all,  and 
to  these  we  shall,  in  the  first  instance,  briefly  advert. 

First.  Ko  such  defence  as  these  positions  are  supposed  to 
involve,  is  set  up  in  the  answer.  It  is  true,  the  answer  alleges, 
that  the  company  was  never  lawfully  incorporated  or  organized 
under  the  statute ;  but  the  grounds  upon  which  this  allegation 
18  rested,  are  widely  diflerent  from  those  to  which  the  evidence 
upon  the  hearing,  and  the  arguments  of  counsel,  were  alone 
directed.  The  answer  contains  not  a  sentence  or  word,  from 
which  it  can  be  inferred,  that  the  necessity  of  the  payment  of 
the  capital  before  the  making  and  filing  of  the  certificate  of  the 
aasociates,  and  the  want  of  such  payment,  were  meant  to  be 
relied  on  as  a  defence.  On  the  contrary,  the  aUegations  of 
fraud,  which  the  answer  charges  upon  the  associates,  are,  that 
instead  of  paying  into  the  funds  of  the  company,  or  securing 
to  be  paid,  the  amount  of  their  subscriptions,  as  they  were 
bound  to  do,  they  substituted  bonds  and  mortgages,  and  other 
securities  of  little  or  no  value,  evading  and  defeating  by  these 
means  the  intent  and  object  of  the  law.  The  answer,  therefore, 
plainly  admits,  that  a  subscription  to  the  capital  stock  of  a 
banking  association  creates  an  obligation  to  pay  the  amount  of 
the  subscription  to  the  company,  when  organized,  and  that  the 
company,  instead  of  demanding  a  payment  in  cash,  may  take 
adequate  security  for  future  payment :  admissions  directly  incon- 
sistent with  the  construction  of  the  statute  which  we  have  been 
urged  to  adopt.  As  to  the  alleged  agreement  of  the  associates, 
that  their  subscription  should  impose  upon  them  no  personal 
liability,  we  have  been  unable  to  discover,  in  the  answer,  any 
averment,  or  even  intimation  of  its  existence. 

Second.  We  are  satisfied  that  the  defendant,  Lawrence,  and 
those  claiming  under  him,  are  estopped  from  denying  the  cor- 
porate existence  of  the  company,  with  which  he  contracted ;  or, 
more  properly,  are  concluded  by  the  evidence  of  the  fact  which 
has  been  given.  The  certificate  made  and  filed  by  the  associates, 
was  in  exact  conformity  to  the  terms  of  the  statute.  It  contained 
all  the  particulars  that  the  law  requires  to  be  inserted ;  it  was 
duly  acknowledged  and  recorded  in  the  county  clerk^s  office, 
and  a  copy  duly  filed  in  the  office  of  the  secretary  of  state,  and 
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the  seventeenth  section  of  the  act  declares  that  every  such  certi- 
ficate, or  copy,  properly  certified,  may  be  used  as  evidence  for  and 
against  the  company  in  all  comts  and  places  whatever.  Evi- 
dence of  what  ?  Plainly,  evidence  of  the  truth  of  the  facts  that 
it  recites ;  evidence,  therefore,  that  the  provisions  of  the  act  had 
been  complied  with,  and  that  the  company  was  duly  organized. 
The  eighteenth  section  enumerates  and  defines  the  powers,  that 
every  **  such  association  shall  possess,"  and  the  words,  "  such 
association,"  we  can  only  understand  as  referring  to  every  asso- 
ciation of  which  a  certificate,  corresponding  with  the  terms  of 
the  law,  has  been  duly  recorded  and  filed.  Hence,  from  the 
time  these  acts  are  performed,  the  association  becomes  a  corpo- 
ration, or  qiicisi  corporation,  under  the  statute,  possessing  all  the 
privileges,  and  competent  to  exercise  all  the  powers  that  the 
statute  confers ;  and  from  that  time  every  individual  is  precluded 
from  denying  its  legal  or  corporate  existence  in  any  suit  or  con- 
ti-oversy  whatever.  If  there  were  any  illegality  or  fraud  in  its 
organization — if,  from  inadvertence  or  design,  any  of  the  mate- 
rial facts  set  forth  in  the  certificate  were  untrue — ^the  association 
may  undoubtedly  be  dissolved  by  the  action  of  the  sovereign 
power  of  the  state ;  but  as  between  the  company  and  individuals, 
no  evidence  of  such  illegality  or  fraud  can  be  given,  in  order  to 
invalidate  its  certificate  and  disprove  its  legal  existence  or  title ; 
no  individual  who  had  dealt  with  the  company  is  permitted  to 
say  that  it  had  no  authority  to  contract  and  no  capacity  to  sue. 

We  deem  it  unnecessary  to  go  into  an  examination  of  the 
numerous  authorities  that  were  cited  by  the  plaintiff's  counsel, 
as  applicable  to  these  positions,  but  shall  content  ourselves  with 
referring  to  a  single  case  that  binds  us  by  its  authority,  and  in 
its  material  circumstances  is  not  distinguishable  from  the  present. 
It  is  that  of  the  Triton  Insurance  Oovipany  v.  McFarlan 
(4  Denio,  392),  which  was  first  decided  in  this  court,  and 
removed  by  a  writ  of  error  to  the  supreme  court,  where  the 
judgment  of  this  court  in  favor  of  the  plaintiflf  was  affirmed. 
The  suit  was  upon  a  bond  given  by  the  defendant  to  the  com- 
pany, to  secure  the  payment  of  certain  shares  of  stock,  and  his 
sole  defence  was  a  denial  of  the  corp6rate  existence  of  the  com- 
pany.   The  company  was  not  made  a  corporation  by  the  mere 
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passage  of  the  law  under  which  it  was  organized,  but  the  act 
only  incorporated  those  who  should  thereafter  become  stock- 
holders, within  a  certain  time,  and  upon  certain  conditions,  and 
among  these  conditions  was  that  of  the  payment  of  a  certain 
sum  upon  each  share,  as  subscribed.  The  act  contained  a  fur- 
ther provision,  that  the  company  should  not  commence  business 
until  a  deposition  had  been  made  by  the  president  and  secretary, 
that  the  capital  had  been  paid  or  secured  to  be  paid ;  and  tJie 
evidence  was,  that  this  affidavit  had  been  made  and  filed,  and 
that  from  that  time  the  company  commenced  its  business,  and 
had  been  in  the  constant  exercise  of  its  corporate  powers.  The 
defendant,  in  opposition  to  this  evidence,  had  offered  to  prove 
that  the  sum  required  to  be  paid  upon  each  share,  at  the  time 
of  subscription,  had  not  in  fact  been  paid,  and  insisted  that  this 
payment  was  a  condition  precedent,  the  breach  of  which  ren- 
dered the  charter  a  nullity. 

The  judges  of  the  supreme  court,  however,  were  of  a  different 
opinion,  and  regarded  the  proof  offered  by  the  defendant  as 
wholly  inadmissible.  They  held  that  the  state  alone  had  the 
right  to  inquire  into  any  sins  that  might  have  been  committed 
in  bringing  the  corporate  body  into  existence,  but  that  its  corpo- 
rate existence,  so  far  as  third  persons  were  concerned,  was  con- 
clusively shown  by  the  making  and  filing  of  the  affidavit,  and 
the  subsequent  icser  of  its  corporate  powers.  It  is  manifest  that 
the  making  and  filing  of  the  certificate  under  the  general  bank- 
ing law,  were  meant  and  must  be  construed  to  have  the  same 
effect,  as  the  making  and  filing  of  the  affidavit  under  the  special 
act  of  incorporation  to  which  this  case  refers,  and  hence  no 
rational  distinction  can  be  stated,  to  exempt  us  from  the  con- 
trolling authority  of  the  decision. 

The  general  rule,  which  is  fairly  deducible  from  all  the  cases 
on  this  subject,  was  stated  and  acted  upon  by  this  court,  in 
Browwer  v.  Appleby  (1  Sand.  Sup.  C.  K.  108.)  It  is,  tliat  a 
defendant  who  has  contracted  with  a  corporation  de  facto^  is 
never  permitted  to  allege  any  defect  in  its  organization,  as 
affecting  its  capacity  to  contract  or  sue ;  but  that  all  such  objec- 
tions, if  valid,  are  only  available  on  behalf  of  the  sovereign 
power  of  the  state.    As  every  association  under  the  general 


NEW  YORK— SEFTEMBER,  1849.  Ill 

Palmer  ▼.  Lawienee. 

banking  law  is  a  corporation,  or  a  quasi  corporation,  de  facto, 
from  the  time  that  the  certificate  of  the  associates,  if  correspond- 
ing with  the  terms  of  the  law,  is  recorded  and  filed,  the  appli- 
cation of  the  rule  to  the  present  case  is  seen,  at  once,  to  be 
decisive. 

There  is  still  another  ground  upon  which  the  defence,  without 
inquiry  into  the  truth  of  the  positions  upon  which  it  is  founded, 
might  be  justly  overruled.  The  entire  argument  of  the  defend- 
ant's counsel  proceeded  on  a  very  erroneous  view  of  the  nature 
of  the  transaction  between  Lawrence  and  the  company.  It 
was  assimied  that  the  transfer  of  the  shares  was  the  considera- 
tion of  the  mortgage,  and  that  it  was  from  the  company  that 
I^awrence's  title  to  the  shares  was  alone  derived;  but  such 
assuredly  was  not  the  fact.  Hallett  was  the  owner  of  the  shares, 
and  it  was  from  him  alone  that  the  title  of  Lawrence  was,  or 
could  have  been,  derived.  The  transfer  of  the  shares  was  the 
price  paid  by  Hallett  to  Lawrence,  for  assuming  his  debt  to  the 
company ;  but  the  debt  thus  assumed,  as  between  the  company 
and  Lawrence,  was  the  true  and  sole  consideration  of  the  mort- 
gage, as  certainly  as  if  it  had  been  executed  by  Hallett  himself. 
Hence  the  mortgage  is  only  to  be  impeached  by  showing  the 
insufficiency  or  illegality  of  this  consideration ;  that  is,  by  dis- 
proving the  existence  of  the  debt.  But  it  is  exceedingly  clear, 
that  Hallett  could  never  have  denied  the  existence  of  the  debt, 
nor  resisted  its  payment.  He  was  an  original  associate,  and 
could  never  have  been  permitted  to  impeach  the  certificate 
which  he  had  subscribed ;  he  could  not,  therefore,  have  denied 
the  legal  existence  of  the  company,  or  the  validity  of  its  shares. 
If  there  was  any  fraud  or  illegality  in  the  organization  of  the 
company,  it  was  a  fraud  or  illegality  to  which  he  was  a  party, 
and  upon  which  he  never  would  have  been  allowed  to  found  a 
defence.  Lawrence,  by  assuming  his  debt,  placed  himself  in  the 
same  relation  to  the  company,  and  was  estopped  from  disputing 
the  validity  of  the  debt  upon  any  grounds  that  could  not  have 
been  taken  by  Hallett  himself.  It  has  been  decided  that  a 
guarantor  is  not  permitted  to  dispute  the  existence  or  the 
amount  of  the  debt  that  he  guarantees,  where  these  have  been 
conclusively  admitted  by  the  debtor,  {Marni  v.  JSckforcPs  EooeCy 
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15  Wend.  502,)  and  the  principle  of  the  decieion,  it  is  evident, 
applies  as  well  to  a  person  who  assumes  absolutely  the  debt  of 
another,  as  to  him  who  engages  coUaterallj  for  its  payment. 

We  proceed  now  to  the  direct  consideration  of  the  objections 
that  are  relied  on ;  not  that  it  is  at  all  necessary  that  these 
objections  should  be  answered,  in  order  to  justify  the  decision 
that  we  propose  to  make,  but  that  the  same,  or  similar  objec- 
tions, may  not  be  raised  in  any  future  case  that  we  may  be 
required  to  determine.  The  construction  of  the  general  banking 
law,  upon  which  the  first  objection  proceeds,  namely,  that  the 
actual  payment  of  the  capital  must  precede  the  making  and 
filing  of  the  certificate,  we  have  no  difiSculty  in  rejecting.  It  is 
as  imreasonable  as  it  is  novel.  It  is  not  required  by  the  terms 
of  the  statute,  and  is  inconsistent  with  several  of  its  provisions. 
The  third  subdivision  of  the  fifteenth  section  declares,  that  the 
certificate  of  the  associates  ^^  shall  specify  the  amount  of  the 
capital  stock  of  such  association ;''  and  it  is  upon  these  few 
words — ^this  narrow  foundation — ^that  the  ingenious  argument 
of  the  defendant's  counsel  was  exclusively  built;  yet  these 
words  are  so  far  &om  necessarily  implying  that  the  capital  has 
been  paid  when  the  certificate  is  made,  that  it  is  only  by  a 
strained  and  violent  interpretation  that  such  a  meaning  can  be 
attributed  to  them.  The  terms  ^^such  association''  are  used 
throughout  the  law,  as  designating,  not  the  individuals  who 
agree  to  form  the  association,  but  the  association  itself  when 
fonned ;  an  association  clothed  with  all  the  powers  and  attri- 
butes that  the  statute  confers ;  and  we,  therefore,  cannot  under- 
stand how  such  an  association  can  have  a  capital  before  it  exists. 
If  the  payment  of  its  capital  is  to  precede  its  existence,  when, 
how,  and  to  whom  is  it  to  be  paid  ?  From  whom  is  the  authority 
to  receive  it  to  be  derived?  Whose  property  is  it  until  the 
association  is  organized  ?  How  is  it  to  be  secured  in  this  inter- 
val ?  When,  how,  and  to  whom  is  it  to  be  paid  over?  Not 
one  of  these  questions  is  answered  by  the  law  as  it  stands,  but 
we  find  it  impossible  to  believe  that  any  one  of  them  would 
have  been  left  unanswered,  had  the  legislature  intended  that  the 
payment  of  the  entire  capital  should  be  a  condition  precedent 
to  the  eidstence  of  the  association.    We  find  it  impossible  to 
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believe  that  such  an  intention,  instead  of  being  plainly  and 
fully  expressed,  would  have  been  left  to  be  gathered,  by  a 
remote  and  doubtful  implication.    There  are  numerous  acts  of 
incorporation,  many  of  which  were  quoted  by  the  defendant's 
counsel,  as  showing  the  general  policy  of  the  state,  in  which  the 
payment  of  a  portion  of  the  capital  is  made  a  condition  pre- 
cedent to  the  existence  of  the  corporation  ;  but,  in  every  one  of 
these  acts,  the  persons  to  whom  the  payment  is  to  be  made  are 
named  or  designated,  and  the  time  and  mode  of  payment,  and 
the  disposition  to  be  made  of  the  moneys  paid,  are  carefully 
prescribed ;  nor  can  we  doubt  that  specific  regulations  of  such 
manifest  propriety  would  have  been  found  in  the  general  bank- 
ing law,  had  the  legislature  meant  that  the  payment  of  the 
whole,  or  of  any  portion  of  the  capital  of  an  association,  should 
precede  its  oi^nization.    We  have  said  that  the  interpretation 
we  reject  is  inconsistent  with  several  provisions  in  the  law ;  and 
it  plainly  is  so.    It  is  inconsistent  with  the  provision  in  section 
19th,  that  every  person  to  whom  shares  of  stock  are  transferred, 
shall  succeed  to  the  rights  and  liabilities  of  the  original  stock- 
holder.   It  would  be  absurd  to  suppose  that  any  liabilities  are 
here  meant,  except  such  as  directly  relate  to  the  shares  them- 
selves ;  and  if  the  shares  have  already  been  fully  paid  for,  none 
such  can  exist.    It  is  inconsistent  with  the  provision  in  section 
26th,  that  the  semi-annual  statement  to  be  made  to  the  comptroller 
shall  "  specify  the  amount  of  the  capital  paid  in,  or  secured  to  he 
paid  ;^^  for  if  the  whole  capital  has  been  paid,  no  portion  can 
remain  for  which  security  is  to  be  given.    If  the  whole  capital 
has  been  paid,  and  then  loaned  by  the  company,  each  loan  is 
an  investment  of  capital  paid,  not  a  security  for  its  future  i)ay- 
ment ;  and  every  such  investment  would  appear,  in  the  statement 
to  the  comptroller,  among  the  debts  due  to  the  association,  not 
as  a  part  of  its  unpaid  capital.    We  do  not  doubt  that  the  whole 
capital  of  an  association  must  be  paid,  or  secured  to  be  paid, 
when  it  is  organized ;  but  it  is  secured  to  be  paid,  in  the  sense 
of  the  law,  by  force  of  the  subscriptions  of  the  associates,  just  as 
certainly  as  if  each  associate  had  given  his  note  or  bond  for  the 
amount  of  his  shares.    The  security  may  not  be  adequate,  but  it 
exists ;  and  of  its  adequacy  the  public  has  been  wisely  left  to 
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judge.  This  constructioii  was  given  to  the  statute  by  the 
assistant  vice-chancellor,  in  Sagory  v.  Dubois^  and  was  the 
ground  of  his  decision,  that  the  defendant  in  that  suit  was  liable 
to  the  receiver  of  the  New  York  Banking  Company,  for  the 
whole  amount  of  the  shares,  for  which,  as  an  original  associate, 
he  had  subscribed. 

The  second  objection,  that  the  associates  had  agreed  not  to  be 
personally  liable  upon  their  subscriptions,  is,  if  possible,  still 
more  untenable  than  that  which  we  have  considered.  It  admits 
of  several  distinct  replies.  First.  The  evidence,  so  far  from 
proving  the  existence  of  such  an  agreement,  leads,  when  fairly 
considered,  to  an  opposite  conclusion.  Some  of  the  associates, 
who  were  examined  as  witnesses,  were  assured  that,  should  they 
be  unable  to  pay  for  the  shares  which  they  subscribed,  or  secure 
their  payment  by  their  bonds  and  mortgages,  other  persons 
would,  doubtless,  be  found,  who  would  relieve  them  in  whole, 
or  in  part,  from  their  subscriptions ;  but  not  one  of  them  was 
assured  that,  in  no  event,  was  he  to  be  personally  responsible ; 
much  less  is  there  any  proof  that  it  was  the  understanding  and 
agreement  of  all  the  associates  that  their  subscriptions  should 
only  be  binding  at  their  election.  Second.  Had  such  an  agree- 
ment been  fully  proved,  it  would  not  have  affected  the  validity 
of  the  subscription,  nor  altered,  in  the  slightest  degree,  the  per- 
sonal liability  of  »any  one  of  the  associates.  The  agreement 
would  have  been  void,  but  not  the  subscription.  Not  one  of  the 
associates,  had  the  payment  of  his  shares  been  demanded  by 
suit,  could  have  set  up  such  an  agreement  as  a  defence.  And 
lastly :  Had  the  agreement  been  proved,  and  had  it  rendered 
invalid  the  subscription,  the  defendant,  Lawrence,  would  have 
no  ground  of  complaint.  K  deceived,  he  has  not  been  damni- 
fied. He  has  derived,  from  the  transaction  with  the  company, 
all  the  benefits  that  he  anticipated.  His  condition  is  exactly  the 
same  as  it  would  have  been  had  the  facts  he  supposed  to  exist 
been  actually  true.  He  bought  the  shares  to  sell  them ;  he  has 
sold  them,  and  received  the  avails ;  and  it  would  be  in  the  high- 
est degree  inequitable  and  unjust  to  permit  him  to  rescind  a 
contract,  the  fruits  of  wbich  he  retains,  and  can  never  be  com- 
pelled to  restore.    He  cannot  impeach  a  title  that  he  has  himself 
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transferred,  until  the  invalidity  of  his  own  transfer  has  been 
established — ^a  rule  that,  in  our  judgment,  is  just  as  applicable 
to  every  transfer  of  personal  property  as  of  real  estate ;  and 
upon  this  single  observation,  had  it  been  necessary  or  expedient, 
we  might  have  rested  our  decree. 

Upon  the  whole,  the  defence  that  has  been  set  up,  is  as  unsub- 
stantial and  shadowy,  as  it  is  inconsistent  with  good  faith ;  it  is 
inadmissible  in  law  and  groundless  in  fact.  Hence  it  is  unne- 
cessary to  consider  the  other  questions  that  were  raised  upon  the 
argument,  and  which  were  only  material  as  excluding  a  defence 
that  might  otherwise  have  been  valid.  We  strongly  incline  to 
think  that  the  effect  of  the  written  consent  given  by  Lawrence 
to  the  assignment  of  his  bond  and  mortgage  to  the  comptroller, 
was  to  create  an  estoppel,  of  which  the  subsequent  assignees  from 
the  company,  who  are  represented  by  the  plaintiff,  are  entitled 
to  avail  themselves ;  and  it  is  also  the  inclination  of  our  opinion, 
that  the  provision  in  the  conveyance  of  the  mortgaged  premises 
to  Effingham  N.  Lawrence,  rendering  it  subject  to  the  payment 
of  the  mortgaged  debt,  although  it  created  no  such  privity  as 
could  render  the  grantee  personally  liable  to  the  plaintiff,  is  yet 
to  be  regarded  as  an  admission  of  the  validity  of  the  mortgage, 
as  a  subsisting  incumbrance,  by  which  all  the  defendants  are 
concluded.  These  are  questions,  however,  of  great  interest  and 
wide  extent,  and  they  deserve  to  be  carefully  examined,  upon 
principle,  and  upon  the  authorities,  before  they  are  decided. 
Hence  we  are  not  to  be  considered  as  now  deciding  them. 

The  plaintiff  is  entitled  to  a  decree,  with  costs,  for  the  amount 
of  the  principal  and  interest,  proved  to  be  due  upon  the  mort- 
gage :  and  also  to  a  decree  against  Watson  E.  Lawrence  for 
whatever  deficiency  may  arise  upon  the  sale. 
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Where  a  mutual  insurance  company  was  permitted  to  organize  as  a  corporation,  on 
the  commissdonere  appointed  for  that  purpose  receiving  applications  for  insurance  to 
be  approved  by  them  to  a  certain  amount,  the  premiums  on  the  same  being  paid  or 
secured ;  it  was  held  that  the  applications  might  be  general,  e.  g.  for  $50,000,  oa 
merchandiee  from  any  seaport  in  the  United  States  to  Liveipool,  and  that  they  need 
not  specify  the  particulan  of  any  voyage  or  shipment ;  and  the  company  having 
organized  on  such  applications,  it  was  held  to  have  been  duly  organized. 

Whether  one  who  has  dealt  with  a  company  as  a  body  coiporate,  can  set  np  defects 
in  its  organization  to  show  that  it  never  became  a  corporation  ?     Quere. 

The  president  of  an  insurance  company  is  the  proper  officer  to  indorse  negotiable 
securities  payable  to  the  company,  in  order  to  transfer  them. 

In  order  to  deprive  the  transferee  from  a  moneyed  corporation  of  the  benefit  of  a 
negotiable  security  transferred,  on  the  ground  that  it  exceeded  one  thousand  dollars 
in  value,  and  was  transferred  without  any  previous  resolution  of  the  board  of 
directors,  it  must  be  shown  that  he  was  not  a  purchaser  of  the  security  in  good 
fiuth,  or  that  he  had  notice  of  the  fact  that  there  was  no  such  resolution  of  the 
board  of  directors.  The  burden  of  proving  that  he  had  notice,  rests  upon  the 
party  impeaching  the  transfer. 
(Before  Oaklet,  Gh.  J.,  and  Vandespoel  and  Sandford,  J.  J.) 
Sept.  19 ;  Sept.  29, 1849. 

Assumpsit  on  a  promissory  note  for  $2,526,  made  by  the 
defendant,  payable  to  The  Alliance  Mutual  Insurance  Company, 
on  order,  at  twelve  months.  The  note  was  indorsed  "  Alliance 
Mutual  Insurance  Company,  Jas.  D.  P.  Ogden,  president." 

The  defendant  read  in  evidence  the  charter  of  the  company, 
and  proved  that  the  commissioners  appointed  to  oi^anize  it,  met 
on  the  26th  April,  1843,  and  received  applications  for  insurance 
to  the  amount  of  $695,000,  and  notes  for  premiums  thereon  to 
$40,000 ;  all  of  which,  the  commissioners  approved,  and  there- 
upon adopted  a  resolution  to  the  effect,  that  the  company  was 
thereby  declared  to  be  organized  according  to  the  terms  of  the 
charter.  They  afterwards  notified  and  superintended  the  elec- 
tion of  tnistees  of  the  company.  The  company  proceeded  to 
carry  on  the  business  of  insurance,  and  continued  until  1847, 
when  it  failed,  and  a  receiver  was  appointed  in  July  of  that 
year.  The  form  of  the  application  for  insurance  made  to  the 
commissioners  was  as  follows : 
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**  Insurance  is  wanted  by  Brown,  Brothers  &  Co.,  for  account 
of  whom  it  may  concern, 

loss,  if  any,  payable  to  them 
For  $50,000  on  merchandize 

and  is  insured  at  or 
fix)m  any  seaport  in  the  IJ.  S.  to  Liverpool. 

by  vessel  or  vessels  as  interest  may 
appear 

Premium 
Binding  President." 

(Signed),  "  Brown,  Brothers  &  C!o.  applicant. 

"  New  York,  April  26, 1843." 
These  applications  were,  when  received,  entered  by  the  com- 
missioners in  a  book  prepared  for  that  purpose.  It  was  admitted 
that  the  minutes  of  the  board  of  trustees  did  not  show  any  reso- 
lution authorizing  the  transfer  or  negotiation  of  the  note  in  suit. 
A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court 

W.  M.  EvarU^  for  the  plaintiff,  relied  on  Brouwer  v.  Appleby^ 
1  Sand.  S.  0.  R.  168,  and  note ;  and  Aapin/waU  v.  Meyer j 
Mss.  (a) 

W.  Kent^  for  the  defendant. 

1.  The  so  called  company  was  never  legally  organized ;  and 
having  never  complied  with  the  preliminary  requisitions  of  its 
charter,  viz.  those  contained  in  §  3,  which  required  the  commis- 
sioners therein  named  to  receive  applications  for  insurance,  and 
approve  those  amounting  to  $500,000,  the  premiums  on  which 
have  actually  been  paid,  or  secured  to  be  paid,  never  had  a  legal 
existence,  and  could  not,  as  a  corporation,  receive  and  transfer 
a  negotiable  promissory  note.  This  was  a  condition  precedent 
to  the  company  becoming  a  body  corporate.  The  applications 
for  insurance  were  a  mere  nullity,  and  the  notes  given  of  no 
validity. 


(a)  Since  reported  in  S  Sand.  S.  C.  R.  180. 

Vol.  m.  12 
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2.  The  plaintiff  does  not  stand  in  the  position  of  a  honk  fide 
holder.  He  dealt  with  parties  pretending  to  be  a  legal  corpora- 
tion, nnder  a  specific  statute  of  the  legislature.  He  is  therefore 
chargeable  with  notice  of  the  requirements  of  the  statute,  and 
bound  to  see  that  the  pretended  company  has  a  legal  existence 
before  he  deals  with  it.  {Halstead  v.  The  MayoTy  dec,  of  Neijo 
Yorhy  in  the  supreme  court,  May,  1849 ;  5  N.  Y.  Leg.  Obs.  74.) 

3.  The  transfer  of  the  note  by  J.  D.  P.  Ogden,  assuming  to 
be  president  of  the  company,  having  been  made  without  any 
resolution  of  the  board  of  directors,  was  void  by  the  statute.  (1 
R.  S.  593,  §  8 ;  Ibid.  597,  Art.  3.) 

Bt  the  CioiTKT.  Oaklet,  Ch.  J. — ^The  third  section  of  the  act 
incorporating  this  company,  (Laws  of  1843,  ch.  94,)  made  it  the 
duty  of  the  commissionera  named  in  the  act,  to  open  a  book  to 
receive  applications  for  insurances;  and,  after  receiving  such 
applications,  to  be  approved  by  them,  amounting  to  five  hundred 
thousand  dollars,  the  premium  on  which  should  have  been 
actually  paid  in,  or  secured  to  be  paid,  they  might  close  the  book, 
and  the  company  might  be  organized.  They  were  then  to  super- 
intend the  first  election  of  not  less  than  twenty-four  trustees  of 
the  company. 

It  is  contended  by  the  defendant"  that  the  company  never 
became  organized,  because  this  third  section  of  the  statute  was 
not  complied  with ;  and  that  this  was  a  condition  precedent, 
without  which  the  company  could  have  no  legal  existence,  and, 
therefore,  it  could  not  receive  a  note,  or  transfer  it  when  received. 
It  is  said,  the  applications  for  insurance  should  have  contained 
all  that  the  insured  furnishes  for  making  a  policy :  that  is,  it 
should  have  set  forth  all  the  particulars  of  the  risk  intended  to 
be  insured  against. 

As  to  this  point,  the  application  for  insurance  is  a  very  difler- 
ent  thing  from  the  contract  of  insurance  to  which  it  leads.  It  is 
a  mere  proposition,  and  only  needs  to  state  the  objects  on  which 
insurance  is  sought,  vrithout  specifying  the  particulars.  With 
the  applications,  the  parties  gave  their  notes  for  a  corresponding 
amount  of  premiums.  They  then  had  a  right  to  demand  regu- 
lar policies  of  insurance  for  risks  within  their  applications,  and 
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the  companj  was  bound  to  issue  them.  The  propositions  of  this 
kind  exceeded  the  sum  limited  in  the  charter,  on  all  of  which 
approved  notes  were  given  to  secure  the  premiums.  We 
think  the  organization  of  the  company  was  complete  in  every 
respect. 

If  we  had  doubted  this,  we  should  probably  have  held,  that 
the  company,  having  claimed  to  be  organized,  and  having  acted 
as  a  corporation,  the  question  of  its  corporate  existence  is  to  be 
tested  by  the  government,  and  not  by  individuals  who  have 
dealt  with  it  as  a  valid  corporation. 

As  to  the  objection  made  upon  the  form  of  the  transfer  of  the 
note,  the  president  of  the  company  was,  no  doubt,  the  proper 
officer  to  indorse  it  and  convert  it  into  money.  We  so  held  vir- 
tually, last  year,  in  the  case  of  AspinwaU  v.  Meyer^  on  a  note 
indorsed  by  the  same  president  in  behalf  of  this  company. 

There  is  nothing  in  the  case  to  show  that  the  plaintiff  was  not 
a  iond  jlde  purchaser  without  notice,  within  the  meaning  of  the 
section  of  the  revised  statutes,  prohibiting  certain  transfers  of 
securities  by  corporations,  without  a  previous  resolution  of  their 
boards  of  directors.  (1  E.  S.  591,  §  8.)  The  burden  of 
proving  such  notice  is  on  the  party  alleging  it.((^)  It  is  unne- 
cessary, therefore,  to  consider  the  point  made  upon  that  pro- 
vision- 
Judgment  for  th«r  pliiintiff. 


HoABD  i;.  Gahneb. 

Where  a  person,  for  a  yaloable  consideration,  undertakes  the  collection  of  a  bond  and 
mortgage,  and  coTenants  in  express  terms  "  to  takt  proptr  meantt*  to  collect  the 
amount  secured  to  be  paid  by  them,  he  is  bound  to  see  that  such  means  are  taken, 
by  every  person  whom  he  employs  to  execute  his  covenant. 

The  retaining  of  a  competent  solicitor  is  a  proper  step  to  be  taken,  and,  as  far  as  it 
goes,  is  a  eomptiance  with  the  contract.    But  the  reqionsibility  of  the  covenantor 


(a)  See  Falmer  v.  Yatu,  ante,  page  137. 
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does  not  cease  there  ;  and  if  the  solicitor  fail  to  pursue  the  proper  means  for  collect- 

ing  the  securities,  the  covenantor  is  answerable  for  his  default. 
What  is  the  proper  measure  of  damages,  in  an  action  for  the  breach  of  such  a  eore- 

nant  7     {See  note  {a)  at  the  end  of  the  case.) 
The  amount  of  the  bond  and  mortgage  is  its  piesumptiTe  Talne.    It  belongs  to  the 

defendant  to  prove  it  to  be  a  worthless  or  a  doubtful  secuiity. 
(Before  Oaklet,  Ch.  J.,  and  Sandford,  J.) 
May  18 ;  Sept.  29,  1849. 


This  was  an  action  of  covenant  upon  an  instrument  in  writing, 
in  these  words : 

"  Whereas,  I  have  this  day  received  from  John  W.  Hoard,  an 
assignment  of  a  certain  indenture  of  mortgage,  bearing  date  the 
81st  day  of  October,  1843,  made  and  executed  by  Charles  W, 
Adams,  and  Henrietta  his  wife,  to  the  said  John  W.  Hoard,  to 
secure  the  payment  of  two  certain  promisatory  notes  drawn  by 
Charles  W.  Adams  &  Co.,  one  in  favor  of  Hugh  Auchincloss  & 
Sons,  or  order,  for  $576  98,  dated  October  13th,  1843,  and  pay- 
able eight  months  after  date,  and  the  other  in  favor  of  Gamer  & 
Co.,  or  order,  for  $600  31,  dated  October  14th,  1843,  and  pay- 
able ninety  days  after  date ;  and  also  to  secure  the  payment  of 
a  certain  bond  or  obligation  bearing  even  date  with  the  said 
indenture  of  mortgage  conditioned  for  the  payment  of  the  sum 
of  five  hundred  doUai^s  to  the  said  John  W,  Hoard,  in  one  year 
from  the  date  thereof,  with  interest ;  and  whereas,  I  have  sur- 
rendered an5  given  up  to  the  said  John  W.  Hoard,  the  said 
note  of  $600  31,  so  drawn  in  favor  of  Gamer  &  Co.,  as  aforesaid. 
Now,  therefore,  in  consideration  of  the  said  assignment  so  made 
to  me  as  aforesaid,  and  for  the  further  consideration  of  one  dollar 
to  me  in  hand  paid  by  the  said  John  W.  Hoard,  I  do  hereby 
covenant  and  agree  to  and  with  the  said  John  W.  Hoard  to  take 
proper  means  to  collect  the  amount  due  and  secured  to  be  paid 
by  the  said  indenture  of  mortgage  so  assigned  as  aforesaid,  and 
to  appropriate  the  amount  which  may  be  collected,  after  deduct- 
ing all  necessary  expenses,  as  follows,  viz. : — 

"  In  the  first  place,  to  retain  the  amount  of  the  said  note  so 
given  to  Gamer  &  Co.,  as  aforesaid,  with  interest  thereon,  from 
the  time  the  said  note  became  dufe  and  payable.  In  the  second 
place,  to  pay  unto  the  said  Hugh  Auchincloss  &  Sons,  if  there 
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Bhall  be  sufficient  for  that  purpoee,  the  amount  of  the  said  pro- 
missoiy  note  so  given  to  them  as  aforesaid,  and  the  interest 
which  may  be  due  thereon  ;  and,  lastly,  if  there  shall  be  suffi- 
cient for  that  purpose,  to  pay  unto  the  said  John  W.  Hoard,  the 
amount  of  the  said  bond  or  obligation  so  given  to  them  as  afore- 
said, and  the  interest  which  may  be  due  thereon. 

^^  Given  under  my  hand  and  seal  this  31st  January,  1844. 

"Thomas  Gabneb."    (l.  s.) 

The  breaches  averred  were  the  omission  of  Gamer  to  take 
proper  means  to  collect  the  bond  and  mortgage.  The  defendant 
traversed  the  breaches  in  various  pleas,  and  set  up  several 
defences,  on  which  issues  were  joined. 

The  canse  was  tried  before,  in  February,  1849. 

On  the  trial,  it  was  proved  that  in  September  or  October, 
1844,  the  defendant  employed  Mr.  C,  a  lawyer  in  good  standing 
in  the  profession,  as  to  skill  and  knowledge,  to  file  a  bill  to  fore- 
close the  mortgage  mentioned  in  the  covenant.  A  bill  of  fore^ 
closure  was  soon  afterwards  filed  by  him,  against  Adams  and 
wife,  and  some  others.  There  was  a  delay  of  about  three  years, 
in  the  prosecution  of  that  suit ;  which  delay  was  the  gravamen 
of  the  present  suit.  That  delay  was  attempted  to  be  accounted 
for  as  follows :  Previous  to  filing  his  bill,  Mr.  C.  had  made 
proper  searches,  but  the  clerk  of  Richmond  County,  where  the 
land  w^as  situated,  in  the  certificate  of  search  funiished  by  him, 
omitted  a  trust-deed,  previously  executed  by  Adams  and  wife, 
the  mortgagors,  dated  Feb.  4, 1842,  and  recorded.  By  this  deed, 
the  grantors  conveyed  all  the  real  estate  to  which  Mrs.  Adams 
was  entitled,  as  one  of  the  children  and  heii-s  of  Isaac  Cubberly, 
deceased,  embracing  the  mortgaged  premises,  to  John  Q.  Day, 
in  trust  for  her  separate  use,  free  from  the  control  of  her  hus- 
band, and  exempt  from  his  debts.  It  appeared  that  on  the  4th 
of  Sept.  1843,  Alfred  Adams  was  substituted  as  trustee,  in  the 
place  of  Day,  and  that  on  the  2d  of  April,  1844,  Joseph  G.  Gil- 
bert was  substituted  as  trustee  in  the  place  of  Adams.  Mr.  C. 
testified,  that  at  the  time  he  commenced  the  foreclosure  suit  he 
had  no  notice  or  knowledge  of  this  trust  deed.  But  he  was 
informed  that  a  Mr.  Day  and  a  Mr.  Alfred  Adams  pretended  to 


182  CASES  IN  THE  SUPERIOR  COURT. 

Hoard  ▼.  Gamer. 

liave  Bome  claim  upon  the  mortgaged  premises;  and  without 
knowing  what  their  claim  was,  he  made  them  parties  defendants, 
and  first  ascertained  the  nature  of  their  claim  when  the  answer 
of  C.  W.  Adams  was  put  in,  which  was  on  the  10th  of  Dec. 
1844.  The  answer  of  Day  and  Alfred  Adams  was  served  on  the 
8th  of  March,  1845.  It  was  suhstantially  a  disclaimer,  stating 
that  all  their  interest  had  been  transferred  to  Joseph  G.  Gilbert. 
Mr.  C.  also,  testified  that  after  the  answers  had  all  come  in,  and 
the  cause  was  in  readiness  for  hearing,  he  entertained  very  great 
doubts  whether  the  plaintiff  could  succeed ;  which  doubt  was 
founded  on  the  trust-deed.  That  he  was  deliberating  on  that 
subject,  and  making  some  examinations  for  the  purpose  of  seeing 
whether  the  trust-deed  could  be  successfully  attacked  or  not. 
That  in  March,  1845,  Mrs.  Adams,  and  Gilbert,  the  trustee,  filed 
a  bill,  which  was  substantially  a  bill  for  a  partition  of  the  real 
estate  of  which  her  father  died  seized. 

That  bUl  alleged  the  seizin  and  death  of  Isaac  Cubberly,  in 
1841,  leavingfive  heirs,  his  will,  and  that  it  was  proved  in  Novem- 
ber, 1841,  by  William  and  James  Cubberly,  sons  and  executors 
of  the  testator.  The  trust  deed  of  February,  1842,  was  then 
stated  ;  also  the  recording  thereof  in  June,  1842  ;  then  the  sub- 
stitution of  trustees,  and  then  the  title  of  the  complainant, 
whereby  he  claimed  to  be  seized  in  fee,  as  trustee  of  Henrietta 
Adams,  as  tenant  in  common  of  and  in  one  equal  undivided 
fifth  part  of  the  land  in  question.  The  bill  then  set  forth  the 
bond  and  mortgage  given  by  Adams  and  wife  to  Hoard,  and 
the  assignment  by  Hoard  to  Gamer ;  and  a  subsequent  mort- 
gage given  by  Adams  and  wife  to  Seaver  and  Dunbar,  and  one 
still  subsequent,  given  by  them  to  Lee  &  Brewster.  The  bill 
then  alleged  that  those  three  mortgages  were  not  valid  liens 
upon  the  land,  or  any  part  thereof. 

It  prayed  a  reference  to  a  master  to  inquire  whether  there 
were  any  liens  or  incumbrances  on  the  land,  and  as  to  the 
several  rights  and  interests  of  the  parties  interested ;  and  that 
the  three  mortgages  might  be  decreed  to  be  no  lien  or  incum- 
brance upon  the  land ;  and  for  a  partition ;  or,  if  that  should  be 
held  impracticable,  for  a  sale  of  the  premises.  The  parties 
defendants  were  Adams  and  his  wife;  William  and  James 
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Cabberlj;  the  other  tenants  in  common ;  Hoard,  Gkuner,  Seaver 
&  Dunbar,  and  Lee  &  Brewster.  This  bill,  filed  by  Gilbert,  was 
served  on  Mr.  C.  as  solicitor  for  Gamer,  on  the  3d  of  May.  No 
answer  was  put  in  by  Mr.  C.  on  behalf  of  Gamer,  there  having 
been  an  imderstanding  between  him  and  the  plaintiff's  solicitors, 
that  it  might  be  put  in  at  any  time.  Mr.  Sedgwick  was  soon 
after  substituted  as  solicitor  for  Gamer,  and  had  the  principal 
management  of  that  suit.  In  June,  1845,  the  bill  of  foreclosure 
filed  by  Mr.  C.  on  behalf  of  Gamer,  was  dismissed,  as  to  Day 
&  Adams,  and  it  then  became  necessary  to  amend  the  bill,  and 
file  a  supplemental  bill,  which  was  done  in  August,  1847.  In 
the  meantime,  the  mortgaged  premises  had  been  sold  by  the 
executors  of  Isaac  Oubberly,  deceased,  in  pursuance  of  a  power 
contained  in  the  will  of  the  testator,  to  David  J.  Tysen.  The 
supplemental  bill  set  forth  that  sale,  and  alleged  that  the  execu- 
tors had  in  their  hands  a  large  sum  of  money,  and  certain  securi- 
ties, being  the  share  of  Mr.  and  Mrs.  Adams  of  the  purchase 
money.  The  bill  prayed  for  an  injunction  against  the  executors, 
to  prevent  them  from  parting  with  the  money  and  securities ; 
and  that  the  same  might  be  delared  to  be  covered  by,  and  appli- 
cable to.  Hoard's  mortgage,  and  that  they  might  be  so  applied. 

William  Ausmr,  the  solicitor  for  Adams  and  wife,  in  the 
foreclosure  suit,  testified,  that  no  replication  to  either  of  these 
answers  of  Adams  and  wife,  or  Day  and  A.  Adams,  was  filed, 
and  the  bill  was  dismissed  for  want  of  prosecution  as  to  the 
defendants.  Day  and  A.  Adams,  on  the  14th  of  June,  1845,  on 
a  motion  made  by  them  for  that  purpose,  which  was  not  opposed. 
The  next  witness  heard  of  the  suit,  was  the  substitution  of  Mr. 
Sedgwick  in  place  of  Mr.  C.  as  solicitor,  in  the  summer  of  1846 
or  1847.  Nothing  was  done  imtil  August,  1847.  No  proofs 
were  ever  taken,  and  the  cause  was  never  noticed  for  hearing, 
except  at  January  Term,  1849,  and  then,  for  the  first  time.  It 
was  in  readiness  for  hearing  on  bill  and  answer  as  to  G.  W. 
Adams  and  wife,  and  pro  confess  as  to  all  the  other  defendants, 
in  the  summer  of  1845. 

It  appeared  from  the  testimony  of  Mr.  J.  S.  Sandford  and  Mr. 
David  A.  Fowler  that  the  state  of  the  calendars  and  the  amount 
and  couiw  of  business  in  the  courts,  at  the  time  the  foreclosure 
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Buit  was  commenced,  and  wliile  it  was  pending,  was  such  that 
the  foreclosure  suit  might  probablj  have  been  heard  within  a 
year  from  the  time  of  being  placed  npon  the  calendar.  That  a 
cause  standing  for  hearing  on  bill  and  answer  of  the  date  of 
December  10, 1844,  would  have  been  No.  3,  on  the  3d  class  of 
causes  for  April  term,  1845,  and  No.  24  from  the  top  of  the 
calendar ;  and  a  cause,  of  the  date  of  March  8,  1845,  would 
hare  stood  No.  7  on  the  third  class.  That,  bj  filing  a  replication 
in  the  foreclosure  suit  commenced  by  Garner,  the  plaintiff's 
solicitor  might  have  entitled  himself  to  put  the  cause  on  the 
calendar  of  the  Assistant  Yice-Chancellor,  which  would  hare 
expedited  the  cause. 

The  plaintiff  paid  the  Auchincloss  note  with  interest,  on  the 
Sd  of  June,  1846. 

The  plaintiff  having  rested  his  case,  the  defendant's  counsel 
moved  for  a  nonsuit,  on  the  grounds :  1.  By  the  employment  of 
a  competent  and  skilful  lawyer  to  foreclose  the  mortgage,  the 
defendant's  covenant  was  performed  and  satisfied.  Besides,  it 
does  not  appear,  in  point  of  fact,  but  that  the  suit  was  properly 
conducted.  2.  The  trust  deeds  set  out  in  the  answer  of  Adams 
and  wife,  are  a  complete  bar  to  this  suit.  3.  The  defendant 
might  himself  have  pursued  the  litigation,  or  taken  steps  to 
hasten  the  one  already  begun.  4.  K  not,  it  is  insisted  that  the 
mortgage  is  still  good  and  collectable,  and  can  be  collected,  and 
the  plaintiff  has  sustained  no  damage. 

The  motion  was  denied,  and  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  recalled  as  a  witness  Williah 
Austin,  who  testified  as  follows : — "  I  was  complainant's  solicitor 
in  the  suit  of  Gilbert.  Hoard  did  not  appear,  and  the  bill  was 
taken  as  confessed  against  him  for  want  of  appearance.  Gramer 
did  not  answer.  The  second  and  third  mortgagees  answered ; 
replications  were  filed  to  these  answers  in  November,  1845. 
Order  to  close  proofs  was  entered  February  1,  1846.  Subse- 
quently, James  and  William  Cubberly,  the  executors,  applied  to 
open  the  order  jpre?  corifesso  against  them,  and  to  dissolve  the 
injunction.  This  was  in  August  or  September,  1846.  I  gave 
them  a  stipulation  to  take  the  same  objection  as  if  they  had 
demurred.     The  injunction  was  dissolved  on  their  motion  by 
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Vice  Chancellor  McCoun,  June  26,  1846.  The  bill  was  dis- 
missed, on  the  complainant's  own  motion,  with  costs.  Upon 
the  different  motions  that  had  been  made,  I  became  satisfied, 
that  it  was  very  donbtftil  whether  tf^e  bill  would  be  sustained 
or  not." 

Theodore  Sedgwick,  for  the  defendant,  testified,  ^'  I  became 
acquainted  with  this  litigation  in  July,  1846.  Previously  Charles 
E.  Kacey  and  wife  filed  a  bill,  against  these  parties,  the  Adams's 
and  Cubberlys ;  Mrs.  Bacey  was  one  of  the  heirs  of  Isaac 
Oubberly.  The  subpoena  to  answer  served  on  Gamer,  was 
handed  to  me  a  few  days  prior  to  my  being  substituted  in  the 
two  other  suits.  He  desired  me,  at  the  same  time,  to  take 
charge  of  the  other  litigation.  The  three  suits  then  remained  in 
my  charge.  The  foreclosure  suit  is  still  going  on,  the  others  have 
been  dismissed.  The  whole  amount  of  the  claim  was  small,  com- 
pared with  the  litigation.  There  were  three  chancery  suits  when 
the  matter  came  into  my  hands,  all  involving  questions  of  more 
or  less  difficulty.  It  appeared  to  me,  the  whole  fund  would  be 
used  up  in  expenses,  if  they  all  proceeded.  I  thought  it  best  to 
make  as  little  expense  as  possible,  until  some  decision  was  made 
in  the  suit  brought  by  Mr.  Gilbert,  which,  I  supposed,  would 
relieye  us  from  some  of  the  difficulties.  I  thought  also,  there 
was  doubt  of  the  result  of  the  foreclosure.  The  settlement  of 
Mrs.  Adams  involved  a  very  nice  question  of  the  statute  of 
trusts.  In  view  of  the  difficulty  and  expense,  I  refrained  fix>m 
making  any  further  expenses  in  the  foreclosure  and  Eacey  suits, 
until  the  Gilbert  bill  was  dismissed  in  1847.  The  bill  filed  by 
Bacey  was  a  bill  with  a  double  aspect.  One  branch  of  it  was 
to  compel  David  I.  Tysen  to  complete  a  sale  which  had  been 
made  to  him  by  the  executors.  The  prayer  of  the  bill  was 
among  other  things  to  pay  Mrs.  Adams^  share  into  court  for'the 
benefit  of  the  persons  entitled  thereto.  It  was  demurred  to  by 
Tysen,  and  dismissed  on  a  hearing,  by  Vice  Chancellor  Sand- 
ford."  On  cross-examination  the  witness  testified,  that  the  suit 
instituted  by  Kacey  did  not  dispute  the  mortgage,  and  was  not 
in  conflict  with,  or  adverse  to  the  foreclosure.  He  knew  nothing 
of  the  existence  of  the  covenant  between  these  parties,  until 
shortly  before  this  suit  was  brought. 
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Raymond  M.  Tybbw,  for  the  plaintiflE;  testified,  that  he  knew 
of  the  sale  by  the  executors  of  Isaac  Cubberly  to  David  L  Tysen. 
The  price  paid  by  the  latter  was  $9200. 

The  testimony  was  here  closed,  and,  upon  tbe  suggestion  of 
the  court,  a  verdict  taken  for  the  plaintiff  for  $2000,  by  consent, 
subject  to  the  opinion  of  the  court  on  the  whole  case,  and  subject 
to  adjustment,  with  liberty  to  either  i)arty  to  turn  the  case  into 
a  bill  of  exceptions. 


C.  n.  Smithy  for  the  plaintiff* 

I.  There  has  been  a  breach  of  covenant.  (1.)  By  gross  delay 
and  neglect  in  the  prosecution  of  the  foreclosure.  No  suit  was 
commenced  till  October,  1844.  At  every  term  from  January, 
1845,  to  July,  1847,  the  cause  might  have  been  reacbed  and 
heard.  Mr.  Sandford  testifies  that  it  took  him  but  a  year  to 
collect  a  severely  .litigated  mortgage.  In  Sept.  1848,  thirteen 
months  after  this  suit  was  brought.  Gamer's  solicitor  started 
afresh,-  by  amending  his  bill  and  by  filing  a  supplemental  bill, 
all  which  was  known  to  be  necessary  nearly  four  years  before. 
The  property  sold  for  $9,200,  one  fifth  of  this  is  $1,850,  a  margin 
of  some  $150  over  the  mortgage;  enough  to  cover  interest  and 
expenses  had  due  diligence  been  used.  A  prompt  suit  in  Feb. 
1844,  for  the  part  then  due,  would  have  secured  an  early  decree 
and  an  abundant  fund. 

The  advice  of  counsel  was  sought  to  be  made  conclusive  on 
the  plaintiff  as  a  justification  of  the  delay.  Neither  solicitor  was 
made  acquainted,  by  the  defendant,  with  the  obligation  he  was 
under  to  Hoard.  This  was  expressly  so  as  to  Mr.  Sedgwick. 
Had  he  given  them  instructions,  or  imparted  this  information, 
the  delay  would  either  not  have  occurred  or  he  would  now  have 
a  claim  over  on  them.  But  the  defendant  is  liable  for  their 
default.    {MercJuinffa  Bank  v.  AUen^  22  Wen.  228.) 

(2.)  Gabert's  suit  was  no  excuse  for  the  delay.  It  had  surely 
been  right  to  bring  the  foreclosure  to  a  hearing.  It  was  at  least 
doubtful  to  wait  twenty^even  months  without  compulsion. 
J^bert  s  suit  was  not  put  in  a  condition  to  be  expedited ;  for 
^iamer  put  in  no  answer.    He  should  at  least  have  demuned 
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(3.)  This  coyenflnt  did  not  constitate  the  defendant  a  mere  repre- 
sentatiye  agent.  ^^  It  looked  to  the  thing  itaelf  to  be  done.  It 
was  not  a  mere  delegation  of  a  trust  power."  {AUen  v.  Merck. 
Bh.^  22  Wen.  233-4.)  Even  in  that  view  there  is  a  breach. 
[SchuUz  V.  Puh)€r^  11  Wen.  361.)  The  obligation  is  to  take 
the  crdma/ry  rrvode  by  a  suit  brought  in  due  time,  and  prosecuted 
with  due  diligence  to  a  decree.  (Story  on  Agency,  §  199,  200, 
208.)  It  is  not  the  "  ordinary  mode"  of  foreclosing  a  mortgage, 
to  wait  till  other  suits  are  decided,  to  partition  other  people's  land 
or  cancel  other  people's  mortgages.  Thus  when,  in  August, 
1847,  this  suit  was  brought,  the  defendant  had  literally  progressed 
not  one  step  towards  collection ;  for  he  started  afi*esh  in  Sept. 
1848. 

n.  The  damages  are  the  value  of  the  bond  and  mortgage, 
including  the  personal  liability  of  Adams ;  which  value  is,  j[?Wmd 
fade^  the  nominal  value.  (Le  Chien  v.  Gov/vemewTy  1  Johns. 
Cas.  437,  note ;  KoririgTU  v.  Commercidl  Bwnk^  20  Wen.  91, 
22  Id.  348 ;  AUm  v.  Suydam,  17  Wen.  370,  20  Id.  321 ;  ShuUz 
V.  PtJ/oer^  11  Wen.  361 ;  IngdUs  v.  Lord^  1  Cow.  240.)  And 
in  analogy  to  actions  against  sheriffs  for  neglect  to  execute  pro- 
cess. {Bank  of  Borne  v.  CwrtiaSy  1  Hill  275 ;  Pardee  v.  Bdbert- 
son^  6  Id.  551 ;  Patterson  v.  Westervdt^  17  Wen.  543  ;  1  J.  R. 
215 ;  2  Id.  454;  7  Id.  189;  6  Id.  270;  2  Mass.  526;  2  Bay. 
895 ;  2  Day  195.)  See  Lovyoy  v.  Jlutohins^  23  Maine  Eep. 
272,  where  it  is  held  that  no  deduction  can  be  made  for  expenses 
which  would  have  taken  place  had  no  breach  occurred.  The 
attempt  to  impeach  the  mortgage  is  unsuccessful.  The  mortgage 
is  good.  This  deed  is  a  trust  of  personal  property.  {Kane  v. 
Oote,  7  Pai.  p.  521 ;  24  Wen.  641 ;  2  Kent,  Comm.  352.) 
Adams  and  wife  held  the  land  subject  to  a  power  to  sell,  which 
power  was  imperative.  (R.  S.  717,  §  2, 721,  §  45, 723,  §  56, 727, 
§  96.)  It  was  an  "  interest"  in  land  as  defined  by  2  R.  S.  73,  § 
6.)  This  trust-deed  was  void  as  against  the  mortgage,  under  2 
R.  S.  68,  §§  1  to  4,  72,  §  1.  (6  Hill  438,  4  Id.  424.)  And  as  a 
trust  of  personal  property,  it  is  within  §  1,  p.  70.  If  it  is  a  trust 
of  real  estate,  it  is  void  under  §  55  of  the  statute  of  trusts.  (1 R. 
S.  p.  723.)  Besides  the  mortgage  is  valid  under  the  trust-deed* 
2£rs.  Adams  had  all  the  powers  of  a  feme  sole,  and  could  alien 
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and  encumber  it  at  pleafiore.  The  consideration,  moreover,  is  a 
present  one,  not  an  old  debt.  {Meth.  Epis,  Church  v.  Jaques^ 
3  I.  C.  E.  86,  and  cases  cited ;  17  J.  E.  548  ;  North  Am.  Coal 
Co.  V.  Dyett^  7  Pai.  14,  20  Wen.  573 ;  Oardner  v.  Gardner^  Id. 
116,  22  Id.  528 ;  2  Kent,  §  28, 161-7,  and  notes ;  2  Stoiy,  Eq. 
Jur.  §  1399,  and  seq. ;  Leaycrafi  v.  Hodden^  3  Green  Ch.  R. 
612.) 

T.  Sedgwick^  for  the  defendant. 

I.  The  covenant  sned  on  was  "  to  take  proper  means  to  col- 
lect the  amount  secured  hy  the  rrwrtga^e?^  The  first  question 
is,  what,  under  the  circumstances,  are  "  proper  means  ?"  We 
insist  that  the  employment  of  a  competent  professional  gentle- 
man, in  good  standing,  was  itself  a  satisfaction  of  the  covenant ; 
and  it  is  absurd  to  suppose  that  Mr.  Gamer  intended  to  assume 
the  conduct  or  the  responsibility  of  the  litigation,  or  to  guarantee 
Mr.  Hoard  against  legal  errors.  From  the  nature  of  the  case, 
it  was  impossible  for  Mr.  Gamer  to  give  Mr.  C.  any  specific 
instructions.  All  he  could  possibly  do  was  to  give  him  general 
directions  to  collect  the  amount  due  on  the  mortgage. 

n.  In  point  of  fact  the  "  meam^'^  employed  by  Mr.  C.  were 
"  proper."  He  exercised  his  judgment  in  the  matter,  and  was 
guilty  of  no  oversight ;  but  on  a  view  of  the  whole  case,  thought 
it  inexpedient  to  proceed  with  the  first  suit,  till  the  other  was 
decided.  If  the  covenant  had  been  by  Mr.  0.  himself,  and  if  he 
had  erred  in  judgment,  still  he  would  not  be  responsible. 

in.  But  the  "  mean^'*  were  not  merely  proper  within  the  mean- 
ing of  the  covenant.  Mr.  C.'s  course  was  the  true  one,  and  any 
other  would  have  been  a  sacrifice  of  the  interests  of  his  clients. 
The  question  involved  was  of  very  doubtful  issue. 

IV.  If  there  were  any  xmnecessary  delay,  Mr.  Hoard,  who 
was  a  party  defendant,  should  have  acted  himself.  He  might 
have  moved  to  dismiss  the  bill  for  want  of  prosecution. 

V.  The  plaintiff  has  sustained  no  damage.  Either  the  mort- 
gage was  good  or  bad.  If  bad,  it  could  not  be  collected ;  if 
good,  it  can  still  be  collected.  Either  way  the  plaintiff  has  lost 
nothing. 
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By  the  Court.  Sandford,  J. — ^Whatever  might  have  been 
our  view  of  the  effect  of  the  defendant's  covenant,  if  it  had  been 
an  open  question,  we  are  required  by  the  authority  of  the  case 
of  Alien  V.  The  MerchmM  Bank^  (22  Wend.  215,)  in  the  court 
for  the  correction  of  errors,  to  give  our  judgment  for  the  plain- 
tiff. It  was  there  settled  that,  on  the  deposit  of  a  bill  of  exchange 
with  a  banker  residing  here,  for  collection  in  another  state  where 
it  was  payable,  the  banker  was  liable  to  the  holder  for  any 
neglect  or  omission  of  duty,  in  respect  of  such  collection,  on  the 
part  of  his  agent,  or  the  notary  employed  by  him,  in  the  foreign 
state. 

The  principle  established  was,  that  the  implied  contract  of 
the  banker  was  an  understanding  to  do  the  thing  itself,  and  was 
not  the  delegation  of  an  agent  or  attorney  to  procure  the  thing 
to  be  done.  That  the  contract  looked  mainly  to  the  thing  to  be 
done,  and  his  undertaking  was  for  the  due  use  of  all  proper 
means  for  its  performance ;  and  it  was  not  a  contract  only  for 
the  immediate  services  of  the  agent,  and  his  acting  faithfully  as 
the  representative  of  his  principal.  That  in  the  latter  case,  the 
responsibility  ceases  with  the  limits  of  the  personal  services  un- 
dertaken ;  in  the  other,  it  extends  to  cover  all  the  necessary  and 
proper  means  for  the  accomplishment  of  the  object,  by  whom- 
soever used  or  employed. 

In  the  case  at  bar,  the  defendant  for  a  valuable  consideration 
undertook  the  collection  of  a  bond  and  mortgage.  He  cove- 
nanted in  express  terms  "  to  take  proper  mecmi'^  to  collect  the 
amount  secured  to  be  paid  by  them ;  and  he  is  therefore  clearly 
responsible  that  such  means  should  be  taken,  by  every  person 
whom  he  employed,  to  execute  his  covenant.  The  retainer  of  a 
competent  solicitor  was  undoubtedly  a  proper  step  to  be  taken, 
and  as  far  as  it  went,  was  a  compliance  with  the  contract.  But 
tiie  responsibility  did  not  cease  there ;  and  if  the  solicitor  failed 
to  pursue  the  proper  means  for  collecting  the  securities,  the  de- 
fendant must  answer  for  his  default. 

It  was  contended  that  proper  means  were  taken  in  this  case ; 
that  the  long  delay  which  occurred  was  the  result  of  no  over- 
sight on  the  part  of  the  solicitor  employed ;  in  his  judgment  it 
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was  inexpedient  to  proceed  tinder  the  circmnstanceB,  and  his 
course  was  the  trae  one. 

The  good  faith  of  the  solicitor  is  not  impeached.    This,  how- 
ever, did  not  satisfy  the  covenant ;  nor  did  the  exercise  of  his 
judgment,  if  that  judgment  were  wrong,  and  caused  unreason- 
able delay.    We  have  considered  the  question  with  more  than 
usual  care  and  deliberation,  and  we  cannot  resist  the  conclusion, 
that  the  course  pursued  by  the  solicitor  was  unwise,  and  in 
respect  of  the  defendant's  duty  to  Hoard,  was  entirely  unwar- 
rantable.   No  good  reason  is  shown  why  the  foreclosure  of  the 
mortgage  was  not  commenced  immediately  after  the  defendant 
received  it.    Passing  by  the  nine  months  thus  lost  before  pro- 
ceedings were  instituted,  in  December,  1844,  the  solicitor  became 
fully  informed  of  all  the  diflSculties  in  the  case,  by  the  answer  of 
Adams  and  wife.    He  should  then  have  brought  Mi's.  Adams' 
trustee  before  the  court  at  once,  by  an  amendment  of  his  bill. 
If  this  course  had  been  pursued,  the  bill  afterwards  filed  by 
Mrs.  A.  and  her  trustee  would  never  have  been  exhibited,  or,  if 
exhibited,  it  would  have  been  no  more  than  a  cross  bill  in  the 
foreclosure  suit,  disposable  either  summarily,  by  a  demurrer,  or 
more  deliberately,  by  being  carried  forward  with  the  original 
suit.    Whether  Mrs.  A.'s  bill  had  been  filed  or  withheld,  if  the 
original  suit  had  been  pressed  on  with  ordinary  diligence,  after 
the  receipt  of  the  answer  of  Adams  and  wife,  there  is  no  doubt 
that  it  would  have  been  brought  to  a  hearing,  and  a  decision 
obtained,  before  1846.    Even  after  the  bill  of  Mrs.  A.  and  her 
trustee  was  exhibited,  the  defendant  could  have  expedited  either 
the  one  suit  or  the  other,  and  brought  the  matter  to  a  conclusion. 
But  he  did  neither.     He  was  entirely  passive  from  December, 
1844,  until  after  this  suit  was  commenced,  a  period  of  more  than 
two  years  and  a  half.    It  is  said  the  marriage  settlement  of 
Mrs.  Adams  presented  a  doubtftd  and  diflScult  question.    If  it 
did,  there  was  the  more  reason  for  urging  on  the  suit,  because  a 
greater  delay  would  be  inevitable,  if  the   suit  were  to  be 
litigated. 

Without  dwelling  upon  the  subject,  it  suflSces  to  say,  that 
proper  means  were  not  taken  by  or  in  behalf  of  the  defendant, 
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to  collect  the  bond  and  mortgage,  and  he  is  liable  for  a  breach 
of  his  covenant. 

The  inquiry  remains,  what  is  the  extent  of  that  liability  ?  It 
is  said,  on  his  part,  that  the  mortgage  was  either  good  or  bad : 
if  it  were  bad,  he  coidd  collect  nothing ;  if  it  were  good,  the 
plaintiff  has  lost  nothing.  This,  we  think,  is  not  sound.  The 
mortgage,  however  good  it  may  be,  avails  the  plaintiff  nothing, 
BO  long  as  the  defendant  retains  it,  and  neglects  to  collect  it. 
He  sustained  his  damages,  (if  it  were  good,)  two  or  three  years 
since,  when  he  was  entitled  to  receive  his  share  of  the  security, 
and  received  nothing.  His  injury  is  the  same  as  if  he  had  held 
the  defendant's  note,  payable  at  that  time,  and  it  had  remained 
unpaid. 

As  to  the  amount  of  damages ;  the  amount  of  the  bond  and 
mortgage  is  its  presumptive  value.  It  belongs  to  the  defendant 
to  prove  it  to  be  a  doubtful  or  a  worthless  security.  {Ingalls  v. 
Lard^  1  Cowen  240 ;  AUen  v.  Suydam^  17  Wend.  370 ;  S.  C.  20 
Ibid.  321 ;  Patterson  v.  Westeroelt^  17  Ibid.  543.)  No  attempt 
was  made  to  impeach  the  value  of  the  security,  in  respect  either 
of  the  adequacy  of  the  mortgaged  premises  at  the  time  of  the 
transfer,  or  the  solvency  of  tlie  obligor  in  the  bond ;  but  it  was 
contended  that  the  premises  were  vested  in  Mrs.  Adams's 
trustee,  and  the  mortgage  never  became  a  lien  upon  them. 
The  obligor's  responsibility  would  still  remain,  if  this  were  all 
true.  It  was  proved  that  the  lands  mortgaged  had  been  sold 
under  the  power  in  the  will  of  Mrs.  A.'s  father,  and  produced 
the  gross  sum  of  $1850,  which,  after  the  commissions  and 
expenses  were  deducted,  would  not  have  paid  the  mortgage  and 
the  interest  which  had  accrued,  when  this  suit  was  commenced. 

Then,  as  to  the  validity  of  the  mortgage  as  a  lien.  The  bond 
was  equitably  converted  into  personalty,  by  the  will  of  Mrs. 
Adams's  father ;  and  as  such,  it  appears  to  us  was  wholly  within 
her  control  by  the  provisions  of  the  settlement,  and  was,  by  her 
act  in  mortgaging  it,  subjected  to  the  payment  of  this  debt. 
{North  American  Coal  Co.  v.  Dyett^  7  Paige  14;  S.  C.  24 
Wend.  573;  Gardner  v.  Gardner,  7  Paige  116;  S.  C.  22 
Wend.  528  ;  Leaycraft  v.  Hodden,  3  Green's  Ch.  R.  512.) 
We  need    not,  however,  decide  this  point.      The    damages 


192  OASES  m  USE  SUPERIOR  OOURT. 

Hoaid  T.  Gamer. 

are  subject  to  adjustment;  and  in  ascertaining  the  amount^ 
(which  will  be  done  at  chambers,)  proof  may  be  made,  of  what 
was  stated  at  the  argmnent,  that  the  defence  to  the  mortgage 
on  the  marriage  settlement,  bad  been  abandoned. 

Another  consideration  will  arise  on  the  adjustment.  It  is 
obvious  that  il*  the  foreclosure  had  been  pressed  to  a  sale  prior 
to  1846,  the  undiyided  fifth  of  the  farm,  sold  bj  itself,  and 
subject  to  the  power  of  sale  vested  in  the  executors  of  Mrs.  A.'8 
father,  would  not  have  produced  bs  much  as  it  has  done  by  the 
sale  of  the  entire  farm  under  the  power.  Beferring  this  and  the 
details  of  the  damages  to  future  adjustment,  we  will  at  this  time 
order  judgment  for  the  plaintiff  for  the  amoimt  thereby  to  be 
ascertained,  (a) 


(a)  After  hearing  counsel,  and  receiving  Bome  evidence  by  consent,  the  court 
adjusted  the  damages  as  follows : 

Assuming  the  whole  farm  to  have  been  worth  as  much  in  1845,  as  when  sold  in 
April,  1846. 

A  reasonable  time  to  have  collected  the  mortgage  and  sold  the  premises  would 
have  brought  the  collection  to,  say,  Oct.  1845. 

Value  of  whole  farm,  then,  say, t95250  00 

Of  which,  allow  for  executors  expenses,  d&c,  and  conrniisaons,  which, 
whether  sold  on  foreclosure  or  not,  would  have  finally  been  a  charge  on 
the  proceeds ;  also  auction  fees,  advertising,  &c.,  dec $  500  00 

8750  00 

One  fifth,  is      1750  00 
(The  share  actually  realized,  as  Mr.  Sedgwick  says,         #1736  80) 

If  it  had  been  sold  in  1845,  undivided,  and  subject  to  the  power  of  sale 

in  the  executors,  there  being  no  one  creditor  with  snflUcient  interest  in  the 

matter  to  buy  it  in,  it  would  have  brought,  say  10  per  cent  lees,  .    $  175  00 

1575  00 

From  this,  deduct  cost  of  foreclosure  on  bill  and  answer,  say,    #75  00 

Counsel  fees,  #75  to  #100 75  00 

Master's  bill  on  sale, 50  00 

(Mortgagor  insolvent,  &c.) #  300  00 

'  Net  proceeds,  in  October,  1845,      1375  00 

Gamer  was  first  to  retain  the  amount  of  his  own  note,  viz.       #600  31 

And  interest  from  Jan.  15, 1844.    Int.  1  year  9  months,  73  53 

#  673  84 


Bal.  for  AnchincloBB  &  Hoard,       701  16 
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Hawbb,  Gbat  &  Co.  V.  JjAwsesoe  &  Hicks. 

In  a  contract  for  the  sale  of  goods,  on  board  a  merchant  ship,  to  arrive,  the  words 
"Mailed  on  or  about  the  15M  March**  were  held  not  to  be  a  condition  precedent, 
or  to  import  a  stipulation  or  a  warranty  that  the  Bhip  sailed  at  the  time  expressed. 

Held  also,  that  if  the  lepresentatioD  thereby  made,  were  made  in  good  faith,  and  the 
Teasel  sailed  on  the  26th  March,  the  difference  in  time  did  not  authorize  the  buyer 
to  refuse  to  receive  the  goods. 

Evidence  of  commercial  usage  is  not  admissible  to  prove  that  sailing  on  the  26th, 
would  not  be  a  compliance  with  a  clause  in  a  contract  for  the  sale  of  oil  to  arrive, 
which  expressed  that  she  had  "  sailed  on  or  about  the  15th  of  March." 

Evidence  is  not  admissible  to  prove  that  there  was  a  spring  and  fall  trade  in  oil,  that 
the  spring  trade  ended  before  the  oil  sold  arrived,  and  keeping  it  over  summer  would 
waste  and  deteriorate  it,  in  order  to  ascertain  whether  such  a  clause  is  a  warranty, 
or  is  a  material  representation  on  which  the  parties  relied,  making  an  essential  part 
of  the  eontract. 

On  a  sale  of  about  6,000  galUm$  of  oil,  to  arrive  by  a  specified  ship,  it  turned  out  that 
the  invoice  shipped  contained  7,211  gallons.  Held,  that  an  offer  to  deliver  6,000 
gallons,  or  to  deliver  the  whole,  charging  for  6,000  gallons  at  the  contract  price, 
and  for  the  residue  at  the  market  price  (which  was  less,)  was  a  good  tender  on  the 
part  of  the  seller,  in  fulfilment  of  the  eontract. 

Held  also,  tliat  a  parol  ofier  to  this  effect  might  be  proved,  although  there  were 


Brought  forward,         ....        701  16 
Int.  from  Oct.  15, 1845,  to  Oct.  27, 1849—4  years  12  days,         .        .        197  94 


Amount,  on  this  computation,  899  10 

If  we  take  the  actual  result  of  the  executor's  sale,  and  make  no  allow-  .-...— 
ance  for  d^redation  on  sale  of  an  undivided  interest,  the  matter  will 
stand  thus: 

Proceeds  1736  80 

Exp.  of  foreclosure,  say  $200  to  225  00 


1511  80 
Gamer's  debt,  15  Oct.  1845        673  84 


837  96 
Int  4  years  and  12  days, 236  55 


Judgment  for  plaintifib  for    .    11074  51 
As  to  collateral  suit  of  Gilbert,  it  probably  would  not  have  existed,  if 
the  foreclosure  had  been  diligently  prosecuted.    The  other  suit  unim- 
portant. 

Vol.  m.  13 
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written  tenders,  in  all  of  which  the  offer  was  made  of  the  entire  inroiee  at  the  con- 
tract price. 
(Before  Oaxlbt,  Ch.  J.,  and  Vaxtdsbpoil  and  Bahdfosd,  J.  J.) 
Sept.  31,  22  ;  Sept  39, 1849. 

This  was  an  action  of  asenrnpsit,  bronght  to  recover  damages 
for  refusing  to  accept  a  certain  quantity  of  linseed  oil,  to  arrive, 
and  imported  in  the  ship  Marcia,  from  London  to  Boston,  and 
thence  sent  coastwise  to  New  York,  in  the  month  of  June,  1847, 
and  sold  by  the  plaintiffs  to  the  defendants,  through  a  broker  by 
a  bought  and  sold  note. 

The  cause  was  tried  before  Sandford,  J.,  in  December,  1848. 

The  plaintiffs,  who  resided  at  Boston,  proved  that  they  author- 
ized Henry  M.  Harding,  a  broker  in  New  York,  by  letter,  to  sell 
the  oil  in  question,  to  arrive. 

The  letter  was  dated  March  22, 1847,  and  stated  that  they 
had  five  or  six  thousand  gallons  English  linseed  oil  on  board  the 
Marcia,  then  on  the  way  &om  London  to* Boston ;  and  that  the 
vessel  was  to  have  sailed  from  London  on  the  15th  of  March. 

Li  compliance  with  this  authority,  Harding  sold  the  oil  to 
the  defendants  by  a  broker's  note,  of  which  he  gave  one  to  the 
buyer  and  one  to  the  seller.    The  notes  were  as  follows  : 

"  Sold  for  account  of  Messrs.  Hawes,  Gray  &  Co.,  Boston. 

"To  Messrs.  Lawrence  &  Hicks,  New  York. 
"About  6,000 gallons  prime  English  linseed  oil,  in  usual  sized 
packages,  to  arrive  per  Marcia,  from  London,  sailed  on  or  about 
the  16th  March  ult.,  at  72c.  per  gallon,  cash,  deliverable  in 
Boston  or  New  York,  at  the  option  of  the  buyers ;  the  vessel 
being  bound  to  the  port  of  Boston.      Henky  M.  HAnnisro, 

"  Broker,  73  Wall  st. 
«  J}^eu)  York,  April  3d,  1847.'* 

The  vessel  arrived  at  Boston  on  the  15th  of  May.  The  broker, 
on  the  16th  or  17th,  communicated  the  arrival  of  the  oil  to  the 
defendants,  and  asked  them  to  decide  whether  they  would  take 
the  oil  deliverable  in  Boston  or  New  York.  They  said  they 
would  not  decide  that  day ;  but  instructed  him  to  inquire  what 
day  the  Marcia  sailed  from  London.    On  the  18th  they  requested 
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him  to  order  the  oil  to  New  York,  by  the  first  packet,  provided 
it  was  of  prime  quality,  and  the  Marcia  did  not  sail  after  the 
25th.  The  oil  arrived  in  New  York  on  the  6th  of  June.  The 
defendants  were  at  once  notified  that  the  oil  had  arrived.  No- 
thing being  heard  from  them,  and  two  days  afterwards,  the  oil 
having  come  out  of  the  vessel,  the  broker  on  the  7th  June  gave 
them  notice  in  writing,  as  follows : 

"ir^(;  York,  June  7, 1847. 
"  Messrs.  Lawrence  &  Hicks  : 

"  Gents, — ^I  beg  to  inform  you  in  behalf  of  Messrs.  Ilawes, 
Gray  &  Co.,  Boston,  that  their  contract  with  you  is  now  fulfilled, 
and  that  the  57  casks  linseed  oil  is  landed  from  the  schooner 
Abbott  Lawrence,  and  now  on  the  dock  at  the  foot  of  Maiden 
lane.  Your  immediate  attention  to  the  receipt  of  the  same  is 
respectftilly  solicited,  as  in  the  event  of  not  so  doing  I  shall  be 
compelled  (agreeable  to  my  instructions,  and  which  you  have 
already  been  advised  of,)  to  cause  the  same  to  be  advertised 
forthwith  to  be  sold  at  public  auction  for  account  of  whom  it 
may  concern." 

They  did  not  accept  the  oil ;  it  was  advertised  two  days,  and 
sold  at  auction,  on  9th  June.  It  was  prime  quality,  in  prime 
order,  and  in  the  usual  size  packages.  At  the  sale,  thirty  casks 
sold  at  seventy-one  cents,  and  twenty-seven  casks  sold  at  seventy 
cents  per  gallon.  The  net  proceeds  of  the  sale  were  $4,265  81. 
A  bill  of  the  deficiency,  amounting  to  $926  11,  was  presented  to 
the  defendants  on  the  12th  of  June.  The  whole  quantity  of  oil 
was  7,211  gallons. 

It  ftirther  appeared  that  the  defendants  declined  to  receive  the 
oil,  on  the  ground  that  the  Marcia  did  not  sail  from  London  till 
the  26th  of  March,  as  soon  as  they  were  informed  of  that 
fact.  Previous  to  the  arrival  of  the  oil,  the  broker,  on  sending 
to  the  defendants  the  bill  of  lading  of  the  oil  as  shipped  from 
Boston,  offered  verbally  to  deliver  to  the  defendants  six  thou- 
sand gallons  of  it,  or  to  deliver  to  them  the  whole  invoice,  they 
taking  6,000  gallons  at  the  contract  price,  and  the  surplus  at  the 
market  price ;  both  of  which  offers  they  declinedv    In  all  the 
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written  oifere,  the  whole  invoice  of  the  oil  was  tendered,  and  the 
defendants  objected  to  the  evidence  of  the  verbal  offers. 

The  evidence  further  showed,  that  the  fifty-seven  casks  of  oil 
were  shipped  to  the  plaintiffs  in  one  invoice  on  board  the 
Marcia  in  London ;  that  there  were  in  all  105  casks  shipped  to 
them  by  that  vessel,  in  two  invoices.  The  plaintiffs  were 
advised  of  the  invoice  of  the  57  casks,  by  a  letter,  dated  London, 
March  3d,  and  received  about  a  fortnight  after,  in  which  their . 
correspondents  advised  them  the  Marcia  was  to  sail  on  the  15th, 
for  Boston.  The  bill  of  lading  of  the  57  casks  was  dated  March 
6th,  of  the  48  casks  March  15th.  They  were  advised  of  the 
latter  shipment  by  a  letter  of  the  27th  March  from  London. 
The  Marcia  came  out  of  the  docks  in  London  on  the  26th 
March,  but  did  not  discharge  her  pilot  in  the  Downs  till  the 
29th  March  at  midnight. 

The  defendants'  counsel  moved  for  a  nonsuit  on  the  grounds : 

1.  That  the  words,  sailed  "on  or  about  the  15th,"  were  a 
warranty  or  condition  precedent,  and  that  the  sailing  on  the 
26th  was  not  a  compliance. 

2.  That  the  tender  of  7211  gallons,  net,  was  too  great  an 
excess  over  the  amount  purchased,  viz.  "  about  6000  gallons," 
to  be  a  good  tender. 

3.  That  the  written  tender  and  correspondence,  and  the  sale 
of  the  7211  gallons,  and  the  demand  of  the  amount  due  on  a 
gale  of  that  quantity,  could  not  be  contradicted,  or  affected  by 
the  parol  offer  of  6000  gallons. 

4.  That  the  contract  being  indefinite  as  to  the  quantity  sold, 
was  void  for  uncertainty. 

The  court  refused  the  motion  for  a  nonsuit. 

The  counsel  for  the  defendants  then  offered  to  show,  that  both 
by  commercial  usage,  and  in  this  particular  case,  a  vessel  sailing 
from  London,  on  or  about  the  15th  March,  would  not  have  been 
considered  as  having  so  sailed,  if  she  left  on  the  26th.  Also, 
that  in  a  tender  of  6000  gallons,  allowing  for  wantage,  leakage, 
&c.,  an  excess  of  more  than  five  per  cent,  would  not  be  con- 
sidered as  coming  within  the  contract,  and  that  the  word 
"  about "  is  put  into  the  contract  to  provide  against  wantage 
and  leakage.     Also,  that  there  is  a  fall  and  spring  trade  in 
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limeed  oil,  and  that  the  spring  trade  had  ended  before  the  oil 
arrived,  and  that  to  keep  it  over  the  summer  would  be  prejudi- 
cial to  the  owner  by  deterioration,  leakage,  &c.  To  all  of  which 
several  offers  the  plaintiffs'  counsel  objected ;  the  court  sustained 
the  objection,  and  the  defendants'  counsel  excepted  severally 
to  each. 

The  defendants'  counsel  then  requested  the  court  to  charge 
the  jury  as  follows,  viz, : 

1.  That  sailing  on  the  26th  March  from  Zx>ndon  to  New  York, 
was  not  a  sailing  within  the  contract. 

2.  Also,  that  the  correspondence  between  the  parties  and  Mr. 
Harding  excludes  or  overrides  the  parol  evidence  of  Mr.  Har- 
ding, as  to  a  tender  of  6,000  gallons,  under  the  pleadings  and 
evidence. 

3.  Also,  that  a  tender  of  7,211  gallons,  in  the  judgment  of' 
law,  was  not  a  tender  of  about  6,000  gallons,  under  the  evi- 
dence. 

The  court  charged  the  jury,  that,  by  the  contract,  the  sail- 
ing of  the  vessel  on  or  about  the  15th  March,  was  not  a  con- 
dition of  the  contract ;  and  if  the  representation  of  the  time  of 
sailing  were  made  without  fraud,  her  sailing  on  the  26th  did  not 
prevent  the  plaintiffij  from  recovering. 

The  defendants  were  not  bound  to  receive  under  this  contract 
7211  gallons ;  but  if  the  plaintife  offered  to  deliver  7,211  gal- 
lons, with  an  expressed  willingness  on  their  part  to  deliver  6000 
gallons,  if  the  defendants  would  receive  it,  that  would  be  a 
sufficient  tender  to  entitle  the  plaintiffs  to  recover.  If  the 
defendants  declined  to  accept  the  latter  quantity,  or  if  the  plain- 
tiffi  gave  the  defendants  an  opportunity  to  receive  6000  gallons, 
and  the  defendants  declined,  then  the  tender  was  sufficient  and 
unobjectionable. 

The  sole  question  for  the  jury  is,  whether  the  plaintiffs  ten- 
dered the  6000  gallons  in  the  manner  stated  by  the  witness, 
Harding ;  if  so,  the  plaintiffi  will  be  entitled  to  a  verdict  as  for 
6000  gallons,  with  interest. 

To  which  charge  of  the  court  the  defendants'  counsel  excepted. 
The  jury  thereupon  rendered  a  verdict  for  the  plaintiffi  for 

$852M. 
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D.  Lord^  for  the  plaintiffs. 

I.  The  time  of  sailing,  stated  in  the  sale  note,  was  not  a  condi- 
tion of  the  contract  of  sale.  It  was  a  representation  in  New  York 
of  the  state  of  information  of  the  parties  as  to  the  time  of  the 
supposed  sailing  of  the  vessel.  It  was  fairly  made,  and  believed 
to  be  true.  It  was  an  event  uncertain  to  both  parties,  and  the 
defendants  took  the  risk  of  the  time  of  arrival.  If  a  condition, 
either  it  is  void  or  the  contract  is  void,  for  uncertainty.  If  a 
representation,  it  can  have  all  the  effect  which  good  faith  could 
require. 

In  no  decision  is  a  clause  made  a  condition,  unless  it  be  defi- 
nite. If  it  had  been  on  or  "before^  it  would  have  been  definite. 
"  On  or  about,"  are  totally  incompatible  with  a  warranty.  If 
the  parties  intended  to  make  the  time  essential,  they  would  have 
provided  a  precise  time  for  arrival  or  delivery.  The  case  of 
Olive  V.  Booker^  1  Exchequer  Kep.  416,  illustrates  that.  In  a 
charter  party,  a  statement  of  about  tlie  amount  of  tonnage, 
is  not  a  warranty.  (Abbott  on  Shipping,  by  Story  and  Per- 
kins, 247.) 

If  the  market  price  had  advanced,  and  we  had  taken  the 
ground  that  the  ship  did  not  sail  tiU  the  26th  of  March,  and  we 
were  therefore  discharged  from  our  contract,  how  absurd  it  would 
appear  ? 

II.  Unless  the  time  of  sailing  was  a  condition  of  the  contract, 
the  evidence  offered  as  to  the  trade  in  oil,  and  of  what  was  con- 
sidered out  of  time,  was  clearly  inadmissible.  Usage  is  only 
allowed  to  give  certainty  to  th^  contract.  That  offered,  would 
make  a  contract  of  one  date  or  one  season  of  the  year,  mean  a 
very  different  thing  from  one  at  another  date  or  season. 

m.  If  having  sailed  on  or  about  the  16th  of  March,  was  a 
condition,  it  was  for  the  court  to  decide,  under  the  undisputed 
&cts,  if  the  condition  was  broken.  A  delay  of  ten  days  in  a 
ship,  not  a  packet,  in  her  time  of  sailing,  was  no  substantial 
departure  from  the  condition. 

rV.  The  parcel  contracted  for  was  identified,  and  the  defend- 
ants were  entitled  to  the  whole  invoice ;  and  it  was  properly 
tendered ;  but  they  might  be  entitled  to  reAise  any  quantity 
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beyond  the  number  of  nsnal  sized  packages,  whose  contents  least 
exceeded  6,000  gallons ;  and  this  was  also  properly  tendered. 
There  is  no  uncertainty  in  the  subject  sold. 

The  tender  conld  be  proved  by  written  evidence  or  parol,  or 
by  both.  There  could  be  no  surprise,  it  being  a  fact  within 
their  own  knowledge,  and  in  issue  in  the  cause. 

H.  NiodU^  for  the  defendants. 

L  The  testimony  of  Harding  in  relation  to  the  parol  offer,  to 
take  six  thousand  gallons,  ought  to  have  been  excluded ;  because 
the  tender,  negotiations,  and  claims  relative  to  its  subject  matter, 
being  wholly  in  writing,  parol  evidence  was  (especially  under 
the  pleadings  in  this  cause,)  inadmissible  to  alter  its  terms. 

The  pleadings  go  solely  to  a  tender  of  7,211  gallons,  as  under 
the  contract.    The  case  set  up  was  thei*efore  a  surprise. 

n.  The  motion  for  a  non-suit  ought  to  have  been  granted, 
because, 

1.  The  words,  ^^  sailed  on  or  about  the  15th,"  if  a  question  of 
law  as  the  judge  treated  it,  were  a  warranty  or  condition  prece- 
dent, and  the  sailing  on  the  26th  was  not  a  compliance.  Con- 
sidering the  nature  of  the  contract,  the  time  the  vessel  sailed,  is 
a  material  element,  and  the  first  in  the  mind  of  the  buyer  on 
contracting.  Without  it  he  cannot  calculate  when  she  will  be 
likely  to  arrive.  This  was  as  important  to  our  view  of  the  con- 
tract as  the  quality  of  the  oil.  In  a  contract  of  insurance,  these 
words  would  be  a  warranty.  (2  Duer  on  Ins.  644 ;  Jennings  v. 
Chena/ngo  Mutual  Ins.  Go,^  2  Denio  80 ;  Bwrritt  v.  Saratoga 
Mutfual  Ins.  Go,^  5  Hill  191 :  CaUagJum  v.  Atlantic  Ins.  Go.^  1 
Edw.  Ch.  R.  74 ;  Hastings  v.  Zovering^  2  Pick.  219  ;  Osgood  v. 
Zewts,  2  Harr.  and  Gill  518 ;  Gramefr  v.  Bradsha/w^  10  John* 
484 ;  Hefosha/w  v.  EobUnns^  9  Metcalf  88.)  We  did  not  want  any 
opinion  as  to  the  time  of  sailing ;  we  wanted  the  fact.  {Higgina 
V.  Lwermare^  14  Mass.  106 ;  Glaholm  v.  Ilays^  2  M.  &  G.  257 ; 
Tye  V.  Fynmore^  3  Camp.  462 ;  Shepherd  v.  Kain^  3  Bam.  <fe 
Aid.  240  ;  Story  on  Sales  368.) 

2.  The  written  tender  and  correspondence,  the  sale  of  7,211 
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gallonfi,  and  the  demand  of  the  amount  due  on  the  sale  of  that 
quantity,  conld  not  be  contradicted  or  overrode  by  the  parol  offer 
of  6,000  gallons. 

8.  The  tender  of  7,211  gallons  net,  was  too  great  an  excess 
over  the  amotmt  purchased,  viz.  "  about  6,000  gallons,"  to  be  a 
good  tender.  {Gross  v.  Egtirh^  2  Bam.  &  Adol.  106 ;  Jiussell  v. 
jyiooU,  3  Wend.  119.) 

4.  The  contract  being  indefinite  as  to  quantity,  was  void  for 
imcertainty. 

m.  The  usage  and  other  facts  proposed  to  be  shown  by  the 
defendants,  were  improperly  excluded,  because — 

1.  All  contracts  are  made  in  reference  to  the  usage  of  trade ; 
and  the  words,  sailed  on  or  about  the  15^A,  are  equivocal,  and 
parol  evidence  is  admissible  to  explain  their  meaning  accord- 
ing to  the  understanding  and  usage  of  trade.  The  word  "  about" 
is  a  relative  term,  and  quite  indefinite.  (1  Phill.  Ev.  562,  and 
Cowen  and  Hill's  Notes,  1359, 1399 ;  1  Holt  95,  and  reporter's 
note ;  Birch  v.  Depeyster^  4  Camp.  385 ;  Idle  v.  Thornton^  8 
Oamp.  274 ;  Powell  v.  Harton^  2  Bing.  N.  C.  668 ;  Mayor ^  ike, 
V.  BuUer^  1  Barb.  S.  C.  Eep.  334, 635 ;  Sobertsoti  v.  Jackson^  2 
M.  Gr.  &  Scott  413 ;  Chitty  on  Cont.  76,  &c.) 

2.  The  contract  is  a  mercantile  contract,  and  the  words,  (for 
the  purposes  of  this  suit,)  were  technical,  and  have  reference  to 
the  length  of  the  voyage ;  and  evidence  of  persons  skilled  in  the 
trade  was  therefore  admissible  to  explain  their  meaning  as  to 
the  time  of  sailing.  (Zi?/yv..E^^,Doug.  74;  Taylor  y.Briggs^ 
2  Carr  and  P.  526 ;  BHdge  v.  Wain,  1  Starkie,  N.  P.  C.  504 ; 
CaUagham  v.  AUantic  Ins.  Co.,  1  Edw.  Ch.  R.  74 ;  Bime  v. 
Mutuod  Safety  Ins.  Co.,  1  Sandford  149.) 

8.  The  testimony  of  the  spring  and  fall  trade,  &c.,  was  admis- 
sible to  show  the  situation  of  the  parties  at  the  time  of  making 
the  contract,  and  the  circumstances  of  the  trade  under  which  it 
was  made,  with  a  view  to  ascertain  whether  the  words  "  sailed 
on  or  about  the  15th  "  were  a  warranty,  (or  if  only  a  representa- 
tion,) whether  it  was  a  material  one  on  which  the  parties  relied, 
making  an  essential  part  of  the  contract ;  and  this,  whether  the 
Bailing  on  the  26th,  under  a  contract  to  sail  on  or  about  the  15th, 
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"was  a  qnestion  of  law  or  fact.  (1  Edw.  Ch.  E.  74,  above  cited ; 
Smvp^on V.  Henderson^  1  Mood.  & Malk  300;  Prosser v. Hooper^ 
1  Moore  106.) 

IV.  The  charge  of  the  judge  was  erroneous,  because  he  ought 
to  have  charged : — ^1.  That  the  words  in  the  contract,  "  sailed 
on  or  about  the  15th  March,"  were  a  condition  of  the  contract. 
S.  That  sailing  on  the  26th  was  not  a  compliance.  3.  That,  if  these 
words  were  not  a  warranty,  they  were  such  a  misrepresentation  as 
wonld  avoid  the  contract.  {Flight  y.  Booth^  1  Bing.  N.  0. 370 ; 
Ha9iing%  v.  Lovermg^  2  Pick.  219 ;  Osgood  v.  Zewis^  2  Har.  & 
Gill,  518, 621 ;  Jen/ninga  v.  Chenango  Muttud  Ins.  Co.  2  Denio  80.) 
4.  He  should  have  submitted  to  the  jury  as  questions  of  fact,whether 
sailed  on  or  about  the  15th  March,  was  or  was  not  intended  by 
the  parties  as  a  warranty  or  such  a  material  representation  as 
entered  into  the  terms  of  the  contract,  and  whether  sailing  on 
the  26  th  March  was  a  sailing  on  or  about  the  15th;  having  con- 
sideration to  the  distance  and  duration  of  the  voyage  and  the 
other  circumstances  of  the  case.  (2  Denio  80 ;  Whitney  v. 
Sutton,  10  Wend.  413.) 

By  the  CJotjbt.  Oaxley,  Ch.  J. — ^The  only  question  of  seri- 
ous consideration  in  this  case,  is  the  effect  of  the  statement  in 
the  bought  and  sold  note,  that  the  vessel,  by  which  the  oil  was 
expected  to  arrive,  "  sailed  on  or  about  the  15th  March  ult." 

The  defendants  say,  this  was  in  the  nature  of  a  condition  or  a 
warranty,  and  that  if  she  did  not  sail  at  the  time  specified,  the 
contract  would  be  void  and  inoperative  against  them.  On  the 
other  hand,  the  plaintiffs  contend,  that  the  w^rds  quoted  were 
simply  a  statement  of  a  fact  that  was  supposed  to  exist  by  the  par- 
ties, neither  of  them  knowing  or  having  the  means  of  knowing, 
when  they  contracted,  whether  the  vessel  had  sailed  or  not. 

The  defendants,  besides  claiming  it  to  be  a  condition  in  terms, 
proposed  to  introduce  evidence  that  merchants  would  have  so 
considered  it. 

This  proposition  to  prove  the  legal  effect  of  a  written  instru- 
ment, by  the  opinion  of  merchants,  is  a  novelty.  Possibly,  if 
these  words,  "  sailed  on  or  about "  a  given  day,  had  acquired 
any  meaning  in  trade  or  commerce  different  from  their  ordinary 
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import,  evidence  to  that  effect  might  have  been  admissible ;  but 
that  was  not  the  offer.  The  court  is  to  decide  as  to  the  legal 
effect  of  the  contract,  there  being  no  question  as  to  the  &cta ; 
and  the  testimony  offered  was  properly  excluded. 

On  the  point  that  there  was  a  condition  or  warranty,  the 
defendants  desired  the  judge  to  submit  it  to  the  jury  to  say, 
whether  the  parties  did  not  so  understand  the  bought  and  sold 
note  when  they  contracted ;  and,  also,  to  find  that  the  sailing  of 
the  vessel,  on  the  26th  of  March,  was  not  a  sailing  on  or  about 
the  15th  of  March,  as  provided  in  the  contract 

The  judge  rightly  declined  to  submit  these  matters  to  the 
jury,  and  put  the  question  on  the  right  ground,  viz.  whether  the 
words  referred  to  were  a  correct  representation  of  what  was 
understood  by  the  parties  on  that  subject. 

The  defendants'  counsel  strenuously  contended,  that  the  words 
imported  a  condition  precedent,  or  a  warranty  that  the  vessel 
had  sailed  as  stated.  We  have  no  hesitation  in  holding  that, 
upon  its  terms,  the  language  used  did  not  import  a  stipulation ; 
and  from  its  indefinite  character,  never  could  have  been  under- 
stood by  the  parties  as  a  condition  or  warranty  that  the  vessel 
had  sailed  at  the  time  expressed. 

It  is  very  apparent  on  the  face  of  the  contract,  that  the 
plaintiffs  did  not  intend,  nor  did  the  defendants  understand  that 
it  was  intended,  to  stipulate  or  warrant  a  particular  time  for  the 
sailing  of  the  vessel. 

On  this  view,  the  plaintiffi  are  entitled  to  recover. 

An  objection  was  made  to  the  plaintiffs'  offer  to  perform  on 
their  part.  It  appeared  that  the  invoice  of  oil  which  they  were 
apprised  of,  and  in  respect  of  which  they  contracted,  contained 
over  seven  thousand  gallons ;  and  they  made  a  written  proposi- 
tion and  tender  to  deliver  the  whole.  That  proposal  being 
declined,  they  qualified  it  afterwards,  by  an  offer  to  deliver  six 
thousand  gallons  out  of  the  seven,  if  the  defendants  would  take 
it ;  or  to  deliver  them  the  whole  of  the  six  thousand  at  the  con- 
tract price,  and  the  surplus  at  the  current  market  price  of  the 
oil.  It  is  objected  that  this  parol  qualification  of  the  tender 
made  in  writing,  was  inadmissible ;  but  we  see  no  ground  for 
the  objection.    The  plaintifib  could  make  their  offer  orally,  as 
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well  as  in  writing ;  or  tiiej  could  make  it  in  both  forms  succes- 
sivdy.  Either  mode  was  good,  and  ihey  may  rely  on  either. 
The  tender  was,  in  onr  opinion,  complete. 

Ent  it  is  said  the  declaration  did  not  warrant  this  proof, 
because  it  counted  only  on  the  offer  to  deliver  the  entire  quan- 
tity of  seven  thousand  gallons.  This  point  was  not  raised  at  the 
trial.  K  it  had  been,  the  judge  would  doubtless  have  permitted 
the  declaration  to  be  amended.  We  cannot  notice  the  objection 
here,  as  the  variance  between  the  proof  and  the  averment  in 
the  declaration  is  immaterial,  {a) 

The  motion  for  a  new  trial  must  be  denied. 


Smtih  v.  B.  Ltnes  and  Thompson  &  Co. 
Bead  &  Hoppoce  v.  Gibbs  and  others. 

Where  goods  are  sold,  to  be  paid  for  on  deliveiy,  either  in  cash  or  commercial  paper, 
and  the  goods  are  deliyered  without  exacting  the  money  or  the  securities,  such 
deliveiy  is  absolute,  and  a  complete  title  Yeats  in  the  buyer,  unless  the  deliTery  was 
procured  by  fraud. 

If  the  seUer  intend  to  make  the  delivery  conditional,  he  must  do  it  in  express  terms. 
The  act  of  delivering,  ¥rithout  obtaining  the  stipulated  payment  or  security,  imports 
a  waiver  of  the  terms  of  the  conditional  sale. 

Though  the  sale  be  conditional,  the  delivery  will  be  held  absolute,  where  no  condition 
is  expressly  attached  to  the  latter. 

A  custom  or  usage  of  trade,  to  the  effect,  that  on  a  sale  of  goods  for  cash,  they  are 
delivered  to  the  buyer  without  pa]rment  or  demand  of  payment,  and  after  a  few 
days  a  bill  of  the  goods  is  sent  to  the  buyer,  and  the  price  demanded,  and  in  the 
meantime  the  seller  retains  a  lien  on  the  goods  for  the  price,  and  that  such  a 
delivery  is  conditional,  is  contrary  to  law,  and  invalid. 
(Before  Oaklet,  Ch.  J.,  and  Vanderfobl  and  SAin>FORD,  J.  J.) 
Sept.  25 ;  Oct.  6,  1849. 

These  suits,  involving  substantiallj  the  same  question,  were 
argued  together,  on  a  case  made  in  each  respectively.  The  suit 
oiSrrdth  v.  I/ynes^  was  an  action  of  replevin,  to  recover  forty-five 
pieces  of  carpeting.    Of  these  the  sheriff,  on  the  15th  of  March, 

(a)  Affirmed  in  the  Court  of  Appeals^  Dec.  30, 1850. 
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1848,  replevied  fifteen  pieces,  twelve  from  the  possession  of 
Lynes,  and  three  from  the  possession  of  Thompson  &  Co. 

At  the  trial  before  Sandfom),  J.,  December  19th,  1848,  the 
following  facts  appeared  in  evidence  on  the  part  of  the  plaintiff. 
The  plaintiff,  Smith,  was  a  carpet  m'^nnfacturer  at  West  Farms, 
Westchester  Co.,  and  the  defendant,  Lynes,  a  carpet  merchant, 
in  the  city  of  New  York.  Thompson  &  Co.  were  merchants 
and  mannikcturers,  having  a  store  in  New  York. 

0;i  the  8d  of  November,  1847,  Smith  and  Lynes  entered  into 
a  sealed  agreement,  by  which  Smith  was  to  manufacture  car- 
peting for  Lynes  to  the  first  day  of  Jtme,  1848,  at  prices  stipu- 
lated. Lynes  was  "  to  pay  for  such  quantity  or  quantities  of  the 
said  goods  that  might  be  delivered  to  him"  by  Smith,  in  notes 
of  Lynes, ''  payable  six  months  after  the  delivery  of  the  goods 
to  the  order  of  Thompson  &  Co.,  and  by  them  indorsed,"  or  in 
their  notes  indorsed  by  Lynes.  Smith  was  to  tak^  Lynes'  indi- 
vidual notes  for  goods  to  be  delivered  in  January,  to  not  more 
than  $1000. 

Smith  proceeded  to  manufacture  and  deliver  carpeting  under 
this  agreement.  The  delivery  in  January,  1848,  was  beyond 
the  $1000  last  mentioned,  previous  to  the  sending  of  any  of  the 
carpeting  in  question.  Sundry  indorsed  notes  were  also  given 
under  the  agreement. 

The  carpeting  for  which  the  suit  was  brought  was  delivered  at 
the  following  dates : 

January  22, 1848 — 7  pieces,  of  which  4  were  replevied. 
«        28,    "        8      "  "5  " 

February  8,    "       9      "  «        3  « 

«        14,    "       8      "  "2  " 

a        26,    "        4      "  "1  « 

March      7,    "       9     «  "        none      « 

The  last  notes  given  by  Lynes  were  given  Februaiy  8th,  1848. 
When  the  nine  pieces  were  delivered  on  the  7th  of  March,  Lynes 
gave  a  receipt  for  them,  on  the  back  of  which  he  wrote  in  pencil, 
these  words  :  "  Messrs.  Thompson  &  Co.  are  up  at  Thompson- 
ville,  but  expect  to  be  down  on  Wednesday  or  Thursday,  and  I 
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will  have  them  ready.  B.  L."  Lynes  testified,  that  by  this  he 
meant  to  say  to  Smith  he  would  have  the  notes  ready  for  him. 

When  the  snit  was  commenced,  no  payment  had  been  made 
for  the  carpeting  in  question.  Before  commencing  it,  Smith 
went  to  Lynes'  store,  and  demanded  the  goods  or  the  indorsed 
notes;  and  he  also  demanded  of  Thompson  &  Co.  the  carpeting 
in  their  possession.  They  claimed  the  same  by  a  sale  from 
Lynes. 

On  the  plaintiff  resting,  the  defendants  moved  for  a  nonsuit, 
on  the  ground  that  the  delivery  of  the  goods  by  the  plaintiff  to 
Lynes  was  absolute,  and  vested  the  title  thereto  in  him.  The 
court  granted  the  motion,  and  the  plainti£&'  counsel  excepted. 

The  second  suit.  Read  cfe  Happoch  v.  C.  V,  S.  and  G.  W. 
Giiis^  andM.  G.  Zeona/rdj  was  an  action  of  replevin  for  twenty 
hogsheads  of  molasses,  sold  by  the  plaintiffs  to  defendants, 
Gibbs,  and  replevied  in  consequence  of  non-payment  by  them  of 
the  price.  The  cause  was  tried  before  Oakley,  Ch.  J.,  on  the 
22d  December,  1848.  The  writ  was  issued  on  the  2l8t  February, 
1848,  and  the  molasses  replevied  by  the  sheriff  on  the  same 
day,  from  the  possession  of  the  defendant,  Leonard,  to  whom,  as 
alms-house  commissioner,  the  defendants  Qibbs  had  previously 
sold  and  delivered  the  same  at  the  Alms-Eouse,  Blackwell's 
Island. 

John  Quackenboss,  a  witness  for  the  plaintiff,  testified  that 
he  is  their  clerk.  That  he  was  not  present  at  the  sale  of  the 
molasses,  but  he  understood  that  it  was  sold  to  the  Messrs.  Gibbs. 
They  took  the  molasses  from  the  wharf.  He  does  not  know  any 
thing  about  the  delivery,  except  that  an  order  came  from  the 
Messrs.  Gibbs,  in  writing,  for  the  molasses.  lie  does  not  know 
whether  any  one  went  to  the  wharf  to  deliver  it.  Witness  called 
with  the  bill  for  payment  on  the  Messrs.  Gibbs  a  few  days — 
five  or  six  days  afterwards ;  saw  one  of  the  firm.  He  did  not 
pay ;  he  said  he  thought  the  molasses  was  bought  on  time. 

.Cross-Examined. — ^He'said  Messrs.  Gibbs  sent  an  order  for 
the  molasses  the  same  or  the  next  day,  and  after  the  sale  it  was 
delivered  on  that  order. 

y.T.Tjfl  F.  Aybes,  for  the  plaintiffs,  testified  that  he  was  pre- 
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sent  at  a  conversation  at  the  office  of  the  Messrs.  Gibbs,  between 
George  W.  Gibbs  and  Mr.  Ely  Hoppock  respecting  the  molasses. 
Hoppock  asked  pay  for  the  molasses.  Mr.  Gibbs  said  his 
brother  was  in  Boston,  and  they  would  pay  when  he  returned. 
Hoppock  seemed  displeased.  After  this  conversation,  Gibbs 
told  witness  that  the  molasses  was  bought  for  cash,  and  that 
three  or  three  and  a  half  per  cent,  was  allowed  for  cash.  Wit- 
ness was  present  at  a  second  conversation  at  the  office  of  Gibbs. 
The  first  conversation  took  place  a  day  or  two  after  the  failure 
of  the  Messrs.  Gibbs.  The  second  was  between  Mr.  Hoppock 
and  Mr.  C.  V.  S.  Gibbs.  Hoppock  asked  for  an  order  for  the 
money  on  the  alms-house  commissioner,  to  whom  Gibbs  had 
sold  the  molasses.  Gibbs  refused  to  give  an  order,  but  said  he 
would  collect  the  money  and  pay  the  plaintiff.  It  was  then  well 
»known  that  the  Messrs.  Gibbs  had  failed.  After  the  first  con- 
versation, G.  W.  Gibbs  came  to  witnesses  office,  and  said  the 
molasses  had  been  bought  for  cash,  three  or  three  and  a  half  dis- 
count off;  the  sale  waa  on  the  2d  or  3d  day  of  February  last 
There  was  six  or  eight  days  between  the  time  of  the  fijrst  and 
second  conversation.  "Witness  had  a  conversation  with  one  of 
the  Messrs.  Gibbs  to-day.  He  said  the  suit  was  not  carried  on 
at  their  instigation,  but  at  that  of  their  assignees.  Witness  had 
no  recollection  of  hearing  any  one  say  that  the  molasses  was  to 
be  paid  for  on  the  10th  of  February.  The  Gibbs's  both  admitted 
that  it  was  bought  for  cash  less  three  and  a  half  per  cent.  The 
demand  of  the  goods  from  Mr.  Leonard,  the  alms-house  com- 
missioner, before  the  replevin,  was  admitted,  and  that  Mr. 
Leonard  had  not  then  paid  for  the  molasses  to  the  Messrs.  Gibbs. 

The  plaintiffs  here  rested,  and  the  counsel  of  the  defendants 
Gibbs  moved  for  a  nonsuit. 

The  plaintiff  then  offered  to  prove,  that  by  the  custom  and 
usage  of  merchants  in  New  York,  the  delivery  of  merchandise 
upon  cash  sales  in  New  York,  was  conditional  that  the  money 
was  paid,  and  that  the  vendor  held  a  lien  upon  the  goods  after 
such  delivery  for  the  price.  • 

The  court  decided  that  there  could  be  no  such  custom  as  that 
contended  for,  as  it  would  conflict  with  established  principles  of 
law,  and  the  plaintiff  excepted. 
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The  plaintiff  claimed  the  right  to  go  to  the  jury  upon  the 
qnestion,  whether  the  delivery  of  the  goods  was  npt  conditional, 
and  whether  the  taking  of  the  molasses  upon  a  cash  purchase, 
and  not  paying  for  it,  was  not,  under  the  circumstances  in  this 
case,  a  fraud  upon  the  plaintiffs. 

The  court  decided  that  there  was  not  suflScient  evidence  of  a 
conditional  delivery  to  go  to  the  jury,  and  no  evidence  whatever 
of  fraud,  on  the  part  of  the  defendants,  and  directed  a  nonsuit 
to  be  entered.    The  plaintife'  counsel  excepted. 

C.  W.  Sandford^  for  the  plaintiflb  in  both  suits,  relied  upon 
Raggerty  v.  Palmefr^  6  J.  C.  R.  437 ;  Byssdl  v.  Minor^  22 
Wend.  659 ;  Palmer  v.  Hand^  13  John.  435 ;  Lord  SeaforiKa 
Case^  19  Yes.  235 ;  2  Kent's  Comm.  497 ;  Keeler  v.  Fields  1 
Paige  315 ;  Acker  v.  Campbell^  23  Wend.  372 ;  Alien  v.  Crary^ 
10  Ibid.  349 ;  Barrett  v.  Wanren,  3  Hill,  348. 

B.  W.  Bormey^  for  the  defendant,  Lynes,  referred  to  CTiap- 
'ma/Th  V.  Lalhrop^  6  Cowen  110 ;  Lupin  v.  Marie^  6  Wend.  247 ; 
Fv/miss  V.  Hone,  8  Ibid.  147,  266 ;  The  People  v.  Hayes,  14 
Ibid.  546  ;  Hussey  v.  ThomtoTiy  4  Mass.  405  ;  Carlton  v.  Sum- 
ner, 4  Pick.  516 ;  Brmih  v.  Deming,  6  Ibid.  262. 

W.  S.  Sears,  for  the  defendants,  Thompson  &  Co.,  cited  An- 
drew  V.  Dieterich,  14  Wend.  34 ;  also  6  Ibid.  77,  and  8  Ibid. 
247. 

E.  W.  StougJUon,  for  the  defendants,  Gibbs  and  others,  in 
addition  to  the  cases  cited  by  Mr.  Bonney,  relied  on  Cross  v. 
Peters,  1  Greenl.  376 ;  Conyers  v.  Ennis,  2  Mason,  236;  Rowley 
V.  Bigelow,  12  Pick.  307 ;  Hone  v.  Mutual  Safety  Insuramxie 
Company,  1  Sand.  S.  C.  R.  137 ;  1  East  375 ;  1  Bing.  E.  310 ; 
16  East  130  ;  8  Ad.  and  Ell.  758,  770 ;  Chitty  on  Cont.  844 ;  2 
Kent's  Comm.  391. 

By  the  Cottkt.  Sandford,  J. — ^We  have  frequently  decided 
the  principal  question  involved  in  these  cases,  and  have  supposed 
the  law  applicable  to  it,  was  perfectly  established  in  this  state. 
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The  plaintiff's  counsel  relied  upon  the  case  oiIiu98eU  v.  MmoTy 
(22  Wend.  656,)  as  deciding  a  different  rule  from  that  enforced 
at  the  trial,  and  we  have  examined  the  subject  anew,  with  the 
view  of  putting  it  at  rest,  so  far  as  this  court  is  concerned. 

The  question  arises  upon  the  deUvery  of  goods,  which  have 
been  sold  conditionally,  as  for  cash  or  for  indorsed  notes.  The 
fact  that  the  sale  was  conditional,  is  not  at  all  conclusive ;  for, 
however  numerous  the  conditions  of  the  sale,  if  the  vendor  delirer 
the  goods  absolutely  to  the  purchaser,  the  title  vests  in  the  latter. 
On  a  full  consideration  of  the  matter,  we  are  satisfied  that  the 
well-settled  rule  of  law  is  this : — ^Where  goods  are  sold,  to  be 
paid  for  on  delivery,  either  in  cash  or  commercial  paper^  and  the 
goods  are  delivered  without  exacting  the  money  or  the  securities, 
such  delivery  is  absolute,  and  a  complete  title  vests  in  the  pur- 
chaser, unless  the  delivery  was  procured  by  fraud. 

A  mere  expectation  that  the  buyer  will  comply  with  the  terms 
of  the  sale,  does  not  qualify  the  deliveiy  or  affect  its  character. 
Such  expectation  exists  in  every  sale,  conditional  or  otherwise. 
If  the  seller  intend  to  make  the  delivery  conditional,  he  must  do 
it  in  express  terms.  The  very  act  of  delivering  the  goods  with- 
out at  the  same  time  obtaining  the  stipulated  payment  or  secu- 
rity, imports  a  waiver  of  the  terms  of  the  sale.  The  seller  cannot, 
when  doing  that  act,  rely  upon  his  mental  reservation  that  he 
still  looks  for  a  performance  of  the  condition,  and  does  not  intend 
to  pass  the  title  of  the  goods. 

There  is  no  hardship  in  this  principle  of  law.  If  the  seller 
is  unwilling  to  trust  to  the  personal  responsibility  of  the  buyer  for 
the  performance  of  the  terms  of  the  sale,  it  is  only  necessary  for 
him  either  to  refuse  to  deliver  without  a  simidtaneous  perform- 
ance, or  to  attach  the  express  condition  to  the  delivery.  In  the 
latter  event  he  will  be  safe,  except  against  hon&  Jide  purchasers 
without  notice.  A  contrary  rule  would  lead  to  great  confusion, 
as  is  the  tendency  of  every  deviation  from  the  general  prin- 
ciple that  the  possession  of  personal  property  is  evidence  of 

title. 

In  Chapman  v.  Lathrop  (6  Cowen  110,)  the  supreme  court 
held  the  title  to  have  passed  by  the  delivery,  on  a  sale  made  for 
cash ;  the  goods  having  been  removed  by  the  buyer  to  his  own 
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Btope  without  payment,  and  without  any  express  condition  or 
reservation,  although  payment  was  demanded  on  the  follow- 
ing day. 

In  Lupin  v.  MaHe^  (6  Wend.  77,)  which  was  in  the  court  for 
the  correction  of  errors,  the  goods  were  sold  on  the  24:th  of 
August,  to  be  paid  for  in  notes  of  the  buyer,  and  were  delivered 
the  next  day  without  the  notes  being  exacted  or  given.  The 
buyer  failed  on  the  fourth  of  September,  and  on  the  fifth  the 
seller  demanded  the  goods,  claiming  that  the  delivery  had  been 
conditional,  and  the  title  had  not  passed.  On  the  ninth  of  Sep- 
tember, the  seller  assigned  the  goods,  with  his  other  property,  for 
the  benefit  of  his  creditors.  The  court  decided  that  the  delivery 
without  requiring  the  notes,  or  annexing  any  condition,  was  a 
waiver  of  the  condition  on  which  the  sale  was  made ;  the  buyer 
became  the  absolute  owner  of  the  goods,  and  the  title  passed  to 
his  voluntary  assignee. 

In  Fv/miss  v  Hone^  (8  Wend.  247,)  in  the  same  court,  where 
on  a  gale  of  goods  at  auction,  the  sellers  failed  to  prove  that  the 
delivery  was  on  the  condition  claimed  by  them,  it  was  decided 
that  the  same  was  absolute,  and  the  title  vested  in  the  buyer. 
Mr.  Justice  Ifelson,  and  Senator  W.  H.  Maynard,  in  their 
opinions,  affirmed  the  general  doctrine  which  we  have  laid 
down. 

In  the  case  of  The  People  v.  Haynes^  in  the  same  court,  (14 
Wend.  546,)  the  chancellor  said,  that  where  goods  are  sold  upon 
the  understanding  that  they  are  to  be  paid  for  on  delivery,  if 
they  are  delivered  without  insisting  upon  payment  at  the  time 
of  the  delivery,  the  title  passes  absolutely  to  the  purchaser, 
unless  there  is  a  special  agreement,  or  a  usage  of  trade,  by  which 
it  is  made  conditional.  Senator  Tracy,  in  the  same  case,  said  if 
goods  sold  for  securities,  were  actually  delivered  to  the  purchaser, 
without  any  arrangement  as  to  the  security  for  the  payment, 
the  vendor's  lien  upon  them  was  gone ;  and  to  constitute  a 
conditional  delivery,  it  was  necessary  the  condition  should  be 
express.  The  case  before  the  court  was  not  one  of  a  condi- 
tional sale ;  but  the  positions  laid  down  by  the  members  of  the 
court  were  pertinent  to  the  conclusion  adopted,  which  was 
unanimous. 

Vol.  m.  14 


210  CASES  IN  THE  SUPERIOR  COURT. 

Smith  ▼.  Lynes. 

Chancellor  Kent  fully  concurs  in  this  doctrine  as  to  the  effect 
of  delivery.  It  is  true  he  makes  an  exception  upon  usage  in 
particular  cases,  and  speaks  of  the  seller's  exacting  or  expecting 
payment  as  qualifying  a  delivery ;  but  it  is  evident  from  the 
illustrations  which  follow,  that  the  learned  commentator  had  in 
view  an  expectation,  expressed  at  the  time,  and  attached  to  the 
act  of  delivery.  Indeed,  no  other  could  have  been  supposed ; 
for  an  expectation  locked  up  in  the  seller's  own  bosom  could 
have  no  possible  influence  upon  his  act  in  delivering,  even  with 
the  buyer's  title  or  right  thereby  acquired.  (2  Kent's  Comm. 
496.) 

The  plaintiffi  referred  to  Saggerty  v.  Palmer ^  6  John.  Ch. 
K.  437,  and  Keder  v.  Fidd^  1  Paige,  312.  In  the  former  the 
delivery  was  held  to  be  conditional,  upon  the  force  of  a  usage 
admitted  to  exist,  known  to  the  buyer  and  to  his  assignee,  and 
the  force  of  it  not  called  in  question.  In  Keder  v.  Fidd  there 
was  an  express  condition  annexed  to  the  shipment  and  delivery 
of  the  goods. 

The  case  of  UtisseU  v.  Minor,  22  Wend.  669,  was  this  : — 
Minor  had  contracted  for  a  quantity  of  paper,  for  which  he  was  to 
give  his  note.  A  part  of  the  paper  was  brought  to  him,  and  he 
was  asked  for  his  note  for  the  price  of  that  portion.  He  declined 
giving  it  until  the  residue  was  delivered,  when  he  would  give 
his  note  for  the  whole ;  but  he  said  the  parcel  brought  could 
remain  until  then.  When  the  residue  was  offered  he  would  not 
give  his  note,  and  replevin  was  brought  for  the  parcel  first 
delivered.  The  supreme  court  nonsuited  the  plaintiff,  and  the 
court  of  errors  reversed  the  judgment,  by  a  divided  court,  and 
against  the  opinion  of  tlie  chancellor  and  Senators  Maynard  and 
Verplanck.  The  majority  of  the  court  held  that  the  partial 
delivery  was  conditional,  because  of  Minor's  express  promise  at 
the  time  to  give  a  note  when  the  residue  was  delivered.  This, 
it  will  be  observed,  was  an  express  condition  proposed  by  the 
buyer  in  answer  to  the  seller's  demand  of  a  note  as  a  term  of 
the  delivery.  It,  therefore,  does  not  conflict  with  the  position 
that  there  must  be  an  express  condition  annexed  to,  or  qualify- 
ing the  act  of  delivery,  to  prevent  it  from  vesting  the  title. 
Another  good  reason  existed  in  that  case  for  holding  the  delivery 
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to  have  been  conditional,  in  the  fact  that  it  was  not  a  full  per- 
formance of  the  seller's  contract,  (which  was  to  make  a  single 
delivery  of  the  entire  quantity  at  once,)  and  it  was  received  and 
accepted  conditionally  by  the  buyer.  He  simply  suffered  the 
paper  to  be  left,  and  to  remain  until  the  residue  was  brought, 
and  the  contract  thereby  performed.  Of  course,  he  could  not 
afterwards  claim  that  the  delivery  which  he  received  condi- 
tionally, was  an  absolute  and  unqualified  delivery  on  the  part 
of  the  seller. 

The  supreme  judicial  court  of  Massachusetts  has  settled  the 
law  in  accordance  with  the  view  of  it  which  we  have  xmiformly 
entertained.  In  Ca/rUon  v.  Smaner^  (4  Pick.  516,)  goods  were 
sold,  for  which  the  buyer's  acceptances  were  to  be  given.  They 
were,  by  his  order,  put  on  board  a  vessel,  without  the  accept- 
ances being  given,  and  the  same  day  were  attached  upon  a 
debt  owing  by  the  purchaser.  It  was  held  that  the  vendor  could 
not  retain  the  goods. 

In  Smith  v.  Denme^  (6  Pick.  262),  a  quantity  of  sugar  was 
sold,  on  the  express  condition  that  an  indorsed  note  should  be 
given  for  the  price.  The  sugar  was  delivered  to  the  buyer  by 
the  seller's  clerk,  without  anything  being  said  as  to  the  condi- 
tion ;  but  the  seller  knew  of  it  the  following  day.  The  note  was 
not  given,  and  eight  days  afterwai-ds  the  goods  were  attached  as 
the  property  of  the  buyer.  It  was  decided  that  the  delivery  was 
absolute.  The  court  said,  "  The  principle  is,  that  if  the  vendor 
who  has  sold  upon  condition,  permit  the  vendee  to  take  the  goods 
without  exacting  of  him  a  compliance  with  the  terms  of  the  sale, 
he  shall  be  presumed  to  have  abandoned  the  security  he 
intended,  and  to  trust  to  the  pei-sonal  security  of  the  vendee." 

In  the  first  case  before  us,  it  is  contended  that  there  was  suffi- 
cient evidence  in  the  pencil  memorandum  made  by  Lynes,  on 
the  receipt  dated  March  7th,  relative  to  not  sending  the  notes, 
to  be  submitted  to  the  jury,  as  proof  that  the  notes  were 
demanded  w^hen  that  delivery  was  made.  In  our  opinion  it  was 
quite  unimportant  whether  such  a  demand  was  proved  or  not ; 
if  made,  it  was  not  complied  with,  and  the  goods  were  left  with 
Lynes,  without  any  reservation  or  condition.  If  it  be  said  Smith  was 
not  present  to  assert  the  condition,  we  answer,  first,  he  should  have 
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Bent  the  goods  with  proper  inBtruetions  ;  and  second,  he  should 
have  repudiated  the  delivery,  immediately  on  the  return  of  his 
agent.  But  there  was  a  difficulty  in  the  way  of  any  inference 
which  would  qualify  the  delivery  of  March  7th,  in  the  fact  that 
there  were  similar  deliveries  of  goods  on  the  22d  and  28th  of 
January,  and  the  8th  and  14th  of  February,  for  which  no  notes 
were  given,  and  which,  with  that  of  March  7th,  form  the  subject 
of  the  suit.  The  pencil  note  was  as  applicable  to  each  and  all 
of  those,  as  to  the  last  parcel  sent ;  and  in  any  way  of  applying 
it,  could  not  sustain  the  presumption  that  a  condition  was 
attached  to  either  of  the  deliveries.  Considering  the  manner  in 
which  the  goods  had  been  sent  to  Lynes  from  time  to  time, 
the  fact  that  almost  eight  weeks  had  elapsed  between  the  deli- 
very of  a  part  of  those  claimed  and  the  demand  made  for  the 
notes  or  a  return  of  the  goods,  and  the  entire  absence  of  proof 
that  any  condition  or  qualification  was  attached  to  either  of  the 
parcels  delivered,  the  case  was  altogether  too  bald  to  go  to  the 
jury,  and  the  plaintiff  was  properly  non-suited.  • 

lie  second  suit  at  bar,  {Read  &  Hoppocl^s^  is  in  its  facts  pre- 
cisely like  that  of  Chapmcm  v.  Lathrop^  before  cited.  The  sale 
was  for  cash,  the  goods  were  delivered  on  the  buyer's  order 
without  any  condition  imposed,  and  the  price  was  demanded 
five  or  six  days  afterwards.  The  plaintiffs  further  offered  to 
prove,  that  by  the  custom  and  usage  of  merchants  in  this  city, 
the  seller  retained  a  lien  for  the  price  of  goods  sold  for  cash  and 
delivered  as  these  were,  and  that  the  delivery  was  conditional  by 
such  usage. 

This  the  judge  rejected,  because  the  custom  alleged  was  con- 
trary to  law ;  and  in  this  he  was  xmdoubtedly  right.  {Hone  v. 
Mvtual  Safety  Ins,  Co,^  1  Sand.  137.) 

The  plaintiffs  also  claimed  the  right  to  present  the  case  to  the 
jury  on  the  ground  of  fraud ;  but  there  was  not  a  particle  of 
evidence  from  which  fraud  could  be  inferred. 

The  nonsuits  were  right  in  both  suits,  and  the  motion  in  each 
for  a  new  trial  must  be  denied. 
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Habooub,  Bbothebs,  V.  J.  Lahens  &  Co. 

In  an  action  by  tbe  holder  of  a  bill  of  exchange  against  the  drawers,  an  indorsement  bj 
the  plaintiff  to  a  subsequent  indorsee  remaining  upon  the  bill,  uncancelled,  after  the 
suit  is  brought,  is  no  objection  to  the  plaintiff's  recovery,  if  he  produce  the  bill  as 
the  holder.  And  it.  is  immaterial  whether  he  is  the  owner,  or  the  agent  of  the 
owner,  as  long  as  he  is  the  holder. 

Where  a  bill  of  exchange  drawn  in  New  York  on  parties  in  France,  and  accepted, 
has  been  protested  for  non-pajrment,  the  holders  are  entitled  to  damages  from  the 
drawers,  and  the  right  to  recover  becomes  perfect  on  the  return  of  the  bill.  A  sub- 
sequent part  payment  by  the  acceptor,  has  no  influence  in  reducing  that  fixed  and 
determinate  liability. 

Where  a  protested  foreign  bill,  after  being  returned,  has  been  sent  back  to  the  place  of 
payment,  and  partial  payments  are  made  by  the  acceptor,  a  tender  of  the  balance 
due  upon  the  face  of  the  bill  is  defective,  if  accompanied  by  the  condition  that  the 
bill  be  delivered  np  without  an  ofier  to  pay  damages. 

The  holders  are  entitled  to  retain  the  bill,  to  ^oroe  their  claims  for  damages  against 
the  proper  party. 

Where  a  bill  is  payable  in  Paris,  a  tender  to  a  clerk  of  the  sub-agent  in  Havre  of  the 
holder's  agent  in  Paris,  to  whom  the  bill  has  been  sent,  is  insufficient. 

The  holder  of  a  foreign  bill  is  entitled  to  his  damages,  on  its  non-payment,  irrespective 
of  the  place  where  he  may  subsequently  receive  entire  or  partial  payment  of  its 
amount. 
(Before  Oaklet,  Ch.  J.,  and  Vakdeepokl  and  Sandfoed,  J.  J.) 
Sept.  21 ;  Oct.  6, 1849. 

Thbs  was  an  action  brongbt  to  recover  a  balance  due  to  the 
plaintiffs,  as  holders,  from  the  defendants,  as  the  drawers,  of  a 
bill  of  exchange  for  60,000  francs,  dated  Feb.  24th,  1848,  drawn 
by  the  defendants,  merchants  in  New  York,  in  favor  of  the 
plaintiffs,  directed  to  Melmi  &  Co.,  at  Havre,  and  payable  at 
Paris,  sixty  days  after  sight.  The  plaintiffs  resided  in  New 
York.  The  draft  was  accepted  by  the  drawees,  and  at  its  ma- 
turity. May  15, 1848,  was  presented  for  payment,  and  payment 
being  refused,  was  protested,  and  notice  thereof  given  to  the 
defendants.  Subsequently  to  the  notice  of  protest,  the  draft 
was  sent  by  the  plaintiffe  from  New  York  to  their  correspon- 
dents in  France,  to  whom  payments  were  thereupon  made  by 
the  acceptors,  to  the  amount  of  $7,559  79,  leaving  a  balance  due 
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and  unpaid  upon  the  draft,  for  which  balance  and  the  damages 
and  protest,  this  action  was  brought. 

The  answer  of  the  defendants  denied  that  the  plaintiffs  were 
the  legal  holders  of  the  bill,  at  the  time  of  the  notice,  or  the 
commencement  of  the  snit,  but  that  on  receiving  notice,  they, 
believing  the  plaintiff  to  be  the  legal  holders,  had  entered  into  a 
new  contract  with  the  plaintiffs,  as  a  substitute  for  the  one  arising 
out  of  the  bill  in  question,  by  which  the  plainti£b  were  to  return 
the  same  to  their  correspondent  in  France,  and  seek  to  recover 
the  amount  thereof,  or  as  much  as  could  be  realized  from  the 
acceptors,  the  deficiency  to  be  paid  by  the  defendants,  together 
with  all  legal  damages.  That  various  payments  were  thereupon 
made  by  Uie  acceptors,  and  that  the  balance  due  upon  the  draft, 
with  interest,  had  been  tendered  to  the  plaintiflfe'  correspondent, 
or  his  agent,  which  was  refused,  and  that  such  refusal  was  in 
violation  of  the  substituted  contract  between  the  parties.  The 
reply  denied  that  any  new  contract  had  been  entered  into ;  and 
as  to  the  alleged  tender,  it  averred  that  there  was  a  pretended 
offer  to  pay  a  sum  of  money  equal  to  the  balance  mentioned  in 
the  bill  with  interest,  but  tJiat  such  tender  was  unaccompanied 
by  any  offer  to  pay  damages,  and  was  upon  the  condition  that 
the  bill  should  be  delivered  up. 

At  the  trial  before  the  Chief  Justice,  in  May,  1849,  after 
proof  of  the  protest  of  the  bill,  and  notice  to  the  defendants,  it 
appeared  that  the  following  correspondence  took  place  between 
the  parties : 

On  the  12th  June,  1848,  the  defendants  addressed  a  letter 
to  the  plaintiffi,  as  follows : 

"  Gentlemen  : — ^Tou  hold  the  following  bill  of  exchange,  now 
under  protest,  and  for  which  we  are  liable  to  you,  with  the 
usual  damages,  viz. 

"  No.  229.  J.  Lahens  &  Co.  on  Ve.  L.  Melun  &  Co.,  Havre, 
payable  in  Paris,  at  60  days'  sight,  dated  24th  February,  1848, 
for  50,000  fcs. 

^^  We  deem  it  essentially  for  our  interest,  that  that  bill  should 
be  returned  to  France,  where  the  ftmds  and  provisions  to  meet 
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it  are  deposited,  and  where  we  hope  and  believe  that  jou  will 
realize  the  amount.  We  therefore  authorize  yon  and  request 
you  to  return  that  bill  to  your  correspondent  in  France,  to  take 
such  measures,  either  in  concert  with  onr  house  there,  or  other- 
wise, as  you  or  your  agents  may  see  fit,  for  its  recovery,  we 
holding  ourselves  responsible  to  you,  (though  not  claimed  by 
others,)  for  the  usual  damages  thereon,  allowed  by  law  in  tliis 
countiy,  in  case  such  damages  are  not  recovered  or  received  by 
you  in  France ;  and  also  holding  ourselves  responsible  to  you 
for  the  whole  amount  of  such  exchange,  or  so  much  thereof  as 
shall  not  be  recovered  or  received  by  your  agent  from  the  other 
party,  liable  to  the  same." 

The  plaintiffs  answered,  the  next  day,  in  these  words : 

"  Gentlemen  : — We  have  just  received  your  letter  of  12th 
inst,  which  is  perfectly  satisfactory,  with  one  exception.  As 
the  transaction  upon  which  we  are  entering  is  a  new  transaction, 
we  wish  it  to  be  well  understood,  that  we  will  credit  you  but 
with  the  net  proceeds  of  the  amoimts  collected  by  our  friends  in 
Paris,  and  that  if  any  commissions  are  charged,  that  they  will 
be  borne  by  you." 

After  their  signature,  they  added, 

^^  In  regard  to  your  remark  concerning  the  damages  claimed, 
we  will  state,  that  inasmuch  as  we  have  always  paid  them,  we 
think  it  but  just  that  we  should  in  our  turn  claim  them." 

The  bill  was  accordingly  sent  back  by  the  plaintiffs  to  their 
agent  at  Paris,  M.  Suberveille. 

It  was  admitted  that  the  balance  claimed,  with  interest,  was 
the  sum  of  $3,198  84.    The  plainti£&  thereupon  rested. 

It  appeared  in  evidence  on  the  part  of  the  defendants,  that 
the  bill  of  exchange  in  suit  had  been  purchased  by  the  plaintiffs 
with  the  funds  of  Garruste  &  Co.,  of  Mexico,  and  had  been 
forwarded  by  them  for  collection  to  J.  V.  Suberveille,  of  France, 
the  agent  of  Garruste  &  Co.  That  after  its  protest,  the  plaintifib 
remitted  funds  for  the  purpose  of  covering  the  bill.  The  account 
current  of  the  plaintiffs  with  Garruste  &  Co.,  under  date  of 
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March,  1849,  in  which  the  bill  was  charged  to  the  latter,  was 
giyen  in  evidence.  It  also  appeared,  that  on  the  8th  of  August, 
1848,  a  tender  was  made  in  Eayre,  to  a  clerk  of  Mr.  Biellej, 
merchant,  of  Havre,  who  was  the  agent  there  of  Suberveille, 
of  Paris,  of  an  amount  equal  to  the  balance  of  the  face  of  the 
bill,  with  interest  and  expenses ;  and  that  the  tender  was  accom- 
panied bj  a  demand  for  the  delivery  of  the  bill,  without  any 
offer  to  pay  damages.  The  bill,  when  produced  upon  the  trial, 
appeared  to  have  been  indorsed  by  the  plaintiffs  to  M.  Suber- 
veille ;  and  it  was  shown  that  such  indorsement  had  been  erased 
with  a  pen,  after  the  action  was  commenced. 

The  defendants  moved  for  a  nonsuit,  on  the  following 
grounds : — 1.  Because  the  plaintiffs  had  no  title  to  the  biU  at 
the  time  of  the  bringing  of  the  suit.  2.  Because  no  contract 
was  established  between  the  parties,  to  warrant  the  claim  for 
damages.  3.  Because,  if  any  contract  was  made,  it  was  not 
fulfilled  by  the  plaintiffs,  they  having  broken  it  by  refusing  to 
accept  the  tender,  given  in  evidence. 

The  court  denied  the  motion,  and  the  defendants'  counsel 
excepted. 

The  counsel  for  the  defendants  then  asked  the  justice  to  charge 
the  jury,  that  the  defendants  were  entitled  to  their  verdict  on 
the  same  grounds.  The  justice  refused  so  to  charge,  and 
directed  the  jury  that  the  plaintiffs  were  entitled  to  a  verdict  for 
the  whole  amount  claimed,  whereupon  the  defendants'  counsel 
excepted.  The  jury  found  a  verdict  for  the  plaintiffs  for  the 
sum  of  $3,198  84  damages;  and  from  the  judgment  entered 
upon  that  verdict,  the  defendants  appealed  to  the  general 
term. 

W.  TT.  Van  Wagenen  and  Wm.  Kent^  for  the  appellants. 

I.  The  plaintiff  had  no  title  to  the  bill  at  the  time  of  the 
bringing  of  the  suit. 

n.  No  contract  was  established  between  the  parties  to  wan^ant 
a  claim  for  damages.  The  exception  contained  in  the  plaintiffs' 
letter  of  June  13th  was  never  assented  to. 

m.  If  any  contract  was  made  it  was  not  fulfilled  by  the  plain- 
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tifEs ;  thej  having  broken  it  by  refiising  to  accept  the  tender 
given  in  evidence. 

lY.  The  plalntifis  having  received  fix>m  the  acceptors,  on 
account  of  the  said  bill,  over  $7,500,.  would  not  be  entitled  hj 
law  to  recover  damages  upon  the  amount  so  received ;  and  the 
verdict,  under  the  charge  of  the  judge,  given  for  damages  on  the 
whole  amount  of  the  bill,  is  erroneous. 

Y.  The  judge  erred  in  refusing  to  nonsuit  the  plaintiff,  and 
in  charging  the  jury  that  they  were  entitled  to  recover  the  whole 
amount  claimed. 

jT.  J.  Glover,  for  the  plaintiff. 

I.  The  bill  of  exchange  was  remitted  for  collection,  and  never 
ceased  to  be  the  property  of  the  plaintiffs,  who  would  have  been 
entitled  to  recover,  even  without  any  erasure  of  the  indorse- 
ment. {Chautauqm  Co.  Bk.  v.  Dams^  21  Wen.  684 ;  Dugan  v. 
U.  S.,  3  Wheat.  172 ;  Ddfus  v.  Frosch,  1  Denio  367.) 

n.  The  jury  were  authorized  to  presume,  from  the  acquies- 
cence of  the  defendants,  that  the  terms  of  the  plaintiff'  letter  of 
June  13th,  were  accepted  by  the  defendants.  Besides  it  only 
expresses  what  was  implied  in  the  defendants'  letter  of  June 
12th. 

ni.  Even  if  there  had  been  no  acceptance  of  the  terms  of  that 
letter,  the  defendants'  liability  for  the  damages  would  have  been 
the  same;  it  is  imposed  by  the  law-merchant,  and  was  prior  to 
the  correspondence  of  the  parties.    (Story  on  Bills,  §  107.) 

IV.  The  refusal  of  the  tender,  even  if  validly  made,  was  not 
in  violation  of  any  contract  between  the  parties.  And  we  were 
entitled  to  retain  the  bill  to  recover  our  damages  against  the 
drawers. 

Y.  The  tender  was  clearly  bad.  (1st.)  It  was  subsequent  to 
the  day  of  payment.  {Hume  v.  People,  8  East  168.)  (2d.)  It 
was  not  a  personal  tender.  {Smith  v.  Smith,  2  Hill  351.)  (3d.) 
It  was  conditional.  (  Wood  v.  Hitchcock,  20  Wend.  47 ;  1  Ch. 
Gren.  Pr.  606-7.)  It  ought  to  be  such  as  not  to  prejudice  any 
claim  the  holder  may  have  against  other  parties. 

(4th.)  It  was  insufficient,  inasmuch  as  the  acceptors  being  in 
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fiindB,  and  bound  to  accept  and  to  pay,  were  liable  for  damages. 
(Story  on  BUls,  464,  note  4 ;  465,  note  1,  Ist  ed. ;  Bajley  on 
Billfi,  353 ;  T  Cranch  500 ;  Pothier  de  Change,  n.  115  to  117 ; 
JouBfl,  Comm.  snr  Pord.,  pp.  140, 141 ;  Bell's  CJomm.  p.  407.) 

By  the  CotTBT.  Sajidford,  J. — ^We  decided  in  MoUram  v. 
Mills,  (1  Sand.  R.  37,)  that  the  plaintiff's  foil  indorsement  of  a 
bill  to  a  subsequent  indorsee,  remaining  thereon  uncancelled  at 
the  trial,  is  no  objection  to  his  recovery  against  a  prior  party,  if 
he  produce  it  as  the  holder.  But  it  is  said,  these  plainti£&  were 
never  the  proprietors  of  the  bill ;  they  were  agents  merely  of 
J.  Garmste  &  Co.  We  suppose  it  is  of  no  conse<juence  whether 
they  held  the  bill  as  owners,  or  as  agents.  They  were  the 
holders,  in  either  event,  and  entitled  to  recover,  either  for  their 
own  benefit,  or  that  of  their  principal.  But  we  think,  on  the 
evidence,  they  were  the  exclusive  owners  of  the  bill. 

The  defendants  next  contend  that  they  were  discharged  from 
liability,  by  the  plaintiffe'  omission  to  receive  the  sum  offered 
by  the  acceptors  at  Havre ;  it  being  a  violation  of  the  agree- 
ment upon  which  the  bill  was  returned  to  France. 

It  is  not  material,  probably,  whether  the  agreement  was 
fiilly  made,  or  whether  the  plaintiffs  ought  to  have  accepted  the 
offer  at  Havre ;  because,  if  both  points  were  conceded,  their 
remedy  on  the  bill  against  the  defendants  as  drawers,  was  unim- 
paired. 

But  the  objections  are  all  untenable.  The  agreement  was 
perfect.  The  qualification  in  the  plaintiffs'  note  of  June  13th, 
was  no  more,  than  an  expression  of  what  was  fairly  implied 
in  the  defendants'  proposal ;  and  if  it  were  a  new  term  of  the 
contract,  their  silence  would  fomish  plausible  evidence  of  their 
assenting  to  it. 

The  tender  or  offer  was  defective,  for  two  reasons : — ^1.  It  was 
made  to  a  clerk  of  the  sub-agent  in  Havre  of  the  plainti£&'  agent 
in  Paris,  to  whom  the  bill  was  sent.  The  clerk  declared  that 
he  could  make  no  answer  to  the  offer,  and  there  is  no  grotmd  for 
inferring  that  he  had  any  authority  to  act  in  the  premises.  2. 
The  party  tendering,  required  the  bill  to  be  given  up,  without 
any  offer  to  pay  the  damages  which  the  holders  were  entitled  to 
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receive.  The  acceptors  were  not  bound,  (we  will  assume,) 
to  pay  those  damages ;  but  nntil  they  were  paid,  the  holders 
were  entitled  to  retain  the  bill  to  enforce  their  payment.  All 
the  acceptors  would  ask  was,  an  exoneration  from  the  bill,  on 
paying  their  own  liability. 

The  principal  point  in  the  case  remains.  The  plaintiffs,  after 
the  bill  was  retained  here  dishonored,  remitted  to  their  cor- 
respondent at  Havre  to  cover  the  same;  and  subsequently 
returned  the  protested  biU  to  Paris,  and  there  received  from  the 
acceptors,  $7,559  79.  On  this  portion  of  the  amount  of  the  bill, 
it  is  contended  they  are  not  entitled  to  damages. 

We  are  unable  to  perceive  any  good  reason  why  they  are  not 
The  allowance  of  damages  rests  upon  the  theory,  Hiat  tihe  holder 
of  the  bill,  by  reason  of  its  non-payment,  is  put  to  the  expense 
of  remitting  the  same  amount  to  replace  that  expressed  in  the 
bill,  in  the  country  where  it  was  payable.  The  rate  of  exchange 
measures  the  damages,  in  the  absence  of  a  statutory  or  cus- 
tomary regulation.  This  allowance  is  made  without  any  inquiry 
as  to  the  fact  of  a  remittance  to  cover  the  amount  of  the  pro- 
tested bill.  The  liability  to  pay  the  damages  becomes  perfect, 
on  the  return  of  the  bill  protested.  A  subsequent  part  payment 
by  the  acceptor,  can  have  no  greater  influence  in  reducing  or 
extinguishing  that  liability,  thim  a  similar  partial  payment  by 
the  drawer  or  any  other  party.  It  is  as  fixed  and  determinate 
an  obligation,  as  the  debt  represented  by  the  sum  expressed  in 
the  bill  itself. 

We  were  referred  to  two  decisions,  as  supporting  the  defend- 
ants' position  on  this  subject.  Li  one  of  them,  Lamg  v.  Barclay^ 
3  Stark.  B.  38,  the  bill  was  drawn  at  Demarara  on  London,  for 
£500.  The  case  states  it  was  protested  for  only  £100 ;  £400 
having  been  paid  upon  it  by  the  acceptors.  The  damages  were 
limited  to  the  £100.  It  is  evident  to  us,  from  the  report  of  the 
case,  that  the  partial  payment  was  made  either  before  or  at  the 
time  the  bill  was  presented  for  payment ;  so  that  there  was  not 
eTen  in  theory,  any  re-exchange  incurred  by  the  holder  in 
respect  of  the  £400. 

The  other  case  cited,  was  The  Bwngcr  Bamk  v.  Hodk^  5  Greenl. 
B.  174,  which  was  an  action  against  the  indorser  of  a  bill, 
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drawn  at  Belfast,  in  Maine,  on  a  partj  in  Boston,  duly  accepted 
and  protested  for  non-pagrment.  The  plaintiff  had  sued  the 
acceptor  in  Boston,  and  collected  nearly  the  whole  bilL  Li  ihe 
suit  against  the  indorser,  they  claimed  the  balance  of  the  bill, 
and  damages  on  the  whole  amount  for  which  it  was  drawn. 
Weston,  J.,  in  delivering  the  opinion  of  the  court,  stated  the 
ground  on  which  damages  were  allowed  on  bills  of  exchange, 
and  that  the  statute  intended  to  give  damages  on  the  same 
principle  as  they  were  given  by  the  common  law  in  the  cases  to 
which  that  was  applicable.  That  according  to  the  common  law 
principle,  if  tlie  bill,  after  being  dishonored,  was  paid  or  received 
at  the  place  where  it  was  payable,  the  holders'  daim  for 
damages  was  reduced  pro  tanto ;  that  incident  which  would 
have  otherwise  attached  to  it  ceasing,  because  the  money  was 
paid  at  the  place  appointed.  The  learned  judge  declared  that 
the  right  to  receive,  and  the  liability  to  pay  damages,  accrued 
on  the  protest  of  the  bill.  The  holders  could  then  have  enforced 
it  against  the  indorser :  they  were  under  no  obligation  to  sue 
the  acceptor,  or  to  receive  the  contents  of  the  bill  without  the 
damages ;  but  when  they  did  receive  from  the  acceptor  at 
Boston,  where  the  bill  was  payable,  the  greater  part  of  the 
bill,  they  were  to  be  considered,  (nothing  appearing  to  the  con- 
trary,) as  having  ^pro  tcmto  waived  and  lost  their  right  to  recover 
the  re-exchange,  or  the  damages  substituted  therefor.  The 
court  decided  that  the  plaintiffs'  claim  for  damages  was  limited 
to  the  sum  uncollected  from  the  acceptor. 

If  the  position  of  the  judge  as  to  payment  of  the  bill  by  the 
acceptor,  had  been  limited  to  a  partial  payment  made  at  or 
before  a  protest  of  the  bill,  it  would  have  been  precisely  the 
same  as  that  ruled  by  Chief  Justice  Abbott  in  the  nisi  prius  case 
cited  from  3d  Starkie.  The  argument  in  the  Bcmgor  Bank  v. 
Sook^  evidently  rests  upon  the  ground,  that  because  the  holder 
of  a  protested  bill  ultimately  receives  it,  in  whole  or  in  part,  at 
the  place  where  it  was  due  and  payable,  he  is  placed  in  the  same 
situation  as  he  would  have  been  had  the  bill  been  paid  when  it 
matured.  After  frilly  considering  the  subject,  we  are  satisfied 
that  the  argument  is  fallacious.  On  the  protest  of  a  bill  abroad, 
the  remitter,  for  tlie  protection  of  his  credit,  must  at  once  take  it 
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up ;  and  for  this  purpose  he  must  encounter  the  expenses  of  re- 
exchange.  So  the  Bangor  Bank  in  the  case  cited,  having 
remitted  the  bill  in  suit  to  Boston  to  supply  funds  there  for  their 
business  occasions ;  on  its  being  protested,  were  doubtless  com- 
pelled to  remit  to  Boston,  other  funds  to  the  same  amount,  to 
supply  the  deficiency  made  by  its  non-payment.  Now  it  is 
obvious,  that  the  subsequent  collection  of  the  amoimt  of  the  pro- 
tested bill  at  the  place  where  it  was  payable,  will  not  make  the 
remitter  whole  in  the  transaction,  unless  it  shall  so  happen  that 
the  rate  of  exchange  is  at  that  time  so  favorable  to  him,  that  he 
can  sell  a  bill  drawn  by  him  against  such  collection,  for  as  much 
as  it  cost  him  to  remit  and  take  up  the  protested  bill  when  he 
received  notice  of  its  dishonor — ^together  with  his  expenses  in  the 
collection.  Thus  the  result,  in  reference  to  an  actual  reimburse- 
ment of  the  remitter,  or  a  restoration  to  the  same  state  he  would 
have  been  in  if  the  bill  had  been  paid  according  to  its  tenor  and 
obligation,  would  depend  upon  the  fluctuations  of  exchange,  the 
credit  of  the  holder  as  a  drawer  of  foreign  bills,  the  continued 
solvency  of  his  agent  abroad ;  and  other  considerations,  which 
we  need  not  enumerate.  It  was  intended  by  the  rule  of  fixed 
damages  provided  in  the  statute,  to  avoid  aU  inquiries  of  this 
character,  in  every  case  of  protested  bills  of  exchange.  And  we 
think  the  good  sense  of  the  thing,  whether  regarded  as  under  the 
statute  or  the  law  merchant,  entitles  the  holder  of  a  foreign  bill 
to  his  damages  on  its  non-payment,  irrespective  of  the  place 
where  he  may  subsequently  receive  entire  or  partial  payment  of 
its  amount. 

In  the  case  at  bar,  we  might  reasonably  hold  that  there  is  no 
room  for  inferring  any  waiver  of  damages,  by  the  proceeding 
against  the  acceptors.  The  bill  was  sent  back  on  a  stipulation, 
which,  fairly  construed,  continued  the  liability  of  the  drawers  for 
the  damages  to  which  the  plaintiffi  were  at  that  time  entitled. 
The  judgment  at  the  special  term  must  be  affirmed. 
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White  &  Sheffield  v.  The  Sfbingfeeld  Baitk  and  otheis. 

The  dieeharge  6f  an  antecedent  debt,  is  a  valnabie  conaderation,  within  the  meaning 
of  the  rule  which  protects  the  title  of  the  holder  for  yalue  of  negotiable  paper, 
when  the  transfer  is  made  in  the  usual  course  of  business,  before  it  has  anited  at 
maturity. 

It  is  otherwise,  where  the  paper  is  received  as  collateral  security  to  an  antecedent  debt, 
which  is  retaioed  in  full  force. 

Where  a  bank,  holding  several  unaccepted  drafts  of  a  manufacturer,  with  coUateiml 
securities,  pledged  for  all  drafts  of  the  manufacturer,  which  they  should  have  not 
accepted,  discounted  a  note  for  the  drawer,  and,  in  payment  thereof,  gave  up  to  him 
one  of  the  unaccepted  drafts,  and  subsequently,  before  notice  of  any  equity  of  the 
maker  of  the  note,  received  other  drafts  not  accepted,  to  an  amount,  with  those  pre- 
viously held,  exceeding  the  collaterals ;  it  was  held,  that  the  bank  had  parted  with 
value  on  the  faith  of  the  title  to  the  note,  irrespective  of  the  consideration  founded 
on  giving  up  the  draft  relinquished  od  receiving  the  note ;  and  that  the  bank  could 
enforce  the  note  against  the  maker,  although  it  was  obtained  from  him  without 
consideration,  and  transferred  to  the  bank  fraudulently  as  against  him. 

The  cases  of  Stalker  v.  McDonald,  6  Hill,  93  ;  Coddingtan  v.  J7ay>  30  John.  651 ; 
Swift  V.  7)faen,  16  Peters  1 ;  commented  upon  by  the  court. 

(Before  Duer,  Mason,  and  Campbell,  J  J.) 
Sept.  30  ;  Oct.  30, 1849. 

The  bill  in  this  cause  was  filed  in  the  late  court  of  chanceiy, 
to  compel  the  Springfield  Bank,  to  deliver  up  and  cancel  a  note 
of  $2,000,  made  by  the  plaintifis,  dated  December  10th,  1845, 
payable  at  seven  months,  to  Howard  &  Lathrop,  or  Order ;  and 
in  the  meantime  to  restrain  the  bank  from  collecting  the  note. 
The  cause  was  heard  on  pleadings  and  proofi.  The  facts  ap- 
pearing were  as  follows : 

Howard  &  Lathrop  were  manufacturers  of  paper,  at  South 
Hadley,  in  Massachusetts,  who  transacted  their  banking  business 
at  the  Springfield  Bank,  in  Springfield,  Mass.  The  plaintiffl 
were  commission  merchants  in  the  city  of  New  York,  and  fre- 
quently accepted  bills  for  the  accommodation  of  Howard  & 
Lathrop.  The  latter  failed  in  March,  1846.  In  December,  1846, 
previous  to  the  27th,  the  plaintifis  had  accepted  and  paid  such 
bills  for  H.  &  L.'s  accommodation,  to  the  amount  of  about  nine- 
teen hundred  dollars.    On  the  27th  December,  1845,  the  note  in 
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question  was  delivered  \>j  the  plaintiffi  to  Latbrop,  in  New 
York,  on  his  agreement  to  get  it  discounted  and  remit  to  them 
the  avails  to  meet  the  amount  of  drafts  so  paid  by  them.  Two 
or  three  days  afterwards,  Latbrop  took  the  note  to  the  Spring- 
field Bank,  and  on  the  bank's  reftising  to  discount  it,  and  ftimish 
him  the  avails  in  money,  he  delivered  the  note,  indorsed  by  H. 
&  L.,  to  the  bank,  and  received  from  the  bank  a  draft  for  $2,000, 
drawn  by  H.  &  L.  on  the  plaintiffs,  but  not  accepted  by  them, 
dated  December  13th,  1845,  at  six  months,  which  the  bank  had 
discounted  for  H.  &  L.  on  the  15th  December. 

At  the  time  the  bank  received  the  plainti&'  note  and  gave  up 
this  draft:,  the  bank  held  certain  promissory  notes  delivered  to 
them  by  Howard,  as  collateral  security  for  the  acceptance  of  any 
drafts  that  might  be  drawn  by  his  firm  of  Howard  &  Latbrop, 
and  discounted  by  the  bank.  These  notes  amounted  to  $6,680  09 ; 
they  were  security  for  unaccepted  drafts  only,  and  could 
not  be  applied  to  any  other  purpose.  The  unaccepted  drafts 
of  H.  &  L.  then  held  by  the  bank,  including  the  $2,000  given 
up  on  that  occasion,  amounted  to  $6,091  94.  Subsequently  and 
before  the  bank  had  any  notice  of  the  plaintiffs'  securities,  (so 
far  as  the  testimony  showed  notice,)  they  discounted  other  drafts 
of  H.  &  L.,  which  were  not  accepted,  and  for  which  those  notes 
remained  as  collateral  security,  viz.  one  of  $1,500,  January  31, 
1846,  payable  at  six  months ;  one  of  $1,325,  at  six  months,  Feb- 
ruary 26th,  1846 ;  and  one  of  $1,325,  at  six  months,  February 
27th,  1846 ;  all  of  which  were  unpaid  when  they  put  in  their 
answer. 

The  cashier  of  the  bank  testified,  that  when  he  received  the 
note  of  $2,000  from  Howard  &  Latbrop,  and  gave  up  their  draft, 
the  officers  of  the  bank  had  no  knowledge,  intimation,  or 
suspicion,  that  the  note  was  an  accommodation  note,  or  that 
it  did  not  belong  to  H.  &  L.,  or  of  the  object  for  which  it  was 
made. 

G.  C.  Goddard  and  S.  P.  StapUa^  for  the  plaintiff,  cited 
StaOcer  v.  M' Donald^  6  Hill  93,  and  cases  there  cited ;  OlcoU  v. 
Rathbme,  5  Wend.  490 ;  also  9  Ibid.  170 ;  12  Ibid.  600 ;  3  Edw. 
Gh.  B.  182. 
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J.  S.  Suggins  and  ff,  Ketchwm^  for  the  defendants,  cited 
BanTc  of  Salina  v.  Babcock^  21  Wend.  499 ;  BanJc  of  Scmr 
dushy  V.  SoovUle^  24  Ibid.  116  ;  Sioifi  v.  Th/seriy  16  Peters  1. 

By  the  Coubt.  Duer,  J. — ^It  is  certain  that  the  negotiable  note 
of  the  plaintiffs,  which  is  the  subject  of  controversy  in  this  suit, 
was  taken  by  the  defendants  in  the  ordinary  course  of  business, 
without  any  knowledge  or  suspicion  of  the  equity  which  is  now 
relied  on  to  impeach  their  title.  Neither  at  that  time,  nor  at  anj 
subsequent  period  until  near  the  commencement  of  this  suit,  had 
the  officers  of  the  bank  any  notice,  actual  or  constructive,  of 
the  facts  upon  which  the  plainti£&  found  their  claim  for  relief. 
The  only  question,  therefore,  is,  whether  the  bank  is  a  holder  of 
the  note  for  a  valuable  consideration. 

The  note  was  discounted  at  the  request  of  Howard  &  Lathrop, 
the  payees  and  indorsers — the  proceeds,  however,  were  not  paid 
to  them,  nor  passed  to  their  general  credit,  but  by  agreement, 
were  applied  to  the  extinguishment  of  an  existing  debt.  The 
bank  had  previously  discounted  for  them  their  draft  upon  the 
plaintiffs,  which  had  been  returned  unaccepted,  and  it  appears 
from  the  entry  made  at  the  time  in  the  books  of  the  bank,  that 
the  note  was  accepted  in  exchange  for  the  draft.  The  note, 
however,  was  discounted,  since  it  appears  from  the  same  entry, 
that  the  interest  for  the  time  it  had  to  run,  was  deducted  from  the 
sum  credited  to  Howard  &  Lathrop,  and  hence  the  entry  is  only 
a  form  of  stating,  what  was  certainly  the  case,  that  the  proceeds 
of  the  note  were  applied  to  the  satisfaction  of  the  draft.  Tdat 
the  parties  meant  to  extinguish  the  subsisting  debt,  is  rendered 
evident  by  the  fact  that  the  draft,  the  proper  and  sole  evidence 
of  the  debt,  was  delivered  up  to  the  drawers. 

The  case^  therefore,  is  exactly  the  same,  in  all  its  material 
circumstances,  as  that  of  The  Bank  of  Sandusky  v.  SoomUe  and 
others^  (24  Wend.  115 ;)  nor  in  principle  is  it  distinguishable 
from  the  previous  case  of  •  Tlie  Ba/nJc  of  Salma  v.  Babcock^  (21 
Wend.  99,)  and  the  subsequent  case  of  TTie  Mohmk  Bamk  v. 
Clxry,  (1  Hill,  512,)  and  unless  the  judgments  of  the  supreme 
court  in  these  cases  are  to  be  rejected  as  evidence  of  the  existing 
law,  they  must  of  necessity  control  our  decision. 
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In  The  Bomk  of  Sandusky  v.  ScovUle^  the  note  in  controversy 
was  transferred  to  the  bank  for  the  purpose  of  satisfying  an 
existing  debt,  but  no  money  was  paid  to  the  person  making  the 
transfer,  and  the  application  of  the  proceeds  to  the  payment  of 
the  debt,  appeared  only  from  an  entry  in  the  books  of  the  bank. 
The  court  said  that  the  transaction  was  substantially  the  same 
as  if  the  proceeds  had  been  paid  in  cash  to  the  person  making 
the  transfer,  and  he  had  personally  applied  them  to  the  satisfac- 
tion of  his  debt ;  and  they  added  that  the  bank  in  relinquishing 
the  debt  parted  with  value.  It  is  true  that  the  defence  in  this 
case  was  founded  upon  a  provision  in  the  revised  statutes,  since 
repealed,  which  protected  the  holder  or  indorser  in  good  faith, 
and  for  a  valuable  consideration,  of  negotiable  paper,  tainted 
with  usury,  (1  K.  S.  Y72,  §  2 ;)  but  we  have  been  unable  to  dis- 
cover any  reasons  for  supposing  that  the  words,  "  valuable  con- 
sideration," as  used  in  this  statute,  were  meant  to  be  understood 
in  any  different  or  wider  sense,  than  that  which  the  law  attri- 
butes to  them  in  all  analogous  cases.  At  any  rate,  the  opinion 
of  the  supreme  court,  it  is  certain,  was  not  founded  upon  any 
such  hypothetical  distinction,  since  they  refer  to  their  former 
decision  in  The  Bamk  of  Salina  v.  Bdhcock^  as  having  settled 
the  principle  by  \viiich  they  were  governed.  In  the  case  of 
the  Salina  Bank  it  was  not  pretended  that  the  note  in  question 
was  void  for  usury,  but  the  fraud  which  was  relied  on  as  vitiat- 
ing the  title  of  the  bank,  was  precisely  of  the  same  nature  as  that 
of  which  the  plaintiffs  complain  in  the  present  suit. 

Whatever  doubts,  therefore,  might  previously  have  existed, 
arising  from  prior  decisions  of  the  same  court,  the  cases  to  which 
we  have  referred  plainly  established  the  doctrine,  that  the  mere 
discharge  of  an  antecedent  debt  is  a  valuable  consideration, 
within  the  meaning  of  the  rule  which  protects  and  confirms  the 
title  of  the  holder  for  value  of  negotiable  paper,  when  the  trans- 
fer is  made  in  the  usual  course  of  business  before  the  paper  has 
arrived  at  maturity. 

It  was,  however,  contended  upon  the  argument,  that  this  doc- 
trine has  since  been  ovemiled,  and  that  the  more  recent  decision 
of  the  court  of  errors  in  Stalker  v.  McDonald^  6  llill  93,  has 
settled  the  law,  that  the  transfer  of  negotiable  paper  upon  no 
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other  coDBideration  than  the  discharge  of  a  precedent  debt,  gires 
no  security  to  the  title  of  the  holder,  but  leaves  him  exposed  to 
every  defence  that  might  have  been  nrged  against  the  person 
making  the  transfer ;  and  that  snch  is  the  effect  of  that  decision, 
we  believe  has  been  the  general  impression  of  the  bar.  We  are 
satisfied,  however,  from  an  attentive  examination  of  the  case, 
that  it  neither  requires  nor  justifies  this  interpretation,  but  that 
the  court  of  errors  meant  only  to  re-afiSrm  its  own  prior  decision, 
in  the  leading  case  of  Coddingtan  v  JSay^  20  Johnson  651.  The 
only  question  that  was  discussed  by  the  counsel,  or  that  could 
properly  arise  upon  the  facts,  was  whether  the  court  should 
adhere  to  that  decision  or  renounce  its  authority,  in  deference  to 
the  judgment  of  the  supreme  court  of  the  United  States,  in 
Swift  V.  Tyseriy  16  Peters  1.  There  was  no  question  as  to  the 
effect  of  a  transfer,  intended  to  operate,  and  actually  operating, 
as  a  payment  of  a  precedent  debt.  The  notes  in  controversy  in 
Stalker  v.  McDonald^  had  been  transferred  to  the  plaintiff  in 
error,  not  for  the  purpose  of  then  satisfying,  but  as  a  collateral 
security  for  the  eventual  payment  of  an  existing  debt,  he  retain- 
ing in  his  hands  the  evidence  of  the  debt,  and  never  for  any 
period  of  time  relinquishing  the  right,  or  losing  the  power,  of 
enforcing  its  payment,  and  it  was  upon  these  circumstances  that 
the  sound  and  judicious  lawyer,  (Senator  Lott,)  who,  as  a  senator 
expressed  his  concurrence  in  the  judgment  pronounced,  laid  the 
entire  stress  of  his  opinion.  It  cannot  be  denied,  that  in  the 
elaborate  opinion  of  Chancellor  Walworth,  there  are  many 
expressions  which  prove,  if  literally  construed,  that  he  meant  to 
reject  entirely  the  distinction  between  a  transfer  in  payment  or 
as  a  collateral  security,  as  affecting  the  title  of  the  holder  of 
negotiable  paper ;  but  his  remarks  upon  this  point,  if  meant  to 
be  thus  understood,  were  extrajudicial,  and  are  evidence  only 
of  his  private  opinion,  and  not  of  the  grounds  upon  which  the 
judgment  of  the  court  was  placed.  Hence,  although  the  obser- 
vations of  the  chancellor  may  be  thought  to  have  weakened  in 
some  degree  the  authority  of  the  cases  in  the  supreme  court 
which  we  have  cited,  they  afford  no  warrant  for  saying  that 
those  cases  have  been  overruled,  and,  until  a  decision  directly 
overruling  them  shall  have  been  pronounced  in  the  court  of 
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appeals,  we  must  continue  to  regard  them  as  eyidence  of  the 
law,  which  we  are  bound  to  follow.      ' 

Nor  shall  we  dissemble  our  satisfaction  that  our  inquiries  have 
terminated  in  this  result.  It  woidd  have  been  a  subject  of  just 
regret,  had  we  been  compelled  to  say  that  we  have  departed,  in 
this  state,  from  a  general  and  undoubted  rule  of  mercantile  law. 
As  the  case  now  stands,  the  doctrine  of  the  supreme  court,  to 
which  we  adhere,  is  in  perfect  harmony  with  the  decisions  in 
England,  and  in  most,  if  not  all,  of  our  sister  states.  The  dis- 
tinction which  Chancellor  Walworth  is  supposed  to  have  rejected, 
has  been  admitted  and  followed  in  Ohio,  Cwrliale  v.  WisTiart^  11 
Ohio  Eeport  172,  RUey  v.  Anderson^  2  McLean  689 ;  in  Penn- 
sylvania, Petrie  v.  Clark^  11  Sergeant  and  Kawle  377 ;  in  Con- 
necticut, Brush  V.  Scrwener^  11  Connecticut  388;  in  Maine, 
Holmes  v.  Smithy  4  Shepley  177,  Norton  v.  Waitej  2  Appleton 
176  ;  and  in  New  Hampshire,  Williams  v.  lAUle^  1  N".  Hamp- 
shire 66 ;  and  in  this  last  case.  Chief  Justice  Parker,  with  great 
clearness  and  force  of  reasoning,  has  vindicated  its  propriety 
and  justice.  We  add  that  the  validity  of  the  distinction  was 
very  plainly  admitted  in  CoddingUm  v.  Bay^  not  only  by  the 
chancellor  in  the  court  below,  but  by  one  or  more  of  the  judges 
of  the  supreme  court  in  the  court  of  errors ;  and  that  Chancellor 
Kent,  in  the  last  edition  of  his  commentaries,  has  given  to  it  thd 
sanction  of  his  deliberate  approval. 

Although  we  believe  and  so  decide,  that  the  Springfield 
Bank,  by  surrendering,  as  paid,  the  draft  of  Howard  &  Lathrop, 
gave  a  valuable  consideration  for  the  note  of  the  plaintiffs,  it  is  not 
necessary,  nor  do  we  intend  to  place  our  decision  solely  upon  this 
ground.  We  are  satisfied  that,  independent  of  the  discharge  of  a 
debt  then  due  from  Howard  &  Lathrop,  the  bank  parted  with 
value  upon  the  faith  of  the  title  which  it  acquired  to  the  note  in 
controversy,  and  whether  this  value  was  parted  with  at  the  time 
the  note  was  accepted,  or  at  any  subsequent  period  before  notice 
of  the  claim  of  the  plaintiffs,  we  hold  to  be  immaterial.  It  is  now 
impossible  to  restore  the  bank  to  the  condition  in  which  it  was 
when  the  note  was  accepted.  A  decree,  such  as  the  plaintifis 
would  require,  would  cast  upon  the  bank  an  inevitable  loss, 
arising  solely  from  a  discount  in  the  usual  course  of  banking 
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business  of  negotiable  paper,  on  account  of  those  who  upon  the 
face  of  the  paper  were  its  absolute  owners ;  and  to  such  a  loss 
a  bank  can  never  be  subjected,  without  an  entire  abandonment 
of  the  rules  by  which  the  indorsers  of  negotiable  paper  have 
Jiitherto  been  protected.  Before  the  transaction  which  has  led 
Jo  the  present  suit,  the  bank  was  in  the  practice  of  discounting 
4ibe  drafts  of  Howard  &  Lathrop,  before  they,  were  transmitted 
for  acceptance ;  but,  to  secure  it  against  the  unusual  risk  which 
was  thus  incurred,  certain  promissory  notes  belonging  to  Howard 
&  Lathrop,  admitted  to  be  good,  and  amounting  in  the  aggre- 
gate to  nearly  $7,000,  had  been  delivered  to  the  bank.  When  the 
note  in  controversy  was  discounted,  the  unaccepted  drafts  held 
by  the  bank,  including  that  which  was.  then  surrendered, 
amounted  to  something  less  than  $6,000,  so  that  die  bank,  at 
this  time,  had  ample  security  for  the  payment  of  the  draft, 
which,  upon  the  faith  of  the  note,  was  given  up  to  the  drawers. 
By  the  acceptance  of  the  note  this  security  was  of  necessity 
relinquished,  for,  by  the  terms  of  the  agreement  of  the  parties, 
it  was  only  to  unaccepted  drafts  that  it  could  be  applied.  It  is 
said,  however,  that  the  bank  retained,  and  still  retains,  in  its 
possession,  the  promissory  notes  that  form  this  collateral  secu- 
rity, and  consequently  that  the  avails  may  still  be  applied  to  the 
satisfaction  of  the  original  debt,  which,  should  a  decree  be  made 
in  favor  of  the  plaintiflfe,  will  certainly  be  revived.  And  this 
reply  would  perhaps  be  satisfactory,  had  it  not  appeared  in  evi- 
dence that,  subsequent  to  the  acceptance  of  the  note  in  contro- 
versy, and  long  before  any  notice  of  the  claim  of  the  plaintii&, 
other  drafts  of  Howard  &  Lathrop  were  discounted  by  the  bank, 
three  of  which,  amounting  in  the  aggregate  to  $4,150,  still 
remain  unaccepted  and  unpaid.  To  this  sum  must  be  added 
$2,650,  the  amount  of  two  unaccepted  and  unpaid  drafts  pre- 
viously discounted,  and  the  result  is  that  the  collateral  securities 
are  completely  exhausted  by  the  debts,  to  the  satisfaction  of 
which,  under  the  agreement  of  the  parties,  they  are  justly  and 
exclusively  applicable.  The  right  of  the  bank  to  make  this  appli- 
cation under  the  terms  of  that  agreement,  cannot  be  disputed, 
nor  is  there  any  principle  of  law  or  equity  that  can  justify  us  in 
preventing  the  exercise  of  this  right.    But  we  shall  prevent  its 
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exercise  if  we  compel  the  bank  to  apply  any  portion  of  its  colla- 
teral secnrities  to  the  payment  of  the  original  debt,  which  the 
acceptance  of  the  note  of  the  plaintifib  was  meant  to  extinguish* 
If  we  order  that  note  to  be  surrendered  or  cancelled,  the  bank 
must  lose  the  whole  amount  of  the  debt  which  it  represents,  solely 
from  its  reliance  upon  the  note  as  a  valid  and  independent  secu- 
rity. It  has  been  urged  that  there  is  no  positive  evidence  that 
any  of  the  subsequent  drafts  were  discounted  upon  the  faith  of 
the  note.  But  we  are  clearly  of  opinion  that  no  further  evidence 
of  this  fact  was  necessary  to  be  given  than  was  actually  pro- 
duced. It  was  sufficient  to  prove  the  general  agreement  that 
collateral  securities  were  to  be  applied  to  unaccepted  dmfts,  and 
we  are  bound  to  presume  that  every  such  draft  was  discounted 
in  reliance  upon  this  agreement,  and  it  is  a  necessary  conse- 
quence of  this  presumption  that  the  note  of  the  plaintii&  was 
held  and  considered  by  the  bank  as  an  independent  security. 

The  equity  of  the  case,  upon  the  facts  that  have  been  stated, 
is  exceedingly  clear.  This  suit  is  evidently  a  contest  between 
two  innocent  parties — ^which  shall  sustain  a  loss  resulting  £rom 
the  fraud  of  a  third  person,  for  that  the  act  of  Lathrop  in  trans- 
ferring to  the  bank  the  note  in  controverey,  in  satisfaction  of 
a  debt  due  from  his  firm,  was  a  fraud  upon  the  plaintiffs,  is  not 
disputed.  What,  then,  is  the  rule  of  law,  and,  we  add,  of  reason 
and  of  equity,  which  is  applicable  to  all  such  cases?  It 
is  that  the  loss  shall  be  borne  by  the  party  who  employed  and 
trusted  the  person  firom  whose  act  or  default  it  proceeded. 
{Hazard  v.  Treadwell^  1  Strange  506  ;  Fitzlierbert  v.  MatJier^  1 
Term.  E.,  p.  12 ;  Barring  v.  Corrie^  2  Barn.  &  Aid,  143 ;  White- 
head V.  Tucker^  16  East  400 ;  Smith  v.  East  Ind.  Co.^  16  Sim, 
76 ;  Story  on  Agen.,  §§  127,  264 ;  Smith's  Mer.  Law,  p.  116.) 

The  plaintifEs  employed  and  trusted  Lathrop — ^they  placed 
their  note  in  his  hands  as  a  business  note — ^they  authorized  him 
to  procure  it  to  be  discounted  as  on  account  of  his  firm — they 
knew  that  he  or  his  firm  might  misapply  its  proceeds  when  dis- 
counted ;  they  therefore  took  upon  themselves  the  risk  of  such 
misapplication,  and  it  would  be  palpably  unjust  to  permit  them 
to  charge  the  bank  with  the  consequences  of  a  fraud  which  they 
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enabled  Lathrop  to  commit,  and  the  risk  of  which  thej  chose  to 
incur. 

The  bill  must  be  dismissed,  with  costs. 


Staitton  v.  Small. 
The  Sake  v.  The  Same. 

A  contract  for  the  tale  of  goods,  to  bo  delivered  at  a  future  day,  la  not  inTalidated  hf 
the  circumstance,  that  at  the  time  of  the  contract,  the  vendor  neither  has  the  goods 
in  hie  poflsefleion,  nor  has  entered  into  any  contract  to  buy  them,  nor  has  any  reason- 
able  expectation  of  becoming  posseesed  of  them  at  the  time  appointed  for  delivering, 
otherwise  than  by  purchasing  them  after  making  the  contract. 

Where  a  vaUd  executory  contract  is  entered  into  for  the  purchase  of  a  large  quaatity 
of  flour  of  a  specific  quality,  to  hfi  delivered  at  a  future  day,  a  notice  on  die  day 
fixed  of  readiness  to  deliver,  accompanied  by  accepted  orders  upon  the  party  having 
the  flour  in  store,  with  an  oflfer  to  make  an  actual  delivery,  is  sufl^icient. 

Where  goods  are  ponderous  or  bulky,  or  cannot  conveniently  be  delivered  manv^Uf, 
the  law  does  not  require  an  actual  delivery  thereof,  but  only  that  they  should  be 
put  under  the  absolute  power  of  the  vendee,  or  that  his  authority  as  owner  should 
be  fonnally  acknowledged  ;  or  that  some  act  should  be  done  typical  of  a  suzreoder 
of  them  on  the  one  side,  and  of  an  acceptance  of  them  on  the  other. 

The  law  only  requires  such  a  delivery  as  is  consistent  with  the  nature  and  situation  of 
the  thing  sold. 

Where,  in  an  action  upon  a  contract  for  the  sale  and  purchase  of  flour,  brought  by  the 
vendor  against  the  purchaser,  it  is  proved  that  it  is  the  vsogs  for  flour,  in  a  store- 
house or  vessel,  to  be  sold  by  accepted  delivery  orders,  and  to  pass  by  the  transfer 
of  the  orders  from  hand  to  hand,  without  actual  delivery  of  the  flour,  such  usage 
will  be  held  to  have  entered  into  the  contemplation  of  the  parties,  and  to  have  con- 
stituted  a  part  of  the  contract. 

Where  a  vendor  of  flour,  upon  the  purchaser's  objecting  to  the  manner  of  the  tender  of 
the  flour,  (which  was  made  by  accepted  orders  of  persons  having  it  in  store,)  oflen 
to  turn  it  out  on  the  side-walk,  or  to  cart  it  to  the  purchaser's  door,  or  to  any  oth^ 
part  of  the  city  he  will  name,  provided  the  purchaser  will  say  he  will  take  it,  and 
the  purchaser  tells  the  vendor  to  do  as  he  pleases,  without  telling  him  what  to  do, 
nor  whether  he  will  take  it,  it  is  a  sufficient  tender,  on  the  part  of  the  vendor. 

Upon  an  agreement  for  the  purchase  of  flour,  deliverable  at  a  future  day,  the  damages 
for  a  refusal  to  accept  and  pay  for  the  flour,  is  the  diflference  between  the  con- 
tract price  and  the  market  price  at  the  time  specified  for  delivery,  with  interest. 
(Before  Oaklet,  Ch.  J.,  and  Vaitdeiipobl  and  SAirnpoitD,  J.  J.) 
Sept.  20, 31 ;  Oct.  20, 1849. 

These  were  actions  brought  to  recoyer  damages  for  the  non* 
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acceptance  of  a  qnantity  of  flour  sold  by  the  plaintiff  to  the  d^ 
fendant,  nnder  the  following  contracts : 

"In  consideration  of  one  dollar,  to  me  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged,  I  have  purchased  of 
A.  P.  Stanton  fifte^i  hnndred  barrels  superfine  flour,  (Ohio, 
Genesee,  or  Michigan,)  flat  hoops,  in  good  order,  at  the  rate  of 
eight  dollars,  thirty-seven  and  a  half  cents  per  barrel,  deliverable, 
at  the  option  of  the  seller,  at  any  time  (half  each  month)  during 
the  months  of  July  and  August  next,  cash  on  delivery,  and  nqt 
to  consist  of  more  than  six  different  brands. 

"  New  York,  June  11th,  1847- 

"  William  Small." 

"In  consideration  of  one  dollar,  to  me  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged,  I  have  purchased  of 
A.  P.  Stanton  fifteen  hundred  barrels  superfine  flour,  (Ohio, 
Genesee,  or  Michigan)  flat  hoops,  in  good  order,  at  the  rate  of 
seven  dollars  per  barrel,  deliverable,  at  the  option  of  the  seller, 
at  any  time  (half  each  month)  during  the  months  of  July  and 
August  next,  cash  on  delivery,  and  not  to  consist  of  more  than 
six  different  brands. 

"  New  York,  June  17, 1847. 

"  William  Small." 

The  causes  came  on  to  be  tried  before  Sandford,  Justice,  and  a 
jury,  on  the  20tli  June,  1848.  Upon  the  trial,  after  proof  of 
the  contracts,  it  appeared  in  evidence,  that  on  the  30th  day  of 
July,  1850,  the  plaintiff  made  to  the  defendant  two  tenders  in 
writing,  each  of  750  barrels,  upon  each  of  the  two  contracts, 
wilJi  an  offer  to  deliver  the  flour,  at  the  same  time  tendering 
accepted  orders  for  the  flour  upon  the  parties  having  the  same 
in  store,  on  the  wharf,  or  in  barges.  At  the  time  of  the  tender, 
the  plaintiff  rendered  to  the  defendant  the  bills  of  the  flour,  and 
demanded  payment.  It  ftirther  appeared,  that  or  the  24th  of 
August,  the  plaintiff  made  to  the  defendant  similar  tenders  upon 
each  of  the  contracts,  accompanied  as  before  by  accepted  orders 
for  the  flour  upon  the  persons  having  the  same  in  store  and  in 
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t)ai^ge8.  Bills  of  the  flour  were  also  rendered,  and  payment 
demanded.  In  each  case  the  written  tenders  stated  the  flonr  to 
be  in  accordance  with  the  terms  of  the  contract.  It  fnrther 
•appeared  in  evidence,  that  the  floor  embraced  in  the  tender  of 
the  80th  of  Julj,  was  snperfine  Genesee  flonr,  in  barges  at  pierB 
Koe.  4,  6,  and  6  East  Biver,  and  that  on  the  orders  being  ten- 
dered, the  defendant  said  he  wonld  take  no  man^s  orders  for  the 
flonr.  Hie  acceptor  of  the  orders  being  present,  informed  him, 
that  he,  the  acceptor,  had  1500  barrels  of  flour  of  plaintiflTs, 
which  he  was  ready  to  deliver  to  the  defendant  on  those  terms. 
'  That  subsequently,  however,  he  accompanied  the  plaintiff  to 
examine  the  flour.  That  at  pier  No.  4,  there  was  a  lot  of  flour 
of  699  barrels,  marked  ^'  Orleans  Culvert,"  partly  on  the  dock 
and  partly  landing.  At  pier  No.  5,  a  lot  marked  "  H.  B. 
Williams,"  of  550  barrels,  landing  from  a  barge ;  and  at  ]^o.  6, 
a  lot  marked  ^^  TJ.  S.  Mills,"  on  a  barge,  sufficient  to  make  up 
the  1500  barrels.  Each  of  these  lots  was  tendered  to  the 
defendant.  At  the  time  the  tender  of  the  first  two  lots  was 
made,  the  defendant  simply  remarked,  ^^  oh  I  well,  where  is  the 
rest  of  it  ?"  but  he  made  no  objection  as  to  quality.  To  the  third 
lot  he  remarked,  that  it  was  not  such  flour  as  the  contract  called 
for.  It  appeared  from  the  testimony,  that  the  flour  corresponded 
with  the  contract,  and  was  in  good  order. 

On  the  24th  August,  the  defendant  replied  to  the  tender  made 
at  that  time,  that  he  would  take  no  man's  orders  for  the 
flour ;  but  subsequently  accompanied  the  plaintiff  to  examine 
it.  A  portion  was  "New  York  Mills,"  841  barrels  on  the 
wharf  at  Cortlandt  street.  The  plaintiff  tendered  this  to  the 
defendant,  so  far  as  it  was  superfine  and  in  good  order.  Tlie 
next  lot,  222  barrels,  was  in  the  hold  of  the  barge  Superior.  A 
barrel  of  this  was  exhibited,  and  the  plaintiff  made  a  similar 
tender.  The  next  lot  was  700  or  800  barrels,  in  the  loft  of 
Dows  &  Gary's  store.  Out  of  this  the  plaintiff  tendered  sufficient 
to  make  up  the  1500  barrels,  after  taking  what  there  was  of  the 
previous  lots  in  good  order,  and  also  which  was  superfine  and 
in  order  of  a  lot  of  500  barrels  in  Greenwich  street,  of  Erie  Mills. 
Aftier  the  examination  was  concluded,  the  plaintiff  again  offered 
and  tendered  the  several  lots  on  either  of  the  coxitracts,  and 


NEW  YORK— OCTOBER,  1849.  283 

Stanton  t.  Small. 

demanded  payment.  The  defendant  replied,  lie  did  not  think 
he  was  bomid  to  take  flonr  in  the  hold  of  a  yessel,  or  in  the 
fourth  story  of  a  store.  The  plaintiff  then  offered  to  turn  the 
flour  out  on  the  sidewalk,  or  cart  it  to  the  defendant's  door,  or  to 
any  other  part  of  the  city  he  would  name.  The  defendant 
replied,  he  could  do  as  he  pleased.  Ko  objection  was  made  to 
the  quality  or  condition  of  the  flour.  It  was  all  Genesee  flour, 
and  in  good  order. 

It^  appeared  by  the  testimony  on  the  part  of  the  defendant, 
that  a  portion  of  the  flour  tendered  by  plaintiff  had  been  con- 
tracted for  by  the  party  by  whom  the  accepted  order  had  been 
given,  upon  a  verbid  agreement,  and  that  nothing  had  been  paid 
on  the  purchase,  although  it  was  in  his  possession.  That  another 
portion  had  been  agreed  to  be  purchased  for  a  price  not  then 
named.  That  some  of  it  had  not  been  inspected  or  coopered, 
and  upon  some  the  freight  remained  unpaid,  and  that  no  par- 
ticular 1500  barrels  had  been  set  apart  for  the  defendant  at  the 
time  of  either  tender.  A  witness  for  the  defendant  swore  to 
the  inferior  character  of  some  of  the  flour,  and  the  defective 
condition  of  some  of  the  barrels  embraced  in  the  quantity 
examined. 

Evidence  was  given  of  a  usage  in  respect  of  the  delivery  of 
flour,  when  sold  in  large  quantities  in  the  city  of  New  York, 
and  as  to  inspection  and  cooperage,  which  is  stated  in  the 
opinion  of  the  court. 

It  appeared  that  the  market  price  of  the  flour  in  July  was 
$5  75,  and  in  August,  $5  81 J  per  barrel. 

A  verdict  was  rendered  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  a  case  to  be  made,  for  the  amount  claimed, 
being  the  sum  of  $3309  76  in  one  cause,  and  $3072  43  in  the 
other,  besides  costs. 

F.  B.  Outtmg^  for  plaintiff. 

I.  By  the  memorandum  of  the  defendant,  (dated  11th  June, 
in  the  first  cause,  and  17th  June  in  the  other,)  a  valid  executory 
contract  was  made  by  him  to  purchase  flour,  not  identifled  at  the 
time,  but  to  be  taken  of  a  specified  quality,  on  a  future  day,  and 
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at  a  specified  price,  payable  on  deliveiy,  leaving  it  undecided 
and  unimportant  whether  the  vendor  had  an  article  of  the  kind 
on  hand  at  the  time  of  the  contract,  or  was  to  procure  it  after- 
wards. The  validity  of  the  contract  was  assumed  by  both  par- 
ties, by  their  conduct.  There  is  nothing  to  show  that  either 
understood  it  was  a  wager,  and  no  point  was  made  as  to  its 
validity,  on  the  trial.  Every  intendment,  even  of  extraneous 
facts  and  circumstance,  may  be  made  if  necessary  to  maintain 
it.  (1  Comstock  90.)  For  contracts  of  similar  character,  and 
for  distinction  between  executed  and  executory,  &c.,  see  Howard 
V.  Hoey^  23  Wend.  350,  and  cases  there  cited ;  17  Wend.  277 ; 
Downer  v.  ThompBon^  1  Hill  138 ;  6  Ibid.  208 ;  Hague  v.  Porter^ 
3  Hill  141,  and  cases  there  cited.  The  English  courts  also  main- 
tain such  contracts.  {HebblewhUe  v.  McMorme^  5  Meeson  & 
Welsby,  462.) 

n.  It  appears  the  defendant  has  not  taken  nor  paid  for  the 
flour,  nor  demanded  its  delivery,  nor  offered  to  pay  for  it  The 
plaintiff  had  only  to  satisfy  a  jury,  that  when  he  gave  notice,  and 
offered  to  complete  the  contract,  he  could  and  would  have  done 
80,  if  the  defendant  had  performed  on  his  part.  It  is  a  question 
of  fact,  whether  he  was  substantially  ready  and  willing.  A 
technical  tender^  with  the  exact  formalities  required  to  pass  ths 
tiUe^  or  to  place  the  goods  at  the  risk  of  the  buyer,  was  not  neces- 
sary to  entitle  the  plaintiff  to  the  difference  between  the  contract 
and  the  market  price.  The  action,  in  this  view,  is  not  for  goods 
sold  and  delivered,  nor  even  for  goods  bargained  and  sold,  in 
which  the  Ml  price  might  be  recovered ;  but  on  the  special  con- 
tract, for  not  taking  and  paying  for  the  flour.  (Starkie  on  Evi- 
dence, part  4,  p.  162-4 ;  Samds  v.  Taylor^  5  John.  Rep.  395 ; 
Semerd  v.  JShnith^  15  Wend.  493 ;  Downer  v.  Thompson^  and 
Hague  v.  Porter^  before  cited.) 

HI.  The  notice  of  readiness  to  deliver,  was  abundant.  The 
interest  of  the  plaintiff  to  perform  the  contract  is  apparent.  The 
evidence  shows  clearly  that  he  was  ready  and  willing  to  deliver. 
The  fact  of  his  readiness  and  design  to  make  a  full  delivery,  is 
not  shaken  by  the  defendant's  objections.  Until  the  defendant 
showed  an  intention  and  readiness  to  accept  and  pay,  (which  he 
did  not,)  the  plaintiff  was  not  bound  to  go  further.    {MWc  v. 
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Christie,  1  Hill's  Rep.  106 ;  Coke,  Litt.,  210,  b. ;  2  Kent's  Com. 
60ft-7.) 

IV.  The  flonr  being  bulky  and  ponderous,  a  tender  of  the 
goods  from  the  stores  and  boats,  by  mere  notice,  and  by  orders, 
in  compliance  with  the  usual  custom,  was  sufficient.  (12  Mass. 
Bep.  300 ;  1  Shaw's  Eep.  144 ;  Out  v.  Houston^  3  John.  Cases, 
243  ;  Sands  v.  Taylor^  5  John.  Rep.  395  ;  SUngerlcmd  v.  Morse, 
8  John.  Rep.  372 ;  Pirmey  v.  Hall,  1  Hill  89 :  Pleaswnt  v. 
PendleUm,  6  Rand.  474,  486.) 

y.  The  existence  of  liens,  for  freight,  <S^c.,  was  unimportant.  * 
They  were  not  claimed  nor  enforced  by  the  parties  entitled  to 
them.  The  objections  as  to  liens,  inspection,  quality,  place,  <&c., 
are  all  unimportant,  were  not  made  at  the  time,  and  were 
obviated  by  the  general  offers  to  deliver  free  of  charge,  and 
according  to  the  contract.  These  minutise  must  obviously  be 
left  until  an  actual  delivery,  which  defendant  at  no  time  acqui- 
esced in  or  entered  into. 

YI.  The  damages  are  the  difference  between  the  contract  price 
and  the  market  price,  at  the  time  of  the  offer,  with  interest,  and 
the  actual  expense  of  finally  disposing  of  the  flour. 

A.  S.  JoTmson,  for  defendants. 

I.  Upon  a  contract  of  sale,  the  vendor,  in  order  to  put  the 
vendee  in  fault  in  not  accepting  and  paying  for  the  subject  mat- 
ter of  the  sale,  must  perform  everything  which  in  compliance 
with  his  contract  he  is  bound  to  do,  save  the  actual  delivery  and 
parting  with  the  possession,  so  that  the  vendee,  upon  payment, 
may,  Without  any  further  act  on  the  part  of  the  vendor,  take  into 
his  actual  possession  the  subject  of  the  sale,  in  such  condition  as 
by  the  contract  he  is  entitled  to  have  it,  and  thereby  obtain  a 
complete  and  perfect  title  to  it.  If  the  subject  of  the  sale  be 
indeterminate,  the  vendor  must  select  and  specify  the  objects  on 
which  he  intends  the  sale  to  operate.  (Bell's  Cont.  of  Sale,  82, 
79 ;  Smith's  Law  of  Contracts,  331.)  The  rule  does  not  embarrass 
real  business,  and  the  court  should  not  frame  a  rule  for  the  con- 
venience of  speculative  business,  or  which  will  encourage  it. 

n.  The  offers  made  by  the  plaintiff  to  the  defendant,  relating 
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to  the  July  delivery,  were  not  such  as  to  pnt  the  defendant  in 
fault,  especially  as  they  were  accompanied  by  a  demand  of  pay- 
ment. •(!.)  As  to  the  H.  B.  Williams  lot.  The  title  had  not 
passed  from  Wolfe  to  Cowing  &  Co.,  there  being  no  contract  in 
writing  and  no  delivery,  and  no  money  having  been  paid — ^nor 
fix)m  Cowing  &  Co.  to  Stanton,  for  the  same  reasons.  If  the 
property  did  pass,  Wolfe  &  Cowing  had  each  alien  for  the  price. 
The  carriers  had  likewise  a  lien,  so  far  as  the  flour  remained  in 
their  possession.  (2.)  As  to  the  "Orleans  Culvert"  lot.  So 
much  as  remained  in  the  boat  was  subject  to  a  lien  for  freight 
None  of  it  was  coopered,  and  some  not  inspected.  (3.)  As  to 
the  "  United  States  Mills."  Cowing  &  Co.  had  no  title,  nor  any 
right  to  dispose  of  it.  They  held  it  as  warehouse-men.  They 
had  not  agreed  to  take  it  at  aU.  Ko  price  for  it  was  agreed 
upon  between  them  and  the  owner. 

m.  Take  the  three  parcels  together,  no  particular  1,500  bar- 
rels were  set  apart  by  Cowing  &  Co.  for  Stanton,  not  by  Stanton 
for  Small.  As  to  part,  neither  Cowing  nor  Stanton  had  the 
property  in  the  flour.  Some  of  it  was  subject  to  liens  for  the 
price,  and  some  for  freight.   Some  was  not  inspected  nor  coopered. 

IV.  The  offers  made  by  Stanton,  were  made  as  a  full  compli- 
ance with  the  contract  on  his  part.  He  proposed  to  do  nothing 
further,  except  to  receive  the  money.  If  Small,  when  Stanton 
finally  offered  the  flour  and  demanded  payment,  had  yielded  to 
the  demand  and  paid,  he  could  not  have  taken  any  particular 
1,600  barrels  of  flour  as  his  own.  If  he  had  accepted  it,  and 
taken  some  1,500  barrels  from  the  lots.  Banks  might  have 
replevied  from  him  the  "United  States  Mills"  flour,  Wolfe 
might  have  refused  him  possession  of  his  lot,  and  the  carriers  of 
that  on  which  they  had  a  lien ;  and  he  would  have  had  no 
remedy  for  "the  expense  of  coopering  or  inspection. 

Y.  Small  was  not  bound  to  take  the  risk  of  the  loss  of  the 
flour,  not  landed  fbom  the  boats  at  the  time  of  the  tender,  as  he 
would  have  done,  had  he  accepted  Stanton's  offer  as  a  delivery, 
and  paid  the  price. 

VI.  The  non-delivery  by  Stanton  in  July,  formed  a  complete 
answer  to  any  demand  founded  upon  the  contracts  for  delivery 
in  August,  the  contracts  being  entire. 
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Vll.  At  the  time  of  the  August  tender,  the  title  to  the  flour 
offered,  remained  in  Dows  &  Gary.  There  was  no  contract  of 
Bale  in  writing,  no  part  of  the  price  paid,  and  no  actual  delivery 
or  acceptance  of  any  part  of  the  flour,  and  no  designation  of  any 
particular  1,600  barrels.  (1.)  As  to  so  much  as  was  not  landed, 
it  was  uninspected,  not  coopered,  nor  completely  delivered. 
While  on  the  boats  it  was  at  Dows  &  Gary's  risk,  and  subject  to 
a  lien  for  freight.  (2.)  The  500  barrels  in  Hobby's  store  were 
not  inspected,  formed  part  of  a  larger  lot  from  which  they  were 
not  separated,  and  were  not  so  delivered,  as  to  pass  the  title  to 
Cowing  &  Co.  or  Stanton.  (3.)  The  portion  to  be  delivered  from 
Dows  &  Gary's  store  was  uninspected,  was  not  set  apart,  and 
the  title  had  not  passed  to  Cowing  &  Co.,  and  Dows  &  Gary  had 
a  lien  for  the  price. 

Vm.  The  defendant  had  a  right,  before  accepting  or  agreeing 
to  accept,  to  have  an  opportunity  to  examine  the  flour ;  and  his 
objections  on  this  ground,  and  also  because  the  flour  was  in  the 
boat  and  in  the  loft,  were  well  foimded,  and  were  not  obviated. 
{Avery  v.  StewaH^  2  Conn.  R.  69  ;  Ba/mes  v.  Ordham^  4  Gowen 
452 ;  Lorimer  v.  Smithy  1  B.  &  C.  1 ;  IsTienoood  v.  Whitmorey 
11  M.  &  W.  347.) 

The  same  matters  urged  against  the  July  tender,  are  also 
applicable  to  the  August  tender. 

By  the  Goukt.  Vanderpoel,  J. — ^The  actions  are  brought  on 
two  executory  contracts,  the  one  dated  on  the  11th,  and  the 
other  on  the  17th  June,  1847,  each  for  the  purchase  by  the 
defendant  of  fifteen  hundred  barrels  of  flour,  at  the  rate  of 
$8  37i  per  barrel,  deliverable  at  the  option  of  tJie  seller^  at  any 
time,  (half  each  month,)  during  the  months  of  July  and  August. 
The  actions  are  brought  for  the  non-acceptance  of  the  flour, 
when  offered  to  the  defendant. 

By  these  memorandums  of  the  defendant,  a  good  executory 
contract  was  made  by  him  to  purchase  flour  at  a  specified  price, 
payable  on  delivery,  and  we  regard  it  as  immaterial  whether 
the  plaintiff  had  an  article  of  the  kind  on  hand  at  the  time  of 
the  contract,  or  was  to  procure  it  afterwards.  Many  moralists 
doubt  the  policy  of  permitting  a  party  to  contract  for  the  sale 
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of  goods  which  he  does  not  own  at  the  time  of  making  the  con- 
tract, because  it  partakes  of  the  nature  of  a  gambling  transac- 
tion ;  but  it  is  now  well  established,  that  a  contract  for  the  sale 
of  goods  to  be  delivered  at  a  Aiture  day,  is  not  invalidated  by 
the  circumstance,  that  at  the  time  of  the  contract,  the  vendor 
neither  has  the  goods  in  his  possession,  nor  has  entered  into  any 
contract  to  buy  them,  nor  has  any  reasonable  expectation  of 
becoming  possessed  of  them  by  the  time  appointed  for  delivering 
them,  otherwise  than  by  purchasing  them  after  making  the 
contract.  {Hebblewhite  v.  McMorine^  5  Mees.  &  Wels.  462.) 
Alderson,  Baron,  there  says,  that  if  it  were  necessary  that  the 
vendor  should  own  the  property  at  the  time  of  the  contract,  it 
would  put  an  end  to  half  the  contracts  made  in  the  course  of 
trade.  In  that  case,  the  nisi  prius  decision  of  Ch.  J.  Abbott,  in 
Bryan  v.  Lewis^  (1  Ryan  &  Moody  382,)  was  OTerruled.  And 
see  Mortimer  v.  McCallom^  6  M.  &  W.  68.  The  lepslature  has 
seen  fit  to  interfere  and  regulate  stock  jobbing,  by  providing 
that  all  contracts  for  the  sale  of  shares  of  stock  shall  be  void, 
unless  the  party  contracting  to  sell  or  transfer  the  same,  at  the 
time  of  making  such  contract,  shall  be  in  the  actual  possession 
of  the  certificate  or  other  evidence  of  such  shares,  or  be  otherwise 
entitled,  in  his  own  right,  or  be  duly  authorized  by  some  person 
so  entitled,  to  sell  or  transfer  the  certificate  or  other  evidence  of 
shares  so  contracted  for.  (1 R.  S.  710,  §  6.)  This  act  is  peculiar, 
and  applies  only  to  stock  jobbing  operations.  The  lawmaking 
power  has  not  yet  seen  fit,  by  similar  provisions,  to  regulate  or 
embarrass  ordinary  commercial  contracts.  In  the  absence  of  any 
legislative  prohibition,  I  concur  with  Maule,  Baron,  in  HMU' 
white  V.  McMorme^  that  the  doctrine  laid  down  in  Brycm  v. 
Zewis  is  against  all  law,  and  against  all  commercial  convenience. 
The  contracts  were,  therefore,  valid  executory  contracts,  which 
the  defendant  was  bound  to  fulfil,  if  the  plaintiff  performed  all 
that  devolved  upon  him  by  way  of  condition  precedent.  As 
the  case  stands,  was  the  defendant  excused  from  accepting  the 
flour? 

It  is  alleged  that  no  sufficient  delivery  or  tender  was  made  of 
that  flour.  First.  As  to  the  fifteen  hundred  barrels  to  be  deli- 
vered in  July.    It  must  be  borne  in  mind,  that  the  action  is  not 
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for  goods  sold  and  delivered,  nor  for  goods  bargained  and  sold, 
where  the  fidl  price  is  sought  to  be  recovered ;  but  on  the  special 
contract,  for  not  taking  and  paying  for  the  flour.  From  the  evi- 
dence of  Cowing,  it  appears  that  while  the  plaintiff  evinced  an 
entire  willingness  to  deliver,  the  defendant  showed  a  decided 
nnwillingnesB  to  receive.  His  studions  attempt  not  to  commit 
himself,  his  want  of  frankness  in  not  specifying  objections  to 
his  receiving  the  flonr,  all  showed  a  design,  if  possible,  to  get  rid 
of  his  contracts.  After  the  plaintiff  tendered  the  flour  on  piers' 
No.  4,  5,  and  6,  the  defendant  barely  remarked,  that  ^'  he  did 
not  think  it  such  flour  as  the  contract  called  for,"  or  something 
to  that  effect.  Ifo  objection  was  made  by  him  as  to  the  charac- 
ter of  the  tender  or  offer  to  deliver.  He  saw  fit  to  repose  upon 
a  single  objection ;  that  is,  the  quality  or  kind  of  the  article.  If 
not  satisfied  with  the  place  at  which,  or  the  manner  in  which, 
the  delivery  was  made,  or  offered  to  be  made,  he  ought  to  have 
stated  his  objection  to  these  particulars.  He  omitted  to  do  so, 
but  took  another  objection,  which  turns  out  not  to  have  been 
well  taken.  This  objection,  however,  to  the  quality  or  kind  was 
applied  only  to  the  flour  at  pier  No.  6,  on  board  of  the  barge 
"  Iowa."  As  to  the  first  two  lots,  he  did  not  object  that  the 
description  of  the  flour  was  not  according  to  the  contract^  but 
remarked,  "  Oh,  where  is  the  rest  of  it  ?"  All  this  time  he  was 
perfectly  silent  as  to  the  insufficiency  of  the  delivery. 

Considering  the  ponderous  character  of  the  article,  we  think  here 
was  a  sufficient  delivery  or  offer  to  deliver.  At  all  events,  enough 
to  impose  upon  the  defendant  the  obligation  of  saying  where  he 
wanted  to  have  it  delivered.  But  the  character  of  the  tender  or 
delivery  did  not  then  seem  to  trouble  him.  He  merely  felt,  or 
affected  to  feel,  some  concern  about  the  quality  or  kind  of  the 
flour ;  but  even  his  objections  in  this  respect,  he  would  not  con- 
descend to  particularize.  It  was  not  incumbent  on  the  plaintiff, 
especially  when  the  defendant  was  so  taciturn  and  mysterious, 
to  roll  out  every  barrel  on  the  dock,  or  cart  it  to  the  defendant's 
store  or  place  of  business.  His  whole  conduct  showed  an  unwil- 
lingness to  receive  and  pay  the  contract  price,  and  neither  is  the 
law,  nor  the  custom  of  dealers  in  the  article,  so  unreasonable  as  to 
require  that  the  plaintiff  should  have  gone  through  the  expensive 
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ceremony,  unasked  hj  the  defendant,  of  rolling  out  the  flonr  on 
the  dock,  or  carrying  it  to  his  store.    Where  goods  are  ponderous 
or  bulky,  or  cannot  conyeniently  be  delivered  manually,  the  law 
does  not  require  an  actual  delivery  thereof,  but  only  that  they 
should  be  put  under  the  absolute  power  of  the  vendor,  or  that 
his  authority  as  owner  should  be  formally  acknowledged ;  or 
that  some  act  should  be  done,  typical  of  a  suirender  of  them  on 
the  one  side,  and  of  an  acceptance  of  them  on  the  other.    (Stoiy 
on  Sales,  §  301.)   Thus,  the  delivery  of  the  key  of  the  warehouse 
containing  the  goods  sold,  or  the  bill  of  lading  of  goods  at  sea; 
or  of  the  receipt,  ticket,  sale  note,  dock  warrant  certificate, 
bill  of  parcels,  or  other  usual  type  and  evidence  of  title  to  goods, 
will,  in  most  cases,  be  a  sufficient  constructive  delivery  of  them 
to  pass  the  title.    (Chaplm  v.  Rogers^  1  East  3  B.  192 ;  Wilkes 
V.  Ferris^  6  John.  336 ;  Story  on  Sales,  §  311.)    The  law  only 
requires  such  a  delivery  as  is  consistent  with  the  nature  and 
situation  of  the  thing  sold.    When  the  articles  are  ponderous 
and  bulky,  a  different  rule  prevails  from  what  would  be  appli- 
cable to  articles  easily  capable  of  manual  transfer.    In  Jewett  v. 
Wa7Ten,  12  Mass.  300,  the  vendor,  on  the  sale  of  certain  logs 
lying  within  a  basin,  took  the  vendee  in  sight  of  them,  and 
diowed  them  to  him ;  it  was  held  to  be  a  sufficient  delivery,  on  the 
ground  that  no  other  delivery  was  practicable  imder  the  circum- 
stances, and  that  this  act  was  intended  as  a  delivery  of  the  logs. 
We  have  thus  hr  considered  the  case  independently  of  any 
usage  proved,  or  attempted  to  be  proved,  in  reference  to  this 
article.  We  think,  considering  the  ponderous  nature  of  the  article, 
that  the  defendant  only  urged  the  inferiority  of  the  floor  to  the 
contract  standard,  and  that  he  showed  anything  but  a  willing- 
ness to  receive  it ;  the  tender  of  the  fifteen  hundred  barrels  de- 
liverable in  July  was  sufficient  for  the  purposes  of  this  action. 
The  plaintiff,  in  law,  and  according  to  good  morals,  did  enough 
to  place  the  defendant  in  the  wrong.    The  plaintiff  showed  a 
desire  to  fulfil,  the  defendant  the  opposite  sentiment.     The 
frankness  and  apparent  anxiety  of  the  plaintiff  to  deliver  to  the 
defendant  the  property  according  to  the  contract,  were  met  by  a 
most  significant  spirit  of  nonrixmmiUalism,  a  spirit  showing  a 
design  not  to  fulfil  his  contract,  but  by  skilful  manoBuvre  to 
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escape,  if  possible,  its  unpalatable  consequences.  The  law  is 
not  so  unreasonable  as  to  require  from  the  vendor  more  than  the 
plaintiff  here  did  or  offered  to  do,  nor  is  it  so  blind  as  not  to  see 
that  more  pains  and  ceremony  on  his  part  would  not  have 
changed  the  manifest  predetermination  of  the  defendant,  not  to 
accept  of  the  flour.  The  delivery  was  in  our  view  sufficient, 
without  reference  to  the  question  of  usage. 

But  the  usage  testified  to,  surely  fortifies  the  plaintiff's  case. 
In  Pleasants  v.  PeTidleton^  4  Hand.  474,  it  was  held  that  an 
established  usage  constitutes  the  common  understanding  of 
parties,  and  ought  to  be  resorted  to  as  the  interpretation  of  the 
contract ;  and  that  an  usage  that  flour  in  a  store  is  sold  by  order, 
and  passes  by  the  transfer  of  the  order  &om  hand  to  hand,  without 
actual  delivery  of  the  flour,  is  a  reasonable  usage,  and  ought  to 
be  enforced  as  part  of  the  contract.  There,  too,  the  court  received 
and  sanctioned  evidence  as  to  cooperage,  as  to  where  and  at  whose 
expense  it  was  done.  Cabell,  Justice,  says  that  the  usage  of 
trade  there  proved,  for  flour  in  store  to  be  sold  by  mere  draft 
or  order  on  the  warehouse-man,  and  to  pass  through  many  hands 
before  it  is  called  for,  is  entitled  to  great  consideration ;  that  the 
usages  of  trade  are  presumed  to  enter  into  the  contempla- 
tion of  the  parties  to  a  contract,  and  that  they  are  supposed  to 
contract  on  their  basis.  See  also  as  to  usage,  Bov/me  and  others 
V.  Gailiffe^  7  Man.  &  Grang.  851.  According  to  the  usage  as  tes- 
tified to  by  Cowing,  Dows  &  TVolfe,  the  plaintiff  placed  himself 
in  a  right  position.  According  to  this  testimony,  particularly 
that  of  Cowing,  it  is  the  usage  in  the  sale  and  transfer  of 
flour  in  large  quantities,  tor  the  seller  to  deliver  to  the  buyer 
his  orders,  or  the  orders  of  some  other  person,  on  the  barge  or 
store  where  it  may  be.  The  buyer  receives  these  orders,  and 
then  usually  goes  and  looks  at  the  flour.  K  it  agree  with  the 
purchase,  he  takes  it,  and  if  not,  he  reports  to  the  seller.  If  the 
flour  is  in  barges,  the  practice  is  to  cooper  it  at  the  time  it  is 
delivered  to  the  cart.  The  usage  proved,  as  to  coopering,  inspect- 
ing, and  separating  a  smaller  from  a  larger  lot,  favors  and  fortifies 
the  plaintiff's  case. 

As  to  the  fifteen  hundred  barrels,  deliverable  in  August,  the 
plaintiff's  case  is,  if  possible,  stronger  than  the  one  proved  in 
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reepect  to  the  Jvlj  delivery.  As  to  the  Angnst  deliyeiy,  the 
defendant  eaid  he  did  not  think  the  plaintiff  had  complied  in 
delivering,  according  to  contract ;  that  he  did  not  think  he  was 
bound  to  take  flour  in  the  hold  of  a  vesBel,  or  in  the  fourth  story 
of  a  building.  Plaintiff  said  he  would  turn  the  flour  out  on  the 
walk,  or  cart  it  to  his  door,  or  to  any  other  part  of  the  city  he 
would  name,  provided  he  vxAjAd  say  he  would  take  U.  Defend- 
ant remarked,  plaintiff  ^^  could  do  as  he  pleased."  He  did  not 
tell  him  where  to  cart  it  to,  nor  whether  he  would  take  it.  It 
seems  to  have  been  impossible  to  satisfy  the  defendant.  We 
think  the  plaintiff  is  entitled  to  recover  in  each  suit  the  difference 
between  the  contract  price  and  the  market  price  at  the  time  of. 
the  offer,  with  interest. 

Judgment  for  the  plaintiff. 


Tucker  and  others  t^.  The  Rectok,  CHuscHWASDEirs,  and 
Yebtbyhen  of  St.  Clement's  Chubch,  and  E.  N.  Mead. 

The  power  "  to  purehaae  and  bold  reftl  estate,  and  to  demiee,  lease,  and  improTe  the 
same  for  the  use  of  such  church,  congregation,  or  society,  or  oihtr  pi»vs  vjet," 
conferred  by  the  fourth  section  of  the  general  act,  "  To  provide  for  the  incorporation 
of  religioiifl  societies/'  must  be  restricted  as  to  the  pious  uses  for  which  lands  may 
be  held,  to  such  uses  as  are  comprehended  within  the  general  objects  for  which  the 
society  is  incorporated. 

The  support  of  a  rect<S^  or  minister  of  a  church,  is  such  a  pious  use,  and  a  deed  to  an 
incorporated  church,  in  trust  to  apply  the  rents  and  profitsto  the  maintenance  snd 
support  of  the  rector  of  the  church  for  the  time  being,  is  valid. 

The  provisions  in  the  revised  statutes,  relative  to  trusts  and  perpetuities,  do  not  afiect 
the  powers  of  religious  corporations  under  the  general  act ;  or  apply  to  conveyances 
made  to  such  corporations  which  are  within  the  authority  conferred  upon  them  by 
that  act. 
(Before  Dues,  Masoit,  and  Caxfbell,  J.  J.) 
Sept.  24;  Oct.  20,  1849. 

The  bill  in  this  canse  was  filed  by  the  complainants  as  heirs 
at  law  of  Ann  Hamilton,  who  died  intestate,  praying  a  disco- 
very by  the  defendants,  in  relation  to  an  alleged  gift  claimed  to 
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have  been  made  by  her  to  the  defendants,  The  Eector,  &c.  of  St 
Clement's  Church,  of  a  lot  of  ground,  formerly  belonging  to  her, 
and  known  as  No.  824,  on  Broadway,  in  the  city  of  New  York, 
and  in  relation  to  certain  deeds  and  instruments  in  writing, 
purporting  to  convey  the  lot  to  the  church,  in  fulfilment  of 
8uch  gift ;  and  seeking  to  have  those  gifts  and  the  deeds  and 
instruments  declared  void  as  against  the  complainants,  upon  the 
ground  that  they  were  obtained  by  undue  influence,  and  that 
the  intent  and  object,  or  effect  thereof,  is,  to  create  a  trust  not 
authorized  by  the  laws  of  this  state,  and  for  a  longer  period  than 
is  authorized  by  such  laws ;  and  the  bill  alleged,  that  such  deeds 
and  instruments,  and  the  estate  supposed  to  be  thereby  created, 
are  under  the  statutes  and  laws  of  the  state  of  New  York  illegal 
and  void.  And  it  also  sought  to  obtain  a  release  of  the  lot  of 
ground  to  the  complainants  from  the  defendants,  unincumbered 
by  any  acts  of  theirs,  or  that  the  defendants  should  account  to 
the  plaintiffs  for  the  value  of  the  lot  and  the  rents  and  income 
thereofl  Mr.  Mead  was  made  defendant  as  the  rector  of  the 
churcL 

The  answers  of  the  defendants  having  fully  denied  the  alle- 
gations in  the  bill,  charging  undue  influence  ;  it  was  agreed  by 
the  parties,  that  the  argument  of  the  cause  should  proceed  upon, 
and  be  confined  to,  the  validity  and  construction  of  the  deeds  or 
instruments  in  writing,  in  relation  to  the  lot  of  gromid,  which 
are  mentioned  in  the  pleadings,  and  the  effect  thereof,  without 
reference  to  any  question  of  undue  influence,  in  obtaining  the 
same,  and  upon  the  other  facts  herein  stated. 

It  was  admitted  by  the  parties,  that  the  deed  made  by  Ann 
Hamilton  to  Francis  Many,  and  the  lease  made  by  Francis 
Many  to  Ann  Hamilton,  and  the  deed  made  by  Francis  Many 
to  lie  Rector,  &c.,  of  St.  Clement's  Church,  all  bearing  date 
December  6,  1843,  and  recorded  together,  (at  the  same  time 
with  the  deed  from  John  N.  Taylor  and  his  wife  to  Ann  Hamil- 
ton,) were  all  executed  and  delivered  at  the  same  time,  and  for 
the  sole  purpose  of  conveying  the  lot  of  ground  from  Ann  Hamil- 
ton, (then  being  the  owner  thereof,)  to  The  Eector,  &c.,  of  St. 
Clement's  Church,  as  a  gift,  upon  the  terms  and  for  the  pur- 
poses expressed  in  the  deeds  or  instruments ;  and  that  no  part 
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of  the  money  consideration  mentioned  therein  was  paid,  or 
agreed  to  be  paid,  for  either  of  the  deeds  or  instruments,  or  for 
such  gift,  and  that  Ann  Hamilton  always  continued  in  the 
actual  possession  of  the  lot  of  groimd  under  the  above  mentioned 
lease  until  her  death,  without  paying  any  rent  therefor  to  Fran- 
cis Many ;  and  that  the  plaintiffs  were  her  heirs  at  law ;  that 
she  died  intestate ;  and  that  St.  Clement's  Church  had  no  other 
right  or  title  to  the  lot  except  that  derived  from  such  deeds  and 
instruments. 

It  appeared  that  St.  Clement's  Church  was  incorporated 
under  the  act  for  the  incorporation  of  religious  societies,  on  the 
26th  day  of  July,  and  the  certificate  of  incorporation  was 
recorded  July  28th,  1830. 

The  deeds,  &c.,  given  in  evidence  were  as  follows  : — 

A  deed  in  fee  from  Ann  Hamilton  to  L.  P.  Bayard  and  J.  N. 
Taylor,  as  joint  tenants,  dated  April  22, 1840 ;  and  a  lease  from 
them  to  Ann  Hamilton  for  life,  of  the  same  dat«,  reserving  a 
nominal  rent. 

A  release  and  quit-claim  in  fee  by  John  N.  Taylor,  survivor 
of  Lewis  P.  Bayard,  deceased,  and  Ann,  his  wife,  to  Ann 
Hamilton,  dated  November  13, 1843,  reciting  the  conveyance 
of  the  above  mentioned  lot,  made  by  Ann  Hamilton  to  Taylor 
and  Bayard,  and  that  the  same  was  intended  to  be  for  the  use 
of  a  society  then  expected  to  be  incorporated ;  that  the  society 
had  not  been  formed,  and  the  undertaking  had  been  abandoned, 
and  that  Bayard  had  died  since  the  making  of  the  conveyance 
to  them ;  and  it  then  releases  the  lot  to  Ann  Hamilton  at  her 
request 

A  deed  of  bargain  and  sale,  executed  by  Ann  Hamilton  to 
Francis  Many,  dated  December  6,  1843,  acknowledged  and 
recorded  the  same  day. 

A  lease  by  Francis  Many  to  Ann  Hamilton,  during  her 
natural  life,  dated  December  6, 1843,  acknowledged  and  recorded 
at  the  same  time  with  the  last  mentioned  deed  to  him. 

A  deed  of  conveyance  by  Francis  Many  to  The  Rector, 
Church  "Wardens,  and  Vestrymen  of  St.  Clement's  Church,  dated 
December  6, 1843,  and  acknowledged  and  recorded  in  the  same 


NEW  YOKE— OCTOBEE,  1849.  245 

Tucker  ▼.  St.  Clement's  Church. 


book  and  at  the  same  time  with  the  last  mentioned  deed  and 
lease,  the  habendum  clause  of  which  conveyance  is  as  follows : 
"  To  have  and  to  hold  all  and  singular  the  above  mentioned  and 
described  premises,  together  with  the  appurtenances,  unto  the 
said  parties  of  the  second  part,  and  their  successors  and  assigns 
for  ever,  upon  condition,  that  the  rents,  issues,  and  profits  of  the 
premises  hereby  glinted  and  conveyed,  and  in  case  the  same 
shall  be  sold,  the  interest,  income,  or  dividends  of  the  money 
for  which  the  same  shall  be  sold,  shall  be  applied,  by  the  said 
parties  of  the  second  part,  to  the  maintenance  and  support  of 
the  rector  or  minister,  for  the  time  being,  of  the  said  church,  and 
for  no  other  purpose  whatsoever." 

An  agreement  between  The  Eector,  &c.  of  St.  Clement's 
Church  and  Ann  Hamilton,  dated  December  15,  1843,  not 
acknowledged,  proved  or  recorded,  reciting  that  Ann  Hamilton 
was  seized  of  and  entitled  during  the  term  of  her  natural  life  to 
the  lot  of  ground  in  question,  and  that  St.  Clement's  Church  were 
seized  of  the  reversion  expectant  upon  the  termination  of  her 
estate  for  life  in  the  premises,  and  that  she  might  thereafter 
desire  to  have  the  premises  sold,  and  receive  during  her  natural 
life  the  interest,  income,  or  dividends  of  the  money  for  which 
the  same  might  be  sold,  instead  of  the  rents,  issues,  and  profits 
of  the  premises;  and  St.  Clement's  Church  thereby  agreed 
with  her,  that  they  would  unite  with  her,  at  her  request,  in 
making  a  good  and  valid  conveyance,  in  fee  simple,  of  tlie  pre- 
mises, to  any  person  or  persons  who  may  desire  to  purchase  the 
same,  provided  the  premises  should  be  sold  for  a  full  and  fair 
price,  and  the  whole  of  such  price  should  be  securely  invested 
on  mortgage  of  improved  real  estate  in  the  city  of  New  York, 
in  such  manner  that  The  Eector,  &c.  of  St.  Clement's  Church 
should,  at  her  death,  become  entitled  to  the  principal  of  the 
money  so  to  be  invested. 

The  cause  was  transferred  from  the  supreme  court  to  this  court 
under  the  act  of  1849. 

W.  Zowerre,  for  the  plaintiffe,  made  and  argued  the  following 
points: 
L  Ann  Hamilton  was  the  owner  in  fee  of  the  lot  of  land  in 
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question  prior  to  the  making  of  the  deed  to  Francis  Many,  and 
the  plaintiffi,  as  her  heirs  at  law,  upon  her  subsequent  decease, 
intestate,  became  entitled  to  and  owners  of  the  lot,  unless  the 
gift  supposed  to  have  been  made  by  her  to  St.  Clement's  Church, 
and  the  instruments  executed  for  effecting  such  ^ft,  were  valid 
and  effectual  to  pass  the  title.  The  church  claims  no  title  except 
under  those  instruments. 

n.  Under  the  act  to  provide  for  the  incorporation  of  religious 
societies,  St.  Clement's  Church  is  incorporated  and  empowered 
to  hold  real  and  personal  property  to  a  limited  amount  of 
income ;  but  this  simply  constitutes  the  church  a  person,  (or 
body  corporate,)  with  capacity  to  hold  real  estate.  Within  the 
prescribed  limits,  the  church  is  placed  on  the  same  footing  with 
individuals,  and  all  conveyances  to  the  church  must  be  governed 
by  the  same  laws,  and  are  subject  to  the  same  restrictions  as 
conveyances  to  natural  persons.  (2  R.  L.  of  1813,  ch.  60,  p.  213  ; 
not  revised  in  1830.) 

m.  Where  several  instruments  relating  to  the  same  subject 
matter  are  made  at  the  same  time,  they  must  be  taken  and 
considered  as  one  instrument,  and  construed  together.  {Jackgon 
V.  McKinney^  3  Wend.  236 ;  Hayes  v.  KershoM^  1  Sand.  Ch. 
R.  263.) 

IV.  Every  instrument  must  be  construed  according  to  the 
intent  of  the  parties ;  and  in  the  construction  of  an  instrument 
creating  or  conveying  any  estate,  it  is  the  duty  of  the  court  to 
carry  into  effect  the  intent  of  the  parties,  so  far  as  such  intent 
can  be  collected  firom  the  whole  instrument,  and  is  not  incoi^ 
sistent  with  the  rules  of  law.    (1  E.  S.  748,  title  5,  §  2.) 

V.  A  trust  is  where  the  legal  title  to  property  is  vested  in  one 
person,  and  the  right  to  receive  the  rents  and  profits  belongs  to 
another.  And  no  particular  set  of  words  or  form  of  expression 
is  necessary  for  creating  a  trust.  (4  Kent's  Com.  2d  ed.  804-5 ; 
FUlier  V.  Fields^  10  J.  E.  495 ;  Sanders  on  Uses,  215-16 ; 
Sleeve  v.  Steeve,  5  J.  Ch.  E.  1.) 

VI.  By  the  revised  statutes  of  1830,  uses  and  trusts,  except 
as  therein  authorized  and  modified,  are  abolished.  (1  E.  S.  727, 
§  45  &  55.)  And  every  future  estate  in  lands  is  declared  yoid 
in  its  creation,  which  shall,  by  any  limitation  or  condition  what- 
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ever,  snapend  the  absolute  power  of  aUenation  for  a  longer 
period  t^an  dnring  the  continuance  of  two  lives  in  being  at  the 
creation  of  the  trust    (1  K  S.  723,  §  14  &  15.) 

It  is  also  enacted,  that  the  absolute  ownership  of  personal 
property  shall  not  be  suspended  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the  continuance  of 
two  lives  in  being  at  the  date  of  the  instrument  containing  the 
limitation  or  condition,  or  in  case  of  a  will,  two  lives  in  being 
at  the  death  of  the  testator.  (1  R.  S.  773,  title  4,  §  1.)  All 
deeds  and  instruments,  made  in  contravention  of  these  statutory 
provisions,  are  void.  {Coster  v.  LoriUard^  14  Wendell  265 ; 
Haviley  v.  James^  16  Wendell  61 ;  Hon^s  Exfrs  v.  V(m  Schmck^ 
20  Wendell  564 ;  Kane  v.  OoU,  24  WendeU  641.) 

VLL.  The  interest  of  Ann  Hamilton,  Francis  Many,  and  St. 
Clement's  Church,  was,  by  the  instruments  in  evidence,  dated 
6th  December,  1843,  (which  must  be  construed  together,)  con- 
veyed, uid  the  effect  of  those  instruments,  (if  valid,)  is  to  convey 
the  lot  of  land  in  question  to  the  church  in  fee ;  in  trust  to  hold 
the  same,  or  the  proceeds  thereof,  for  ever,  and  to  apply  the 
rents  or  income  to  the  maintenance  and  support  of  the  rector  or 
minifiter,  for  the  time  being,  of  the  church.  This  is  an  attempt 
to  create  an  estate  and  trust  not  allowed  by  law,  and  the  instru- 
ments in  question  are  consequently  void. 

Ym.  This  is  not  the  case  of  an  absolute  conveyance  of  lands 
to  St.  Clement's  Church,  subject  to  a  condition  subsequent^ 
which  being  illegal,  may  be  declared  void,  leaving  the  property 
in  the  absolute  ownership  and  possession  of  the  church,  dis- 
chaiged  of  the  condition.  Hie  intent  of  the  donor,  (which  must 
govern,)  was  not  to  give  the  property  for  the  benefit,  in  any 
event,  of  St.  Clement's  Church,  but  to  vest  the  legal  title  only 
in  the  church,  for  the  use  of  the  rector  or  minister,  for  the  time 
being.  Hiis  is  a  trust  which  is  sufficiently  expressed,  and  being 
contrary  to  law,  the  instrument  by  which  it  is  attempted  to  be 
created  is  void. 

IX.  The  plaintiffi,  as  heirs  of  Ann  Hamilton,  have  inherited 
and  are  entitled  to  the  premises  in  question,  and  to  have  the 
allq^ed  gift  to  St  Clement's  Church  declared  void,  and  the 
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premises  released  to  them,  so  as  to  remove  the  cloud  which  now 
rests  upon  their  title.  • 

Mvrray  Hoffmcm^  for  the  defendants. 

I.  The  trust  created  bj  the  various  instmments  would  have 
been  before  the  revised  statutes  a  perfectly  valid  tmst,  with  a 
tmstee  competent  to  take,  and  a  cestmrqui  tni^  clearlj  desig- 
nated. 

1.  A  corporate  body  may  be  a  trustee.  {Attorney  Gen.  v. 
'Wh/orewood^  1  Vesey  Sen.  636 ;  Green  v.  Ii%dherfwrth^  Ibid. 
462 ;  Dwimaer  v.  Corporation  of  ChippenJiomy  14  Vesey  251 ; 
In  the  matter  of  Howe^  1  Paige  214.) 

2.  The  eestui-qui  trust  was  designated,  viz.  the  minister,  for 
the  time  being,  of  St  Clement's  Church. 

3.  Such  a  conveyance  for  such  a  trust  would  have  been  valid 
prior  to  1830.  (Moni/raple  v.  Martm^  Croke  Eliz.  288 ;  the 
Mortmain  Acts,  Shelford  on  Mortmain ;  Statute  of  Edward  6, 
concerning  Charities,  cited  1  Hoffinan  Ch.  Kep.  249,  and  cases 
Jbid.  254 ;  Lyon  amd  Wife  v.  Heme^  Ed.  6,  cited  Ibid,  page 
255 ;  Vidal  v.  GirarcTs  Ex.  2  Howard  U.  S.  Rep.  196.) 

n.  The  statute  of  trusts  of  the  revised  statutes  of  1830,  made 
no  change  in  this  law.  It  does  not  apply  to  trusts  for  a  reb'gious 
or  charitable  nature.  [Th^  State  v.  Gerard^  2  North  Car.  Eq. 
210 ;  TJie  State  v.  McGowan^  Ibid.  9 ;  Griffin  v.  Graham^  1 
Hawks,  96 ;  ShotvjeU  v.  Moit^  2  Sand.  Ch.  Rep.  54.) 

DuER,  J. — ^We  shall  not  decide,  in  this  case,  the  important 
questions  that  were  so  learnedly  discussed  upon  the  hearing, 
namely,  whether  the  English  doctrine  relative  to  pious  and 
charitable  uses  was  in  force  in  this  state,  as  a  part  of  its  common 
law,  prior  to  the  adoption  of  the  revised  statutes ;  and  if  so, 
whether  the  doctrine  has  not  been  wholly  abrogated  by  the  new 
statutory  provisions  in  relation  to  trusts  and  perpetuities.  In 
giving  our  judgment  in  another  cause,  which  has  been  heard  by 
us  during  the  present  term,  it  will  probably  be  necessary  to  state 
our  deliberate  views  in  relation  to  these  grave  and  difEicult 
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qnestions :  but  the  grounda  upon  which  we  shall  rest  our  deci- 
sion, in  the  present  case,  render  it  unnecessary  now  to  consider 
them. 

When  the  powers  of  a  corporation  are  not  defined  and  re- 
stricted by  its  charter,  or  by  any  general  law,  its  capacity  to 
take,  hold,  and  dispose  of  real  estate  is  precisely  the  same  as  that 
of  a  natural  person,  and  that  such  a  corporation  may  hold  lands, 
as  a  trustee,  can  no  longer  be  considered  a  doubtful  question. 
But  when  the  purposes  for  which  a  corporation  may  take  and 
hold  real  estate  are  expressed  and  enumerated  in  its  charter,  the 
maxim,  ^^easpressio  tmdtis  est  exdudo  aUerivs^  is  invariably  ap- 
plied, and  the  enumeration  is  construed  as  a  prohibition  of  all  that 
it  does  not  embrace.  Such  a  corporation  can  hold  lands  for  the 
purposes  specified,  and  none  other,  and  hence  every  question 
that  can  arise  as  to  its  legal  capacity  must  be  determined  solely 
by  a  reference  to  the  words  of  its  charter.  This  principle  of 
construction  was  adopted  by  our  supreme  court,  in  the  early 
case  of  Jackson  v.  Ha/rtweU^  18  John.  422,  has  since  been  fol- 
lowed in  cases  too  numerous  to  be  quoted,  and  is  now  placed 
beyond  the  reach  of  judicial  discretion  by  an  express  provision 
in  the  revised  statutes.  (1  K.  S.  602,  §  1  and  4.) 

The  rector,  wardens,  and  vestry  of  St.  Clement's  Church  are 
a  religious  society,  incorporated  under  the  general  act  providing 
for  the  incorporation  of  religious  societies,  (Laws  of  1813,  ch.  60 ; 
8  E.  S.,  Ist  ed.  page  292 ;)  and  the  provisions  of  that  act,  so  far 
as  they  are  applicable  to  societies  of  the  same  denomination, 
that  is,  Protestant  Episcopal  Churches,  constitute  its  charter. 
The  provisions  in  the  fourth  section  of  the  act  are  general,  and 
apply  to  every  religious  society,  incorporated  under  the  law, 
and  they  confer  upon  each  the  power ''  to  purchase  and  hold 
real  estate,  and  to  demise,  lease,  and  improve  the  same  for  the 
use  of  such  church,  congregation,  or  society,  or  other  pious  usesP 
We  do  not  doubt  that  the  words  "  for  the  use  of  such  church  or 
other  pious  uses,"  are  to  be  read  in  connexion  with  each  of  the 
preceding  members  of  the  sentence,  and  it  is  equally  clear  that 
they  must  be  understood  in'  the  same  sense  as  applied  to  each. 
Consequently,  every  religious  society  may  take  lands  by  pur- 
chase to  the  same  uses,  for  which,  when  no  special  use  is  ex- 
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pressed  in  the  conyeyance,  it  maj  demise  or  lease  them,  bnt  it 
also  follows  that  it  is  to  such  uses  that  its  capacity  to  hold  lands 
in  trust  must  be  restricted.  The  general  words,  "  pious  uses," 
are  not  to  be  understood  in  their  broadest  sense,  so  as  to  author- 
ize a  religious  society  to  hold  lands  to  any  use,  however  foreign 
to  the  purposes  of  its  incorporation,  that  religion  and  charity 
may  sanction.  When  lands  arc  conveyed  to  such  a  corporation, 
without  restriction,  it  may  dedicate  them,  by  virtue  of  its  power 
of  demising  and  leasing,  to  any  specific  use  comprehended  in 
the  general  objects  of  its  incorporation ;  but  should  its  trustees 
apply  the  rents  and  profits,  by  the  terms  of  tlie  lease,  to  any  use 
or  purpose  foreign  to  the  objects  of  the  society,  and  from  which 
its  members,  as  such,  would  derive  no  benefit,  they  would  abuse 
their  power  and  violate  their  trust,  and  a  court  of  equity  would 
undoubtedly  grant  relief  by  avoiding  their  act.  Hence  the 
power  of  the  corporation  to  hold  lands  by  purchase,  as  a  trustee, 
must  be  subject  to  the  same  limitation.  The  use,  specified  in 
the  conveyance,  must  be  one  of  the  purposes  for  which  the 
society  was  incorporated,  and  to  which  its  trustees,  in  the  exer- 
cise of  their  discretion,  might  lawfully  apply  the  property,  if 
generally  conveyed.  It  is  a  fiirther  proof  that  the  words' "  pious 
uses"  were  meant  by  the  legislature  to  be  understood  in  the 
restricted  sense,  that  all  the  lands  conveyed  to  a  religious  corpo- 
ration, whether  for  the  use  generally  of  the  society,  or  for  some 
other  pious  use,  are  considered  as  a  part  of  its  whole  estate,  of 
which  the  income  cannot  exceed  a  limited  amoimt ;  but,  had  the 
legislature  intended  that  such  a  corporation  might  hold  lands  in 
trust  for  purposes  entirely  foreign  to  the  objects  of  the  society, 
as  the  land  so  held  could  not  justly  be  considered  as  a  part  of  its 
estate,  it  is  reasonable  to  believe  that  the  rents  and  profits  would 
have  been  excepted  from  the  limitation  of  its  income. 

Understanding,  however,  the  words  of  the  statute  in  the 
limited  sense  that  we  adopt,  they  still  leave  no  room  for  ques- 
tioning the  validity  of  the  conveyance,  which  has  given  rise  to 
the  present  controversy,  whether  that  conveyance  be  considered 
as  the  act  of  the  original  owner,  Mrs.  Hamilton,  or  of  her  imme- 
diate grantee,  Francis  Many.  The  use  or  trust  expressed  in  the 
deed  is  the  application  of  the  rents  and  profits  of  the  land  con- 
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vejed  to  the  maintenance  and  support  of  the  rector  or  the  mi- 
nister, for  the  time  being,  of  St.  Clement's  Chnrch,  a  purpose  to 
which,  had  none  been  expressed  in  the  deed,  the  same  rents  and 
profits  might  lawfully  have  been  applied  by  the  trustees  of  the 
chnrch.  The  support  of  its  minister,  ib  a  duty  that  devolves  upon 
every  religious  society,  and  to  afford  him  that  support,  may 
justly  be  regarded  as  one  of  the  objects  of  its  incorporation.  It 
^  is,  therefore,  a  pious  use,  within  the  meaning  of  the  statute. 
The  only  question  that  remains  to  be  considered  is,  whether 
the  power  of  a  religious  corporation  to  hold  lands,  upon  a  trust 
of  this  description,  has  been  taken  away  by  the  revised  sta- 
tutes, and  we  have  no  difficulty  in  saying  that,  in  our  judg- 
ment, the  trust  is  just  as  valid  as  if  the  new  provisions  in  the 
revised  statutes,  which  are  relied  upon  by  the  plaintiffs'  counsel, 
had  never  been  adopted.  We  cannot  believe  that  these  provi- 
sions were  designed  to  change  or  affect  the  powers  of  religious 
corporations ;  for,  should  they  be  thus  construed,  no  grant  of 
lands  made  to  religious  corporations,  since  the  revised  statutes 
have  been  in  force,  can  be  valid.  Every  such  conveyance  creates 
a  perpetuity,  and  necessarily  implies  a  trust,  although  none  may 
be  expressed,  and  hence  those  to  whom  the  care  and  manage- 
ment of  the  temporalities  of  a  religious  corporation  are  entrusted, 
are,  with  strict  propriety,  denominated  its  trustees.  The  trust, 
however,  upon  which  they  hold  its  property,  it  is  certain,  cannot 
be  referred  to  any  class  of  those  cases  which  alone  are  authorized 
by  the  revised  statutes.  The  general  repealing  act,  which  was 
adopted  by  the  legislature  at  the  close  of  the  revision,  enume- 
rates all  the  acts  and  parts  of  acts  that  were  meant  to  be  super- 
seded and  repealed  by  the  revised  statutes.  No  mention  of  the 
act  to  provide  for  the  incorporation  of  religious  societies  is  there 
to  be  found ;  and  we  are  satisfied  that  there  would  have  been  no 
such  omission,  had  the  repeal  of  that  act,  or  of  any  of  its  provi- 
sions, been  intended.  It  is  an  historical  fact,  that  a  revision  of 
the  act  was  reported  by  the  revisers,  and  was  not  adopted  by 
the  legislature,  from  the  conviction  that  it  was  expedient,  for 
many  reasons,  to  retain  the  law  exactly  in  its  present  form. 
So  far,  therefore,  from  being  repealed,  it  was  virtually  re- 
enacted. 
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Hence  we  rest  in  the  conclusion  that,  under  the  existing  law, 
real  estate  may  be  granted  to  anj  religious  corporation,  in  trust, 
for  any  specific  use  or  purpose  comprehended  in  the  general 
objects  of  its  incorporation.  It  is  a  necessary  consequence  that 
the  bill  of  the  heirs  at  law,  the  plaintiff  in  this  suit,  must  bo 
dismissed  with  costs. 


KuDDEBow  and  others  v.  HuNrmoTON  and  others. 

Where  goods  were  sold  by  an  auctioneer,  without  any  warranty  or  misrepresentation, 
and  the  same  turned  out  to  be  spurious,  and  the  labels  upon  them  counterfeit ;  heU, 
that  it  was  no  defence  to  an  action  upon  a  note  given  for  the  purchase  price  ; 
there  being  no  proof  that  the  auctioneer  knew  the  fact  of  the  spurious  nature  of  the 

'    goods,  or  that  he  had  any  better  means  of  judging  of  their  genuineness  than  the 
buyers  possessed. 

The  statute  of  1845,  making  it  a  penal  ofience  to  vend  merchandise,  having  thfereoa 
forged  or  counterfeited  trade  marks,  knowing  them  to  be  such,  Slc.,  without  disclosing 
the  fact  to  the  purchaser,  would  prevent  the  vendor  from  recovering  the  pnce  of  the 
goods  sold,  if  he  were  aware  of  their  spuriousness. 

But  it  must  appear,  that  the  vendor  knew  the  marks  to  be  forged  or  counterfeited,  or 
that  there  was  a  warranty  of  the  genuineness  of  the  goods,  or  some  misrepresenta- 
tion on  his  part,  to  prevent  a  recovery. 

The  original  fraud  in  the  counterfeiting  of  trade  marks,  does  not  attach  itself  to  the 
goods  in  the  hands  of  an  ovnier  ignorant  of  the  oilenee,  and  fasten  upon  him 
the  penalties  of  a  wrong  of  which  he  is  innocent. 

(Before  Oakley,  Gh.  J.,  and  Vandsrtoel  and  Qaxvfokd,  J.J.) 
Sept.  18, 20 ;  Oct.  30,  1849. 

This  was  an  action  against  the  defendant  Law  as  the  maker, 
and  the  other  defendants  as  the  indorsers  of  a  promissory  note 

of  $176. 

The  answer  admitted  the  making  and  indorsement  of  the 
note,  its  non-payment  at  maturity,  and  notice  to  the  indorsers. 
It  set  up  as  a  defence,  that  the  same  was  given  upon  a  purchase 
by  the  defendant  Law,  from  the  plaintiffi,  of  sixteen  boxes  of 
what  was  supposed  to  be  Thompson's  Eye  Water,  which  with 
the  labels,  trade  marks,  and  signatures,  turned  out  to  be  spurious 
and  counterfeit,  and  that  on  the  discovery  of  the  spurious 
character  of  the  article,  and  within  three  days  of  its  purchase, 
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the  defendant  Law  had  tendered  the  same  to  the  plaintiffs,  and 
demanded  the  note  in  suit  to  be  given  up,  which  was  refused. 
The  reply  denied  all  knowledge  as  to  the  spurious  character  of 
the  eye  water ;  and  alleged,  that  the  same  was  consigned  to  the 
plaintiffs  in  due  course  of  trade,  and  sold  by  them  without  any 
warranty  or  representation  as  to  its  character.  That  the  plain- 
tiffs were  auctioneers,  and  as  such  sold  articles  to  purchasers  at 
the  risk  of  the  latter.  And  that,  according  to  the  rules  of  sale 
which  were  posted  up  in  their  salesroom,  no  allowance  was  to 
be  made  for  any  deficiencies,  &c.,  &c.,  unless  application  was 
made  the  day  after  the  sale. 

At  the  trial  in  June,  1849,  it  appeared  in  evidence  on  the  part 
of  the  defendants,  that  an  advertisement  was  published  in  the 
Journal  of  Commerce,  of  a  sale  by  the  plaintiffs  of  "  16  boxes 
of  Thompson's  Eye  Water."  That  the  defendant  Law  thereupon 
employed  a  person  to  attend  the  sale,  with  directions  to 
purchase,  and  the  same  was  bid  off  by  him  at  $176.  That  three 
days  after  the  sale,  the  article  was  discovered  to  be  a  spurious 
article,  and  that  the  labels  and  directions  which  came  upon  the 
bottles  were  coimterfeited.  The  genuine  "Tliompson's  Eye 
Water  "  was  manufactured  by  a  person  who  had  purchased  the 
secret  from  the  original  inventor  at  a  large  price,  and  the  article 
was  known  by  the  labels  used  by  the  manufacturer.  That  the 
labels,  upon  the  article  sold  by  the  plaintiffs,  bore  a  strong 
resemblance  to  the  labels  used  upon  the  genuine  article.  That 
immediately  on  the  discovery  of  the  spurious  character  of  the 
article  purchased,  the  defendant  Law  went  to  the  plaintiffs,  and 
offered  to  deliver  it  back,  and  demanded  the  note  which  had 
been  given  on  the  purchase^ 

It  appeared  in  evidence  on  the  part  of  the  plaintiffs,  that,  at 
the  time  of  sale,  Mr.  Rudderow,  the  auctioneer,  was  asked 
whether  the  article  was  genuine,  and  he  replied,  "  You  know 
more  about  it  than  we  do."  A  druggist,  who  was  present,  also 
testified  that  he  did  not  suppose  it  to  be  a  genuine  article  from 
its  appearance,  and  from  what  was  remarked  among  the  bidders, 
and  also  from  the  low  price  at  which  it  sold,  being  $1,84  a  gross, 
while  the  genuine  was  worth  from  six  to  eight  dollara.  It  alpo 
appeared  that  the  defendant  Law,  previous  to  his  offer  to  deliver 
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back  the  eye  water,  had  already  dispoeed  of  a  portion  of  it  to 
different  persons.  It  was  proved,  that,  after  the  giving  of  the 
note  by  the  defendants,  the  plainti£&  supposing  the  sale  was 
regular,  no  objections  having  been  made  to  it  within  the  time 
specified,  had  paid  to  the  consignors  of  the  article  in  question, 
the  amount  of  the  sale,  after  deducting  their  charges  and  com- 
mission. 

A  verdict  was.  taken,  and  judgment  rendered  pro  forma 
for  the  plaintiffs  for  the  amount  claimed,  subject  to  the  opinion 
of  the  court,  on  a  case  to  be  made  and  an  appeal  by  consent. 

TT.  jET.  H.  Moore^  for  the  appellants. 

1.  The  sale  of  the  eyewater,  with  counterfeit  labels,  trade 
marks,  and  signatures,  was  illegal.  (Session  Laws  1845,  chap. 
279,  p.  304 ;  Coats  v.  Holbrooke  2  Sand.  Ch.  E.  586 ;  Taylor  v. 
Ca/rpenter^  11  Paige  292  ;  2  Steph.  Comm.  114,  250.) 

2.  The  note  being  given  in  consideration  of  such  sale,  cannot 
be  enforced.  {NelMs  v.  Cla/rk^  20  Wen.  24 ;  S.  0.  in  Error,  4 
Hill  424 ;  2  Kent's  Comm.  6th  Ed.  466 ;  22  Am.  Jurist,  Jan. 
1840 ;  LangUm  v.  HugJies^  1  Maule  and  Sel.  593 ;  Cannan  v. 
Bryce^  3  Bam.  and  Al.  183 ;  Armst/rong  v.  Toler^  11  Wheaton 
258.)  These  were  wicked  in  themselves,  and  contrary  to  law. 
Plaintiffs  had  no  right  to  sell  without  examining ;  else  they 
could  sell  stolen  or  prohibited  goods.  Same  principle  applies 
to  a  counterfeit  bill.  See  22  "W.  385,  where  the  money  had 
been  paid  over,  yet  the  vendor  held  liable. 

3.  John  Rudderow  &  Co.,  the  auctioneers,  not  disclosing  the 
names  of  their  principals,  and  themselves  attempting  to  enforce 
the  note,  are  to  be  treated  in  every  respect  as  principals. 
{Mills  V.  Hunt,  20  Wend.  431 ;  S.  C.  17  Ibid.  335 ;  Hoffnum  v. 
Carow^  22  Ibid.  285.) 

A.  J.  Willa/rd^  for  the  respondents. 

I.  The  defendant.  Law,  having  purchased  the  goods  in  ques- 
tion at  a  public  sale,  when  an  opportunity  was  offered  for  their 
inspection,  he  is  precluded  by  the  application  of  the  rule,  camat 
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enypicT^  from  afiirming  that  the  goods  are  worthless^  or  different 
from  what  he  sapposed  himself  pmrchasing.  No  fraud  or  mis- 
representation appears  to  have  been  made ;  on  the  contrary,  all 
that  was  said  and  done  at  the  sale  had  a  tendency  to  put  the 
vendee  on  his  guard.  Under  such  circumstances,  it  is  no  , 
defence  to  an  action  for  the  purchase  money,  that  the  goods 
were  valueless.  \WeUih  v.  Carter^  1  Wend.  185;  Johnson  v. 
l^tua^  2  Hill  606 ;  SweU  v.  Colgate,  20  J.  K.  196 ;  Hwrt  v. 
Wright^  17  Wend.  267 ;  Oneida  Manufacturing  Co.  v.  Law- 
rence^  4  Cow.  440 ;  Seixas  v.  Woody  2  Caines'  E.  48  ;  Hyatt  v. 
£oyley  5  Gill  &  Johns.  110.)  The  plainti£&  have  acted  fairly 
and  in  good  faith.    There  was  no  warranty. 

II.  In  the  present  case,  however,  there  is  no  such  failure  of 
consideration  as  can  defeat  an  action  upon  a  promissory  note. 
The  defendant.  Law,  sold  a  part  of  the  goods  in  question,  and 
received  the  value  of  the  same ;  he  cannot  therefore  allege  a  total 
failure  of  consideration. 

III.  The  contract  of  sale  remains  unrescinded,  and  must  be 
enforced  in  accordance  with  its  original  terms.  As  the  defend- 
ant had  already  sold  a  part  of  the  property,  the  contract  remains 
unrescinded. 

IV.  The  plaintifife  are  to  be  regarded  as  honH  fide  holders,  for 
a  valuable  consideration,  without  notice  of  any  defect,  of  the 
note  in  question ;  and  therefore  no  allegation  of  a  failure  of 
consideration  will  avail  against  them. 

By  thb  Court.  Sandford,  J. — ^There  is  no  doubt  that  the 
plaintifib  are  to  be  treated  as  principals  in  this  transaction ;  and 
there  is  nothing  in  the  point  that  they  are  bonft  fide  holders  of 
the  note  for  value. 

The  defendants  contend  that  the  sale  of  this  eye  water,  with 
counterfeit  trade  marks,  &c.,  was  illegal,  and  the  note  given  in 
consideration  of  the  sale,  cannot  be  enforced ;  and  that  the  sale 
was  illegal,  independent  of  the  statute  of  1845. 

1.  As  to  the  statute  of  1845,  the  first  section  makes  it  a  penal 
offence  to  forge  or  counterfeit  trade  marks  or  labels.  The  second 
section  provides  that  every  person  who  shall  vend  any  merchan- 
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dise,  having  thereon  any  forged  or  counterfeited  trade  marks  or 
labels,  knowing  the  same  to  be  forged  or  counterfeited,  without 
disclosing  the  fact  to  the  purchaser,  shall  be  liable  to  the  same 
punishment  of  imprisonment  as  is  specified  in  the  first  section, 
or  to  a  fine,  in  the  discretion  of  the  court. 

Now  we  have  no  doubt  that  this  statute  would  prevent  any 
one  who  has  committed  the  ofience  defined  in  the  second  section, 
from  recovering  the  price  of  goods  thereby  sold. 

The  difficulty  in  this  case  is,  that  the  plaintiff  are  not  proved 
to  have  known  the  stamps  and  labels  on  the  eye  water,  to  be 
forged  or  counterfeited.  The  evidence  on  that  point  is  entirely 
insufficient  to  warrant  any  such  conclusion. 

'  2.  It  is  true,  as  the  defendants  allege,  that  before  the  statute, 
these  spurious  manufactures  were  so  far  imlawful,  that  courts  of 
equity  would  restrain  by  injunction,  their  preparation  and  their 
sale.  There  is  no  decision  going  the  length  of  holding  that  on  a 
sale  of  such  articles,  the  seller  could  not  recover  the  price  because 
he  knew  the  same  were  spurious.  Whether  such  ought  to  be 
the  rule  of  law,  is  a  point  foreign  to  this  case. 

Here  the  plaintiffs,  in  the  usual  course  of  trade,  sold  an  invoice 
of  eye  water.  They  made  no  warranty ;  nor  any  representar 
tion  that  was  untrue.  So  far  as  it  appears  in  proof,  the  purchaser 
had  as  good  an  opportunity  to  judge  and  to  ascertain  whether 
it  was  genuine  or  spurious,  as  the  sellers  had.  Surely  there  is 
nothing  illegal  in  the  transaction.  The  original  fraud  or  crime 
in  the  preparation  of  these  counterfeit  trade  marks,  does  not 
attach  itself  to  the  goods  in  the  hands  of  owners  ignorant  of  the 
offence,  and  fasten  upon  them  the  penalties  of  a  wrong  of  which 
they  are  innocent. 

If  the  authorities  cited  to  us,  in  which  parties  to  a  sale,  fraudu- 
lent as  against  creditors,  were  precluded  from  the  aid  of  the 
courts  to  enforce  contracts,  growing  out  of  the  sale ;  had  held 
also,  that  no  subsequent  owner  of  the  property  fraudulently  sold, 
however  ignorant  of  the  wrong,  could  ever  maintain  a  suit  for 
the  price  on  his  own  sale  to  another ;  they  would  have  furnished 
a  principle  decisive  of  this  case.  We  are  asked  to  go  to  that 
extent  in  the  application  of  the  maxim  ex  tmrpi  contractu  non 
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mritwr  aetio  j  and  the  simple  statement  of  the  proposition,  it 
seems  to  us,  shows  that  it  is  utterly  inadmissible. 

The  case  of  stolen  goods  is  not  analogous.  No  title  passes  on 
such  a  sale,  however  honest  or  remote  from  the  transgressor. 

We  were  also  referred  to  the  receipt  of  counterfeit  bank  notes 
in  payment ;  which  does  not  discharge  the  party  paying  them. 
That  also  is  inapplicable  to  a  sale  of  goods.  The  buyer  must 
take  care  to  see  and  know  for  himself  what  he  is  purchasing. 
A  creditor  receiving  in  payment  a  forged  note  or  spurious 
coin,  receives  nothing,  and  the  debt  remains  undischarged. 

The  judgment  at  the  special  term  must  be  affiimed. 


The  Masine  j^isd  Fise  Iksusance  Bank  of  the  State  of 

Georgia  v.  Jauncey  and  others. 

Tbe  drawing  of  a  bill  of  exchange  upon  the  consignee  of  cotton  puVchased  with  its 
avails,  does  not  operate  as  an  equitable  transfer  of  the  cotton  to  the  party  who 
discounts  the  bill,  or  give  to  such  party  an  equitable  lien  upon  the  cotton  or  its 
proceeds  in  the  hands  of  the  consignee  and  acceptor. 

A  verbal  understanding,  at  the  time  of  discounting  the  bill,  that  it  was  founded  on  a 
shipment  of  cotton,  and  that  the  proceeds  of  the  cotton  should  be  applied  to  the 
payment  of  the  bill,  will  not  effect  such  an  equitable  transfer  or  lien. 

An  order  drawn  upon  a  particular  fund  specified  in  the  order,  by  which  the  drawer 
divests  himself  of  all  control  over  the  same,  is  an  equitable  assignment  of  the  fund  ; 
but  such  an  order  is  not  a  bill  of  exchange. 

After  drawing  a  bill  of  exchange,  the  drawer  has  the  same  control  of  his  funds  in  the 
hands  of  the  drawee,  as  he  had  before  ;  and  if  the  same  funds  come  to  his  own 
hands,  the  holder  of  the  bill  has  no  equitable  lien  upon  them.    {Winter  v.  Drury, 
in  note  at  the  end  of  the  principal  esse.) 
(Before  Duer,  Mason,  and  Campbell,  J.J.) 
Sept.  27  ;  Oct.  20, 1849. 

This  cause  came  before  the  court  on  pleadings  and  proofs, 
having  been  transferred  from  the  supreme  court.  The  bill  was 
filed  in  the  late  court  of  chancery,  in  October,  1846,  by  the 
above  complainants,  against  James  W.  Jauncey,  Joseph  Wood, 

Vol.  m.  17 
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and  Jobn  Wood.  A  demurrer  to  the  bill  was  overmled  at  a 
special  term  of  the  supreme  court.  An  answer  was  then  put  in, 
issue  was  joined,  and  proofr  werer  taken.  The  material  facts 
established  appear  in  the  opinion  of  the  court. 

G.  N.  lUuSy  for  the  complainants. 

J.  JR.  Jemp^  {or  the  defendants. 

By  thb  Court.  Mason,  J. — The  bill  in  this  cause  was  filed 
for  the  purpose  of  reaching  certain  funds  receired  by  the 
defendant,  Jauncej,  arising  from  the  sale  of  cotton,  delivered  to 
and  sold  by  him,  under  the  circumstances  hereinafter  mentioned, 
on  which  the  plaintiff  claimed  to  have  an  equitable  lien. 

It  appeared,  from  the  pleadings  and  proofs,  that  the  defend- 
ant, John  Wood,  having  in  the  latter  part  of  June,  1846, 
purchased  at  Savannah  one  hundred  and  five  bales  of  cotton, 
which  he  intended  to  consign  to  the  defendant,  Joseph  Wood, 
at  New  York,  for  sale;  drew  a  bill  of  exchange  on  Joseph 
Wood,  dated  June  29, 1846,  at  sixty  days'  sight,  in  favor  of 
Thomas  J.  Walsh  or  order,  for  three  thousand  dollars,  which 
was  discounted  by  the  plaintiffs,  and  the  proceeds  applied  by 
John  Wood  in  payment  for  the  cotton.  The  property  was 
shipped  and  consigned  to  Joseph  Wood  shortly  afterwards; 
John  Wood  accompanying  it  in  the  vessel  in  which  it  was 
brought.  The  draft  was  accepted  on  the  6th  of  July.  Previous 
to  this,  on  the  30th  of  June,  Joseph  Wood  had  become  insolvent, 
and  had  executed  an  assignment  of  all  his  estate  to  the  defend- 
ant, Jauncey,  in  trust  for  the  payment  of  his  debts.  Among  his 
assets  thus  transferred,  was  a  debt  due  to  him  from  John  Wood, 
of  about  $2200.  The  cotton,  upon  its  arrival  at  New  York,  was, 
by  the  consent  of  John  Wood,  placed  in  the  hands  of  Jaimcey, 
for  the  purpose  of  selling  the  same,  and  applying  the  proceeds 
in  payment  of  the  indebtedness  of  John  to  his  brother  Joseph. 
The  latter  also  transferred  the  bill  of  lading  to  Jauncey.  The 
net  proceeds  of  the  cotton  received  by  Jauncej^j  amounted  to 
$2700  and  upwards,  leaving  a  balance  in  the  hands  of  Jauncey 
of  between  five  and  six  hundred  dollars  beyond  the  amount  of 
John's  debt  to  Joseph  Wood. 
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On  the  30th  of  Sept,  1846,  the  plaintiflfe  gave  notice  to  Jaun- 
cey that  they  claimed  to  have  an  equitable  lien  on  the  cotton  or 
its  proceeds,  to  the  extent  of  the  amount  due  on  the  bill  which 
they  had  discounted,  and  required  him  to  deliver  up  the  cotton 
or  its  proceeds  to  them. 

The  ground  upon  which  the  plaintiffs  in  their  notice  claimed  this 
lien  was,  that  they  had  discounted  the  bill  of  exchange  on  the 
faith  of  the  consignment  to  Joseph  Wood  and  that  out  of  the 
proceeds  thereof  the  bill  would  be  paid ;  and  in  their  bill  of 
complaint,  they  alleged  that  at  the  time  of  the  presentment  of 
the  bill  to  them  for  discount,  it  was  represented  to  them  by 
John  Wood,  the  drawer,  and  Thomas  J.  Walsh,  the  payee,  that 
the  bill  was  drawn  against  the  consignment,  and  would  be  paid 
out  of  its  proceeds,  and  that  they  discounted  the  bill  on  the  faith 
of  such  representation.  The  evidence,  however,  does  not  sup- 
port the  allegations  of  the  bill  of  complaint  in  this  respect  to 
their  full  extent. 

It  abundantly  appears  &om  the  testimony  of  all  the  witnesses, 
that  John  Wood  had  been  in  the  habit  of  obtaining  money  from 
the  plaintiffs  by  the  discount  of  his  drafts  on  Joseph  Wood,  in 
favor  of  and  indorsed  by  Thomas  J.  Walsh,  and  that  there  was 
a  general  understanding  between  John  Wood,  Walsh,  and  the 
plaintiffs,  that  all  bills  thus  drawn  and  indorsed,  should  be 
drawn  on  actual  shipments  of  cotton,  and  should  be  paid  out  of 
the  proceeds  of  the  same.  With  regard  to  this  particular  draft, 
the  only  positive  testimony  is  that  of  Elias  Reed,  the  acting 
president  of  the  bank,  who  states  that  Walsh,  the  indorser,  at  the 
time  of  offering  the  bill  for  discount,  represented  to  him  that  it 
was  drawn  on  an  actual  shipment  of  cotton ;  and  it  was  under- 
stood^^^  he  adds,  "that  the  proceeds  of  said  shipment  should  be 
applied  to  the  payment  of  the  said  bill."  It  is  not  pretended  that 
there  was  any  ea^ess  assignment  of  the  proceeds  of  the  ship- 
ment to  the  plaintiffs,  or  any  order  on  the  specific  fi^nd,  much 
less  an  assignment  of  the  bill  of  lading,  which  would  have  been 
the  most  obvious  method  of  securing  a  lien  in  their  favor.  There 
was  nothing  more  in  this  case  than  the  understanding  testified  to 
by  the  president.  He  does  not  say  that  there  was  an  agreement 
to  that  effect  with  Walsh,  nor  does  he  state  that  there  was  any 
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understanding  or  agreement  between  the  bank  and  John  Wood, 
tonching  this  particular  shipment,  nor  does  it  appear  that  Walsh 
was  authorized  to  make  any  agreement  on  the  subject.  For 
aught  that  appears,  it  may  have  been,  and  probably  was,  the 
understanding  of  the  witness  alone,  based  upon  the  general  un- 
derstanding that  had  existed  with  regard  to  all  bills  drawn  by 
John  Wood  on  Joseph  Wood,  and  which  was  nothing  more  than 
an  assurance  on  the  part  of  Wood,  that  all  bills  presented  for 
discount  should  be  based  on  actual  transactions,  and  should 
not  be  accommodation  bills  only.  So  tliat  even  admitting  that 
such  verbal  understanding  made  before  the  bill  was  discounted, 
would  have  operated  as  an  assignment  of  the  proceeds  of  the 
cotton,  tliere  is  no  evidence  of  such  an  agreement  with  John 
Wood. 

It  was  next  insisted,  that  the  bill  or  draft,  having  been  drawn 
against  a  consignment,  was  of  itself  an  equitable  assignment  by 
the  drawer,  of  the  property  or  its  proceeds. 

This  is  certainly  carrying  the  doctrine  of  equitable  assignment 
very  far,  and  is  in  our  judgment  entirely  unsupported  by 
authority.  In  the  cases  cited  by  the  counsel,  and  in  aU  the 
other  cases  where  an  order  has  been  held  to  be  an  equitable 
assignment  of  a  particular  fund,  the  fund  has  been  specified  in 
the  order,  and  the  party  giving  the  order  has  thereby  divested 
himself  of  all  right  to  control  the  fund  purporting  to  be  assigned. 
The  form  of  the  assignment  is  immaterial,  l^ut  these  two  ingre- 
dients first  named  are  essential.  {Yates  v.  Orove^  1  Ves.  Jr.  280 ; 
Watson  V.  Dttke  of  Wellington^  1  Euss.  Mylne  602, 605  ;  Lett  v. 
Morrisy  4  Simons  607 ;  Bum  v.  Carvalhoj  4  My.  &  Cr.  690 ; 
Malcolm  v.  Scott^  3  Hare  39 ;  Rogers  v.  Hosa^cJc^s  Executors^  18 
Wend.  329 ;  PUlips  v.  Stagg,  2  Edw.  Ch.  E.  108.) 

A  bill  of  exchange  however,  and  the  instrument  in  question 
is  nothing  more  nor  less,  difiers  essentially  from  such  an  order. 
It  must  be  payable  at  all  events,  and  not  out  of  a  particular 
fund.  K  its  payment  is  contingent,  either  with  regard  to  the 
event  or  tlie  fund  out  of  which  it  is  to  be  made,  it  is  not  a  bill  of 
exchange,  but  an  order  or  assignment  of  a  fund.  The  converse 
of  this  is  also  true,  that  if  the  instrument  be  a  bill  of  exchange, 
it  is  not  an  assignment  of  a  fund.    The  plain  distinction  between 
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orders  to  pay  out  of  a  particular  fund  and  bills  of  exchange,  ob- 
tains at  law,  as  may  be  seen  from  the  case  of  Cowperthwaite  v. 
Sheffield,  decided  in  this  court,  (1  Sand.  Sup.  C.  R.  416.)  (a)  In 
that  case  bills  had  been  drawn  by  James  and  John  Keid,  of  Mo- 
bile, on  Wm.  Kelly  &  Co.  of  Glasgow,  against  cotton  shipped 
to  them  by  the  drawers ;  and  it  was  contended  that  the  bills 
operated  as  an  assignment  of  so  much  of  the  proceeds  of  the  -cot- 
ton, in  the  hands  of  the  drawees,  as  would  be  sufficient  to  pay  the 
bills.  The  court  held,  that  if  they  had  been  in  the  form  of  orders 
for  the  entire  proceeds  of  the  cotton  in  Kelly's  hands,  they  might 
after  notice  to  the  Kelly's  have  operated  as  an  assignment  of 
Buch  proceeds;  but  then  they  would  not  have  possessed  the 
characteristics  of  bills  of  exchange.  It  is  true  that  the  bills  in 
that  case  were  not  accepted  by  the  Kelly's  after  they  received 
the  cotton ;  and  that  at  law  an  action  cannot  be  maintained  on 
such  an  order  against  the  drawer,  unless  he  accept  the  order,  or 
in  some  way  consent  to  the  appropriation.  But  that  circum- 
stance does  not  affect  the  principle  of  the  decision.  We  cannot, 
therefore,  sustain  the  plaintiffs'  claim  on  the  gi*ound  of  the  bill 
being  an  equitable  assignment.  To  do  so  would  bo  to  disregard 
some  of  the  oldest  and  best  established  principles  of  law  on  this ' 
subject 

The  plaintiffs  next  contended,  that,  upon  discounting  the  bill 
in  question,  they  acquired  an  equitable  vested  interest  in  or  lien 
upon  the  cotton  or  its  proceeds,  which  constituted  a  trust  fund 
in  the  hands  of  the  defendant  Jauncey,  applicable  to  the  pay- 
ment of  the  bill ;  and  the  cases  of  Moses  v.  Murgatroyd,  (1  J. 
C.  R.  129 ;)  Bank  of  Auburn  v.  Throop,  (18  J.  R.  505  ;)  and 
Curtis  V.  Tyler,  (9  Paige  432,)  were  referred  to  in  support  of 
this  proposition.  The  principle  on  which  these  cases  were 
decided  is,  that  when  a  surety,  or  a  person  standing  in  the  situ- 
ation of  a  surety,  for  the  payment  of  a  debt,  receives  a  security 
for  his  indemnity,  the  principal  creditor  is  entitled  to  the  benefit 
of  that  security.  Thus,  in  the  case  of  Moses  v.  Murga^oyd,  the 
plainti&  who  were  holders  of  Ogden's  notes  indorsed  by  Mur- 


(a)  Affinned  in  the  court  of  appealflj  3  ComBt.  S43. 
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gatrojd,  were  held  to  be  entitled  to  payment  out  of  property 
which  had  been  specially  assigned  by  Ogden  to  Mnrgatroyd  as 
an  indemnity  against  his  indorsements;  and  the  other  cases 
cited  were  decided  on  the  same  principle.  Mr.  Justice  Harris, 
in  overmling  the  demurrer  to  the  bill  in  this  cause,  (1  Barb. 
Sup.  C.  R  486,)  held  the  rule  to  be  applicable  here.  He 
remarked  that  the  proceeds  of  the  cotton,  if  received  by  Joseph 
Wood,  would  hare  constituted  in  his  hands  a  trust  fund  appli- 
cable to  the  payment  of  the  draft ;  that  it  was  not  denied  that 
as  between  him  and  John  Wood,  the  party  providing  the  fund 
for  a  specific  object,  such  application  could  have  been  enforced. 
If  the  fact  had  turned  out  to  be  that  John  Wood  had  provided 
the  fund,  or,  in  other  words,  had  consigned  the  cotton  for  the 
specific  purpose  of  paying  the  draft,  and  it  had  come  into 
Joseph  Wood's  hands,  and  been  received  by  him  under  an 
express  agreement  to  that  effect,  the  consequence  stated  by  the 
learned  judge  would  undoubtedly  have  followed.  The  property 
would  then  have  been  held  by  Joseph  Wood  in  trust,  and  the 
plaintiffs,  as  holders  of  the  bill,  would  have  been  entitled  to  the 
benefit  of  it.  {JSc  parte  PrescoU,  3  Deac.  &  Chitty,  218.)  But 
the  facts  of  the  case,  as  they  appear  in  the  pleadings  and  proofs, 
do  not  warrant  the  application  of  this  principle.  There  is  no 
evidence  that  John  Wood,  when  he  consigned  the  cotton,  made 
a  special  appropriation  of  the  proceeds  to  the  payment  of  this 
draft ;  or  that  Joseph  Wood,  when  he  accepted  the  draft,  came 
under  any  engagement  in  regard  to  the  proceeds.  As  far  as 
these  two  parties  are  concerned,  the  shipment  appears  to  have 
been  made  in  the  customary  way,  and  not  to  have  been  attended 
with  any  circumstances  creating  any  different  relation  between 
them,  than  that  of  principal  and  factor.  It  is  indeed  true,  that 
Joseph  Wood,  by  accepting  the  draft;,  acquired  a  right  to  retain 
the  property,  when  it  should  come  into  his  possession,  or  its  pro- 
ceeds, for  his  indemnity.  But  it  by  no  means  follows,  that,  on 
receiving  the  property,  he  became,  without  any  agreement  on  his 
part,  hovmd  to  apply  the  proceeds  specifically  to  the  payment  of 
this  particular  draft.  He  had  a  right  to  apply  them  to  the  pay- 
ment of  his  general  balance,  or  in  any  other  way  that  John 
Wood  and  he  might  agree  upon.  {Schimmelpennich  v.  Bayaard^ 
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1  Peter's  B.  264 ;  Ccwpertkwaite  v.  SheffidcL,  cited  above.)  In 
fact,  the  proceeds  were  applied  in  the  first  instance  to  the  pay- 
ment of  the  indebtedness  of  John  "Wood  to  Joseph  Wood,  and 
with  his  consent ;  and,  in  making  this  appropriation,  the  parties 
were  fully  justified  by  the  well  known  rules  oi  law  on  the 
subject 

The  bill  must  be  dismissed  with  costs.(a) 


LivxBiDas  9.  Thb  Mayoe,  Aldbsmen,  ajtd  Oommonaltt  of 

THB  Cttt  of  New  Yobk. 

The  ooiporalion  of  the  CUy  of  New  York,  having  a  large  number  of  litigated  suit^ 
and  in  those  soitfl,  and  in  its  other  afiairq,  requiring  the  constant  aid  and  attendance 
of  counsel*  the  common  council  enacted  a  stated  ordinance  creating  the  office  of 
corporation  counsel*  requiring  the  incumbent  to  be  a  counsellor  at  law  in  the 
nipmme  court,  and  making  it  his  duty  to  advise  the  common  council*  their  commit- 
tees, and  offieera,  en  legal  questions  arising  in  their  buanesa,  and  to  perfonn  ail 
fluch  servioes  in  the  line  of  his  profession,  connected  with  the  buaness  of  the  corpo- 
lation*  as  were  not  comprised  in  the  duties  of  &e  corporation  attorney.  The  ordi- 
nance provided  him  with  an  annual  salaiy.  Theplaintiflr  was  appointed  corporation 
counsel  under  thia  ordinance  and  by  reeolntion*  all  suits  pending  at  that  time  were 
placed  in  his  hands,  and  he  assented  to  the  transfer  by  accepting  the  same.  He  was 
paid  the  annual  salaiy  provided.    In  a  suit  brought  by  him  against  the  eoiporation. 

Held,  1.  That  he  was  entitled  to  recover  his  taxed  eoats  as  attorney  and  solicitor  in 
the  suits  oonduoled  by  him  for  the  ooiporation. 


(a)  In  the  case  of  Winter  ▼.  IhruiTf  and  Clark,  decided  by  the  same  justices  on  the 
flame  day  that  the  foregoing  (^nion  was  pronounced,  it  was  contended,  that  a  bill  of 
exchange  is  an  equitable  assignment  of  the  fimds  of  the  drawer  in  the  hands  of  the 
drawee*  in  such  a  sense  as  to  give  to  the  payee  a  lien  'on  diose  funds,  to  the  amount 
of  the  draft*  if  the  drawee  have  so  much,  or  to  the  whole  amount,  if  it  be  lees  than 
the  draft.  And  that,  if  not  against  the  drawee,  yet  the  lien  on  the  ftmd  would  be 
maintained,  if  the  money  came  back  into  the  hands  of  the  drawer.  MASoir,  J. 
delivered  the  opinion  of  the  court,  and  referring  to  the  preceding  case,  the  court  held, 
that  there  was  no  sneh  lien  efieeted  by  drawing  a  bill  of  exchange. 

B,  Sandford,  for  the  complainant. 

JB.  fisMbiaa,/.  T.  Brady,  for  the  defendants. 
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9.  That  the  oidioance  in  question  embraced  ■enrices  leodeied  by  the  ptainttflTas  eomi- 
aellor,  in  the  trial  and  argument  of  all  canaes,  whether  at  law  or  in  equity,  in  which 
the  corporation  waa  interested  ;  also,  all  senrices  rendered  by  him  in  the  drawing  of 
qiecial  contracts,  memorials,  &c. ;  such  senrices  being  **  in  the  line  of  his  profeaaion, 
connected  with  the  buabess  of  the  corporation."  And  that  for  those  items  he  wis 
not  entitled  to  leeoTer. 

9.  That  for  services  rendered  by  the  plaintiff  in  the  defence  of  soils  in  which  the  city 
was  not  interested,  he  could  not  recover ;  even  though  such  suits  had  been  refened 
to  him  by  the  common  council ;  there  being  no  special  retainer  of  the  plaintiff  ia 
his  professional  capacity,  aside  from  his  official  duty  as  coiporation  counsel. 

4.  That  the  attendance  of  the  plaintiff  before  the  legislature,  at  the  request  of  the 
officen  of  the  corporation,  in  reference  to  measures  in  which  the  city  was  interested, 
was  not  a  part  of  his  duty  as  corporation  counsel ;  and  that  for  such  senrices  he 
was  entitled  to  recover. 

The  soliciting  and  opposing  the  passage  of  hills  brought  into  the  legislataie^  ia  not "  a 
service  in  the  line  of  the  profesnon  of  a  counsellor  at  law." 

(Before  Oaxlst,  Ch.  J.,  and  Vaitdsuobl  and  Saiidford»  J.J.) 
Sept.  25»  36 ;  Oct.  30, 1849. 


Thib  was  a  motion  to  set  aside  the  report  of  referees.  The 
action  was  brought  to  recover  an  amount  dieged  by  the  plaintiff 
to  be  due  from  the  defendants  to  him,  for  professional  services 
as  an  attorney  and  counsellor  at  law. 

By  an  order  of  the  court,  the  cause  was  referred  to  Ogdmi 
Edwards,  "William  Sent,  and  Alvin  C.  Bradley^  Esqrs.,  coun- 
sellors at  law,  to  hear  and  decide  the  same.  Upon  the  hearmg 
before  the  referees,  it  was  admitted  by  the  counsel  for  the 
defendants,  that  the  plaintiff  was  duly  appointed  corporation 
counsel  on  the  16th  day  of  May,  1844,  and  that  at  that  time  he 
was  an  attorney  and  counsellor  of  the  supreme  court,  and  solicitor 
and  counsellor  in  chancery.  A  bill  of  particulars  was  furnished^ 
by  which  it  appeared,  that  the  plaintiff  *s  claim  was  for  taxable 
costs  as  attorney  and  solicitor,  in  a  large  number  of  suits  prose- 
cuted or  defended  by  him  in  the  various  courts ;  also  for  counsel 
fees  on  the  argument  and  trial  of  causes  in  the  courts  of  justice ; 
also  for  counsel  fees  in  the  trial  of  causes  to  which  the  city  was 
not  a  party,  but  the  defence  of  which  had  been  assumed  by  a 
resolution  of  the  common  council ;  also  for  the  drawing  of  sundry 
contracts,  oonveyances,  laws,  and  memorials,  relative  to  the  busi- 
ness of  the  city,  and  for  attendance  at  Albany  during  the  session 
of  the  legislature^  in  reference  to  certain  measures  pending 
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before  that  body,  in  which  the  city  was  interested,  and  at  the 
request  of  the  corporation. 

Under  the  first  head,  the  plaintiff  read  in  evidence  the  several 
taxed  bills  of  costs,  with  proof  of  service  of  notice  of  taxation. 
It  was  then  proved  that  the  suits  mentioned  in  the  bills  of  costs, 
were  either  those  in  which  the  plaintiff  had  been  snbstitated  in 
place  of  the  former  comisel  of  the  corporation,  under  a  resolution 
to  that  effect,  adopted  by  the  common  council,  or  which  had  been 
commenced  by  or  against  the  corporation  while  the  plaintiff  was 
counsel.  Under  the  second  head,  the  plaintiff  proved  services 
rendered  by  him  aa  counsel  in  the  trial  and  argument  of  various 
causes,  in  which  the  corporation  was  a  party,  in  the  different 
courts  of  law  and  equity,  and  the  reasonableness  of  the  charges 
in  the  bill  of  particulars.  It  also  appeared  that  the  plaintiff  had 
rendered  services  as  counsel  in  four  suits,  at  the  request  of  the 
common  council,  expressed  by  resolutions  adopted  by  them  for 
that  purpose,  in  which  suits  the  corporation  was  not  a  part}^  nor 
in  any  wise  interested  pecuniarily.  The  titles  of  these  causes 
were  Fleetwood  v.  Quin ;  Beed  v.  Benson  and  others ;  Cahill  v. 
"Williams ;  Goldsmith  v.  Rawson.  The  reasonable  character  of 
the  charges  rendered  was  also  established  by  the  evidence 
adduced.  Under  the  fourth  head,  the  plaintiff  proved  the  draw- 
ing of  a  large  number  of  contracts,  memorials,  conveyances,  &c., 
and  that  the  charges  for  these  services  as  contained  in  the  bill 
were  fair  and  reasonable  charges.  Under  the  last  head,  the 
plaintiff  proved  that  he  was  in  attendance  at  Albany  three 
weeks  during  the  session  of  the  legislature,  at  the  request  of  some 
of  the  principal  oiBcers  of  the  corporation,  in  opposing  the  appli- 
cation of  the  city  of  Brooklyn  relative  to  the  ferries,  and  also  in 
reference  to  several  bills  pending  before  the  legislature  in  refer- 
ence to  alien  passengera  and  other  matters,  in  which  the  city  of 
New  York  was  interested,  and  that  the  charges  rendered  by  him 
for  these  services  were  reasonable.  Among  the  counsel  fees, 
there  was  one  charge  of  $100,  for  a  counsel  fee  in  an  arbitration 
in  the  case  of  Mrs.  Flanders,  which  was  tried  subsequent  to  the 
expiration  of  the  plaintiff's  term  of  oflSce. 

The  defendants'  counsel  read  in  evidence  from  a  printed 
volume  of  the  revised  Ordinances  of  the  city,  (a.d.  1889,)  chap. 
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lY.,  title  1  and  2,  relating  to  the  counsel  and  attorney  of  Hie 
corporation.  These  provisions  are  set  forth  at  length  in  the  case 
of  Brady  v.  The  Mayor ^  <&c.  cf  JSTeio  York^  1  Sandf.  Eep.  569, 
and  it  is  deemed  nnnecessarj  to  incorporate  them  here.  It  is  pro- 
vided bj  these  ordinances,  that  a  suitable  person,  of  the  degree 
of  counsellor  at  law  of  the  supreme  court,  shall  be  appointed 
corporation  counsel,  whose  duty  it  shall  be  to  advise  the  com- 
mon council,  and  their  oonmiittees  and  officers,  on  such  legal 
questions  as  may  from  time  to  time  arise  in  relation  to  the 
business  of  the  corporation ;  ^'  and  to  perform  aU  such  other 
eervices  in  the  line  of  his  prt^ession^  connected  with  the  business 
of  the  corporation,  as  are  not  comprised  in  the  duties  of  tlie 
corporation  attorney.'^  The  duties  of  the  corporation  attorney 
are  prescribed  as  follows : — ^To  commence  and  prosecute  all  snits 
arising  under  the  charter  of  the  city,  and  all  actions  upon  the 
laws  of  this  state,  in  cases  where  the  penalty  is  given  to  the 
corporation,  or  to  the  overseers  of  the  poor. 

The  defendants'  counsel  also  read  in  evidence  an  ordinance 
of  the  conmion  council,  adopted  May  29,  1844,  by  which  the 
salary  of  the  corporation  counsel  was  fixed  at  $2000  per  year. 

It  was  contended  on  the  part  of  the  defendants,  that  the 
salary  thus  provided,  was  in  full  payment  of  all  services  per- 
formed by  the  plaintiff.  That  those  services  were  a  part  of  his 
official  duties  as  corporation  counsel.  On  the  part  of  the  plain- 
tiff, it  was  contended,  that  the  ordinance  of  the  29th  May,  1844, 
by  which  a  salary  of  $2000  was  allowed,  and  directed  to  be  paid 
to  the  plaintiff,  did  not  embrace  the  services  rendered  by  him 
as  counsel  on  the  trial  or  argument  of  causes  in  courts  of  justice. 
That  these  services  were  not  any  part  of  '^  the  business  of  the 
corporation,"  within  the  meaning  of  the  ordinances.  And  further, 
that  the  ordinance  could  not  be  applied  to  services  rendered  in 
suits  in  equity,  because  the  ordinance  did  not  require  a  person 
to  be  either  of  the  degree  of  solicitor  or  counsellor  in  chancery, 
to  fill  the  office  of  corporation  counsel.  That  as  to  the  services 
rendered  by  the  plaintiff  in  the  four  suits  to  which  the  city  was 
not  a  party,  but  where  the  defence  was  voluntarily  assumed  by 
the  corporation,  the  ordinance  did  not  apply.  And  that  the 
services  rendered  by  the  plaintiff  in  the  drawing  of  special  con^ 
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tracts,  memorials,  laws,  &c.,  and  in  attendance  upon  the  legisla- 
tme,  these  not  being  peculiarly  or  properly  within  "  the  Ime  of 
his  profession,"  were  a  proper  charge  against  the  corporation. 

The  referees  reported  that  the  plaintiflFwas  entitled  to  recover 
the  amount  of  his  taxed  bills  as  rendered,  being  the  sum  of 
$6,299  65 ;  also  for  his  services  before  the  legislature,  the  sum 
of  $500 ;  his  counsel  fees  in  the  suits  of  Fleetwood  v.  Quin, 
Heed  V.  Benson  et  al.,  CahiU  v.  Williams,  and  Goldsmith  v. 
Sawson,  in  aU  $300 ;  and  his  counsel  fee  upon  the  arbitration  in 
the  case  of  Mrs.  Flanders,  $100,  making  in  all  $7,199  65.  But 
that  he  was  not  entitled  to  recover  for  counsel  fees  in  the  ordinary 
Buits  and  proceedings,  or  for  any  services  as  counsel,  as  claimed 
in  his  bill  of  particulars,  with  the  exceptions  of  the  four .  suits 
mentioned,  and  the  case  of  Mrs.  Flanders,  on  the  ground  that 
he  was  paid  and  compensated  for  all  such  services  by  the  salary 
provided  in  the  corporation  ordinance. 

The  defendants  moved  to  set  aside  the  report ;  and  by  consent 
the  points  which  the  referees  ruled  against  the  plaintiff  were 
discussed  on  the  motion. 

-E  Sandfordj  for  the  plaintiff. 

^  J?.  OuUmg,  for  the  defendants. 

By  the  Coubt.  Sandford,  J. — ^We  will  first  examine  the 
plaintiff's  objections  to  the  report  of  the  referees. 

1.  He  claims  that  the  ordinance  did  not  embrace  the  services 
rendered  by  him  as  counsel,  in  the  trying  or  in  the  argument  of 
causes  in  which  the  corporation  of  the  city  was  interested  in  the 
courts  of  justice. 

The  language  of  the  ordinance  is  too  plain  to  admit  of 
any  doubt  on  this  point.  It  makes  it  the  duty  of  the  counsel 
to  perform  aU  such  services  (other  than  those  previously  enu- 
merated) m  t?ie  Una  of  his  profession^  connected  with  the  husi- 
ness  of  the  eorporatmi^  as  are  not  comprised  in  the  business  of 
the  attorney.  The  trial  and  argument  of  the  lawsuits  of  the  corpo- 
ration, are  connected  with  their  business ;  those  duties  are  in  the 
line  of  the  profession  of  a  counsellor  af  law,  and  they  are  no  part 
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of  the  business  of  the  corporation  attorney.  It  seems  to  ns  that 
no  reasoning,  however  ingenious,  can  impair  the  force  of  this 
plain  statement.  As  to  the  argument  sought  to  be  drawn  from 
the  fact,  that  the  duty  of  arguing  causes  often  required  the  coun- 
sel to  attend  courts  held  at  a  distance  from  the  city  of  New 
York,  and  from  the  expenses  consequent  upon  such  attend- 
ances ;  we  answer,  that  his  time  being  paid  for  by  his  salary,  it  is 
indifferent  to  him  whether  he  performs  his  duty  in  one  place  or 
in  another.  He  voluntarily  assumed  the  duty,  and  must  dis- 
charge it,  wherever,  in  its  regular  course,  it  may  happen  to  call 
him.  His  expenses  on  such  attendances  are  a  proper  charge 
against  the  city. 

The  ordinance  was  in  force  when  the  plaintiff  was  appointed. 
There  is  therefore  no  room  for  argument  on  the  score  of  the 
inadequacy  of  the  compensation. 

In  respect  of  the  great  mass  of  litigated  suits  transferred  to 
him  from  his  predecessor,  after  he  entered  upon  the  discharge 
of  his  duties,  it  suffices  to  say  that  if  that  were  business  which 
he  did  not  undertake  or  contemplate  when  he  accepted  the  office, 
he  should  have,  either  reftised  to  receive  the  transfer,  or  resigned. 
Those  suits  were  a  part  of  the  business  of  the  corporation,  and 
his  acceptance  of  the  transfer  evinced  his  assent  that  they  were 
within  the  duty  he  had  assumed  as  corporation  counsel.  It  is 
quite  probable,  from  the  testimony  in  the  case  relative  to  the 
taxed  costs,  that  the  plaintiff's  cheerful  discharge  of  his  duty  in 
receiving  these  transferred  causes,  received  a  fit  and  reasonable 
reward  in  that  shape. 

2.  The  plaintiff's  next  point  asserts  his  right  to  recover  coxm- 
sel  fees  in  the  suits  in  equity,  because  the  ordinance  did  not 
require  the  corj>oration  counsel  to  be  a  solicitor  or  a  counsellor 
in  chancery. 

The  ordinance  provides  that  "  a  suitable  person  of  the  degree 
of  counsellor  at  law  in  the  supreme  court,  shall  be  appointed  as 
counsel  to  the  corporation."  This  simply  prescribed  a  qualifica- 
tion for  the  office ;  it  did  not  define  or  limit  its  duties.  The 
defence  of  a  suit  in  equity,  is  as  much  the  business  of  the  corpo- 
ration, as  is  the  defence  of  a  suit  at  law ;  and  the  counsel  to  the 
corporation,  in  arguing  a  chancery  suit,  is  performing  a  duty 


NEW  YOKE— OCTOBEE,  1849.  269 

Leveridge  v.  The  City  of  New  York. 

directly  imposed  upon  him  by  the  ordinance.  If  he  were 
incapable  of  arguing  in  chancery,  by  reason  of  his  never  haying 
been  admitted  as  a  counsellor  in  that  court,  it  might  have 
rendered  it  necessary  for  the  corporation  to  employ  another 
counsellor  for  that  specific  purpose,  or  to  remedy  the  diflSculty 
by  removing  the  incumbent  altogether.  K  the  plaintiff  were 
qualified  to  practise  as  counsel  in  that  court,  his  arguments  there 
for  the  corporation,  were  in  their  business,  in  the  line  of  his 
profession.  When  the  ordinance  was  adopted,  there  were  four 
or  five  courts  of  record  in  this  city,  besides  the  supreme  court, 
in  each  of  which  an  admission  to  practise  as  counsel  was  neces- 
sary, in  order  regularly  to  try  or  argue  causes  in  such  courts 
respectively.  The  city  was-  exposed  to  be  sued  in  all  of  those 
courts,  and  the  argument  for  the  allowance  of  counsel  fees  in 
suite  in  this  court,  in  the  common  pleas,  and  in  the  United 
States  courts,  is  as  strong  as  it  is  in  favor  of  allowing  such  fees 
in  the  suits  in  chancery.  The  qualification  of  "  counsellor  at 
law  in  the  supreme  court,"  was  inserted  in  the  ordinance  as 
prescribing  that  degree  of  professional  standing  which  entitled  a 
lawyer  to  practise,  if  he  chose  so  to  do,  in  all  the  courts  in  the 
state.  The  business  which  he  was  to  transact  as  counsel  for  the 
corporation,  waa  to  be  in  the  line  of  his  profession  as  a  lawyer 
of  the  degree  of  counsellor ;  not  merely  the  business  of  the  city 
in  the  supreme  court. 

3.  The  plaintiff  claims  to  recover  compensation  for  drawing 
various  special  contracts,  conveyances,  laws,  and  memorials,  on 
the  ground  that  these  were  services  which  othera  could  perform, 
who  were  not  lawyers,  and  therefore  they  were  not  "  in  the  line 
of  his  profession."  The  answer  to  this  is,  that  these  services  are 
generiJly  performed  by  lawyers ;  they  are  appropriate  to  that 
profession,  and  not  to  any  other ;  they  were  rendered  by  the 
plaintiff  as  corporation  counsel,  and  they  were  "  connected  with 
the  business  of  the  corporation." 

We  now  come  to  the  objections  taken  to  the  report  by  the 
defendajits. 

1.  The  point  as  to  the  taxable  costs,  we  decided  against  the 
corporation,  in  Brady  v.  The  City  of  New  Torh^  1  Sand.  R. 
569. 
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2.  The  referees  allowed  to  the  plaintiff  three  himdred  dolhuB 
for  attending  at  Albany,  and  opposing,  in  behalf  of  the  city  of 
New  York,  the  application  of  the  city  of  Brooklyn  for  legislation 
adverse  to  the  ferry  rights  of  the  former  city ;  and  two  hondred 
dollars  for  like  attendance  upon  the  legislature  relative  to  several 
laws  applied  for  by  the  city  of  New  York. 

The  defendants  contend  that  these  duties  were  connected  with 
the  business  of  the  corporation ;  and  if  they  were  not,  then  the 
city  is  not  liable  at  all,  there  being  no  special  retainer  pretended, 
nor  any  contract  other  than  the  plaintiff's  general  employment 
under  the  ordinance. 

Although  we  agree  that  these  matters  were  the  business  of  the 
corporation,  we  think  they  were  not  within  the  line  of  the  plain- 
tiff's profession.  The  soliciting  and  opposing  the  passage  of 
bills  brought  into  the  legislature,  do  not  form  a  part  of  the  busi- 
ness of  counsel,  and  generally  those  services  are  performed  by 
pereons  who  are  not  lawyers.  In  many  instances,  no  doubt, 
lawyers  are  properly  and  advantageously  employed,  because  of 
their  superior  practical  mental  training,  and  their  professional 
facility  in  investigating,  collating,  and  presenting  facts  and  argu- 
ments, bearing  upon  important  subjects  connected  with  le^la- 
tion.  Still,  this  is  not  a  professional  duty,  and  the  calls  for  its 
discharge  by  members  of  the  bar  are  not  usual  nor  frequent.  We 
therefore  are  clear  that  the  services  in  question  were  not  a  part 
of  the  plaintiff's  duty  as  corporation  counsel.  The  referees  have 
decided  that  they  were  not  gratuitous,  and  we  think  the  evidence 
fuUy  sustains  that  conclusion.  He  attended  at  Albany,  on  the 
request  of  the  leading  corporation  officers,  charged  with  the 
important  interests  involved ;  and  the  city  had  the  benefit  of  his 
services.  It  is  said  he  was  called  on  because  he  was  corpora- 
tion counsel,  and  as  such  counsel  only.  This  is  true  in  the  sense 
that  he  was  selected  for  this  duty,  in  preference  to  any  other 
lawyer,  or  individual  equally  capable ;  because  at  the  time  he 
filled  the  office  of  counsel  to  the  corporation.  We  do  not  think 
it  is  true  in  the  sense  that  he  was  employed  to  perform  the  ser- 
vice as  a  part  of  his  duty  as  corporation  counsel,  for  which  he 
was  paid  by  the  salary  stipulated  in  the  ordinance.  The  report 
of  the  referees  as  to  these  items  is  sustained. 
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3.  Among  the  connsel  fees  allowed,  which  were  objected  to, 
18  one  on  an  arbitration  with  Mrs  Flanders.  This  item  occnrred 
after  the  plaintiff  ceased  to  hold  the  office  of  corporation  counsel, 
and  it  is  nnqnestionably  a  proper  charge. 

4.  The  connsel  fees  allowed  by  the  referees  in  the  four  suits 
against  Quin,  Benson  and  others,  WUliams,  and  Eawson,  remain 
to  be  considered. 

The  city  was  not  a  party  in  either  of  these  suits,  nor  under 
any  l^al  obligation  or  duty  to  defend  them.  The  omission  to 
defend  them  could  not  involye  the  city  in  any  loss  ;  nor^ould  an 
adverse  result,  upon  a  defence  interposed.  We  agree,  there- 
fore, with  the  plaintiff's  counsel,  that  the  defence  of  these  suits 
"was  not  "the  business  of  the  corporation,"  prior  to  the  respective 
resolutions  on  that  subject ;  and  the  plaintiff  was  not  obliged  to 
defend  them  as  a  part  of  his  duty  as  corporation  counsel. 

Did  the  resolutions,  referring  Quints  suit  to  him  with  power, 
authorizing  him  to  defend  the  suits  of  Williams  and  Bawson, 
and  requesting  him  to  defend  that  of  Benson  and  others,  alter 
the  state  of  the  case  in  respect  of  the  plaintiff's  obligation,  or 
that  of  the  corporation  ? 

If  it  were  proper  for  the  city  to  defend  those  suits,  their 
defence,  upon  the  adoption  of  the  resolution,  became  the  business 
of  the  corporation,  which  the  plaintiff  was  bound  to  undertake 
by  virtue  of  his  official  station.  If  it  were  not  the  proper  busi- 
ness of  the  city  to  defend  them,  the  plaintiff,  as  their  legal 
adviser,  must  be  presumed  to  have  known  it,  and  he  should 
have  so  advised  them,  and  declined  to  act,  unless  on  a  represen- 
tation of  his  opinion  and  views,  the  corporation  had  expressly 
undertaken  to  pay  him  the  expenses  of  the  defence. 

It  is  questionable  whether  it  was  competent  for  the  corpora- 
tion, even  by  such  a  resolution,  to  make  itself  liable  for  expenses 
incurred  in  defending  lawsuits  in  which  it  had  no  interest.  We 
refer  to  Hodges  v.  The  City  of  Buffalo^  2  Denio  110 ;  Brown. 
V.  The  OUy  of  Utim,  2  Barb.  K.  Sup.  Court,  109  ;  HaUstead  v. 
The  City  of  Ifew  York^  in  the  supreme  court  in  this  district, 
November,  1848,  reported  in  Y  N.  Y.  Legal  Observer  74(a) ; 


(a)  S.  C.  in  the  court  of  appeals,  3  Comst.  430. 
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and  Cornell  v.  I%e  Town  of  Guilford^  1  Denio  610 ;  as  illiistratr 
ing  the  limits  to  municipal  authority  in  this  respect. 

We  need  not,  however,  decide  the  question  of  power.  The 
resolutions  adopted,  evidently  referred  these  defences  to  the 
plaintiff,  as  being  the  proper  business  of  the  corporation.  There 
was  no  special  retainer  of  the  plaintiff  in  his  professional  capa- 
city, aside  from  his  official  duty.  All  this  he  knew,  or  was 
bound  to  know,  from  the  resolutions,  and  the  ordinance  which 
defined  his  functions ;  and  his  act  in  proceeding  to  defend  the 
suits  without  objection,  and  without  requiring  a  special  retainer, 
was  an  assent  to  receive  and  treat  them  as  a  part  of  the  business 
of  the  corporation,  within  his  line  and  duty  as  an  officer,  which 
he  cannot  now  recall. 

In  our  opinion,  these  four  items  were  improperly  allowed  by 
the  referees,  and  they  must  be  deducted  from  the  sum  reported 
to  be  due  to  the  plaintiff.  On  Ins  consenting  to  such  deduction, 
the  defendants'  motion  to  set  aside  the  report  will  be  denied. 
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It  is  not  a  valid  objection  to  the  specific  perfonnance  of  a  written  agreement^  that  it  it 
not  signed  by  the  party  seeking  to  enforce  it. 

In  general,  it  suffices  if  the  agreement  be  certain,  fair,  and  jnst  in  all  its  parts,  and  that 
it  be  signed  by  the  party  sought  to  be  charged. 

Senib. — That  a  suit  may  be  maintained  to  compel  the  specific  performance  of  a 
contract  to  assign  an  agreement  made  between  the  defendant  and  a  stranger, 
for  services  to  be  performed  on  a  stipulated  compensation ;  e.  g.  a  mail  contract 

But  where  H.,  having  contracted  with  the  government  under  an  act  of  CongiesB, 
to  carry  the  United  States  mails,  in  steamships,  from  Panama  to  California  and  Ore- 
gon, and,  pursuant  to  the  act,  the  contract  provided,  that  the  Navy  Department 
should  at  all  times  exercise  control  over  such  steamdiipe,  and  could,  at  any  time, 
take  them  for  the  exclusive  use  and  service  of  the  United  States';  and  H.,  after 
making  an  agreement  to  assign  his  contract  to  W.,  executed  an  assignment  of  the 
same  to  A.,  one  of  whose  partners  became  the  surety  of  H.  to  the  government  for 
the  performance  of  his  contract ;  on  a  bill  filed  by  W.  against  H.  and  A.,  to 
enforce  a  specific  performance  of  H/s  agreement  with  W.,  it  was  kM, 

1.  That  inasmuch  as  the  sanction  of  the  government  to  the  agreement  with  W.  had 
not  been  previously  obtained,  the  court  would  not  enforce  it  specifically ;  and 
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3.  That  the  ^jtitner  of  A.  who  was  the  sorety  of  H.,  was  a  neceamiy  party  to  a  mit 
to  compel  aach  perfoimanoe. 
Sept.  17 ;  Oct.  20, 1849. 


Thb  bill  in  this  cause  was  filed  in  the  supreme  court  in  equity, 
by  Jabez  M.  Woodward  against  Arnold  Harris  and  William  H. 
Aspinwall,  to  compel  the  specific  performance  of  an  agreement, 
by  which,  as  it  was  alleged,  Harris  bound  himself  to  assign  to 
Woodward  a  contract  with  the  general  government  for  the  con- 
veyance of  the  mails  on  the  Pacific  Ocean.  The  facts  vrill  be 
found  in  tiie  opinion  of  the  court. 

The  defendants  separately  demurred  to  the  biU,  for  want  of 
equity,  for  want  of  parties,  and  various  other  causes.  The 
demurrers  were  overruled  at  the  special  term  of  the  supreme 
court,  and  an  appeal  was  taken  from  that  decision  by  the 
defendants.    The  cause  was  then  transferred  to  this  court. 


jS.^.  JS^mbaU^  for  the  complainant 
JB.  F.  Bvder^  for  the  defendants. 

By  the  Coitbt.  Campbell,  J. — ^In  March,  1847,  Congress 
passed  an  act,  by  which  certain  proposals  which  had  been  pre- 
viously made  for  carrying  the  United  States  mail  between  New 
York  and  Liverpool,  and  New  York  and  New  Orleans,  by  way 
of  Havanna,  were  accepted,  and  contracts  were  authorized  to  be 
made  to  carry  into  effect  the  purposes  of  the  government.  We 
shall  have  occasion  to  allude  hereafter,  in  the  course  of  this  opi- 
nion, to  the  various  provisions  of  this  act,  and  to  what  was  mani- 
festly the  intention  of  Congress  in  its  passage.  By  the  fifth 
section  of  this  act,  the  secretary  of  the  navy  was  directed  to 
make  a  contract  for  carrying  the  mail  between  Panama  and 
some  port  in  the  territory  of  Oregon.  In  the  performance  of  .that 
duty,  the  navy  department  advertised  for  proposals,  and  among 
the  persons  offering  to  make  a  contract  for  this  service,  was  the 
defendant,  Harris.  On  the  4th  of  July,  1847,  Harris  entered  into 
an  agreement  at  the  city  of  Washington,  with  the  complainant, 
which,  after  reciting  that  it  was  understood  that  the  proposal  of 

Vol.  HL  18 


874  CASES  m  THE  SUPERIOR  COURT. 

Woodward  t.  ABpinwall. 

Hams  would  be  accepted,  provides  that  upon  certain  conditions 
and  for  certain  considerations  therein  expressed,  Harris  should 
assign  the  contract,  when  ezecnted,  to  Woodward,  the  complain- 
ant. This  agreement  of  the  4th  of  Jnly,  was  signed  bj  Harris 
alone.  The  bill  in  this  cause  was  filed  to  enforce  a  specific  per- 
formance of  this  agreement.  After  setting  forth  the  agreement 
and  the  proposals  of  the  navy  department,  it  charges  that  the 
defendant  Harris,  after  entering  into  the  contract  with  the  go- 
yemment,  assigned  such  contract  to  the  other  defendant,  Aspin- 
wall,  in  violation  of  the  previons  agreement  with  the  com- 
plainant, and  that  the  defendant,  Aspinwall,  received  snch 
assignment  with  the  knowledge  of  such  previous  agreement. 

To  this  bill,  separate  demurrers  were  interposed  by  the  defend- 
ants, and  several  grounds  of  demurrer  were  stated,  which  we 
shall  proceed  to  consider.  They  may,  however,  we  think,  be 
arranged  under  three  heads.  Ist.  The  agreement  having  been 
signed  by  Harris  alone,  cannot  be  enforced,  as  there  is  no  mu- 
tuality ;  and  2d,  if  there  was  mutuality,  yet  this  contract  with 
the  government,  even  though  its  assignment  may  not  be  con- 
trary to  public  policy,  is  of  such  a  character,  that  a  specific  per- 
formance of  an  agreement  for  its  assignment  cannot  be  enforced, 
unless  a  previous  express  assent  of  the  government  to  such 
assignment  had  been  first  obtained ;  and  that  the  bill  does  not 
charge,  nor  is  it  pretended  that  the  government  had  agreed  or 
expressed  in  any  way  their  willingness  to  give  such  assent ;  and 
lastly,  that  at  die  time  of  filing  the  bill,  the  contract  had  been 
assigned  to  the  defendant  Aspinwall,  with  the  assent  of  the  go- 
vernment, and  that  other  persons  who  are  not  parties  in  this 
suit,  had  become  interested,  either  as  sureties  or  otherwise,  and 
whose  rights  would  be  prejudiced,  if  a  specific  p^ormance 
should  now  be  enforced. 

This  cause  was  twice  argued  before  us,  with  great  ability,  and 
we  have  given  to  the  questions  which  we  were  called  upon  to 
consider,  that  careful  refiection  which  is  due  alike  to  their  inte- 
resting character,  and  to  the  magnitude  of  the  interests  involved 
in  their  final  decision. 

At  common  law,  every  contract  for  the  sale  of  an  article, 
where  there  was  no  actual  transfer,  was  treated  as  a  personal 
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contract  or  covenant,  and  there  was  no  redress  for  its  breach, 
save  in  damages ;  thus  allowing  the  party  sought  to  be  charged, 
the  alternative  of  withholding  the  specific  article  bargained  for, 
or  compensating  in  damages  at  his  own  election.  Courts  of 
equity,  deeming  such  a  course  inadequate  for  the  purpose  of 
justice,  have  interfered  and  required  the  offending  party  to  per- 
form strictly  his  covenants,  and  yield  up  specifically  the  article 
which  he  could  not  withhold,  without  injury  or  fraud.  (2  Story's 
Eq.  Jur.  §  714.)  "  Specific  performances  were  early  enforced, 
especially  of  contracts  relating  to  land,  though,  frx>m  time  to 
time,  doubts  were  expressed  as  to  those  relating  alone  to  personal 
estate.  But  notwithstanding  this  distinction  between  personal 
contracts  for  goods  and  contracts  for  lands,  is  to  be  found  laid 
down  in  the  books  as  a  general  rule,  yet  there  are  many  cases 
to  be  foimd,  where  specific  performance  of  contracts  relating  to 
personalty,  have  been  enforced  in  chancery,  and  courts  will  only 
weigh  with  greater  nicety  contracts  of  this  description,  than  such 
as  relate  to  lands.  {MecJumia?  Bamk  of  AUascmdria  v.  Sedtony 
1  Peters  299.)  It  was  objected,  however,  that  even  if  courts 
would  decree  the  specific  performance  of  contracts  relating  to  per- 
sonal estate,  that  power  of  the  court  could  not  be  invoked  in  this 
case,  because  the  agreement  was  not  mutual,  being  signed  only 
by  the  defendant  Harris. 

It  is  true,  that  in  Benedict  v.  Lynch^  1  John.  Ch.  R.  376, 
Chancellor  Kent  remarked,  '^  That  it  had  been  ruled  in  several 
cases,  that  a  bill  for  a  specific  performance  will  not  be  sustained, 
if  the  remedy  be  not  mutual,  or  where  one  party  only  is  bound 
by  the  agreement;"  and  he  quoted  the  doctrine  of  Lord  Bedes- 
dale,  so  often  referred  to  in  Lawrenson  v.  BuUer^  1  Schoales  & 
Lefroy  13.  It  is  to  be  remarked,  however,  that  the  chancellor 
observed  in  Benedict  v.  Lync\  that  the  decision  could  be 
placed  with  more  satisfaction  upon  the  intrinsic  merits  of  the 
case,  and  indeed  it  appears  to  have  been  so  placed.  That  de- 
cision was  made  in  1815.  The  question  afterwards  arose  in 
1817,  in  the  court  of  errors,  in  the  case  of  Clason  v.  Bailey^  14 
John.  Hep.  484,  and  was  there  discussed  by  the  same  learned 
chancellor  at  length,  and  with  his  usual  distinguished  ability  and 
learning,  and  he  referred  to  and  commented  upon  the  various 
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cases  which  had  been  decided  in  the  English  courts  of  law  and 
eqnitj.  Though  still  entertaining  his  original  opinion,  and 
remarking  that  the  weight  of  argament  was  in  favor  of  the  con- 
struction, that  the  agreement  to  be  enforced  in  equity,  shoidd  he 
mutually  binding,  he  says,  there  is  nothing  to  disturb  the  strong 
and  united  current  of  authority  on  the  other  side,  except  the 
observation  of  Lord  Bedesdale,  in  Lawrefnmn  v.  Buder^  and  he 
concluded  his  remarks  upon  this  branch  of  the  case,  by  saying, 
"The  remedy,  therefore,  in  such  cases  is  not  mutual.  But  not- 
withstanding this  objection,  it  appears  from  the  review  of  the 
cases,  that  the  point  is  too  well  settled  to  be  now  questioned." 
The  language  of  the  vice-chancellor.  In  the  matter  of  Hunter^  1 
Edward  Ch.  E.  1,  is  also  explicit.  "  The  court  may,  therefore, 
in  a  proper  case,  where  there  is  a  covenant  on  one  side  and  no 
mutuality,  decree  a  performance."  This  doctrine  was  again 
affirmed  in  the  case  of  McGrea  v.  Pv/rmort^  16  Wendell  460, 
and  several  of  the  decisions  heretofore  referred  to  are  quoted 
and  approved. 

In  the  case  of  Flight  v.  BoUcmd^  4  Bussell  298,  a  bill  was 
filed  by  an  infant  for  a  specific  performance,  and  it  was  dis- 
missed by  the  master  of  the  rolls  for  want  of  mutuality ;  that  is, 
that  a  specific  performance  could  not  be  enforced  against  an 
infant,  and  hence  should  not  be  enforced  in  his  favor.  But  he 
adds,  "  The  plaintiff's  counsel  principally  rely  upon  a  supposed 
analogy  afforded  by  cases  under  the  statute  of  frauds,  where  the 
plaintiff  may  obtain  a  decree  for  specific  performance  of  a 
contract  signed,  by  the  defendant,  although  not  signed  by  the 
plaintiff.  It  must  be  admitted  that  such  now  is  the  settled  rule 
of  the  court,  although  seriously  questioned  by  Lord  Eedesdale, 
upon  the  ground  of  want  of  mutuality ;"  and  he  adds,  "  that  these 
cases  are  supported,  because  the  statute  of  frauds  only  requires 
the  agreement  to  be  signed  by  the  party  to  be  charged,  and  that 
the  filing  of  the  bill  renders  the  agreement  mutual."  In  Adderley 
V.  Dixan^  1  Sim.  and  Stu.  607,  a  bill  was  filed  by  the  vendor 
of  certain  debts  due  to  a  bankrupt's  estate,  and  the  vice  chan- 
cellor says,  "  Courts  of  equity  decree  the  specific  performance 
of  contracts,  not  upon  any  distinction  between  realty  and 
personalty,  but  because  damages  at  law  may  not  in  the  particu- 
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lar  case  afford  a  complete  remedy,"  and  in  the  same  case  he 
adds,  ^^  It  is  tme,  that  the  present  bill  is  not  filed  by  the 
purchaser,  but  by  the  vendor,  who  seeks  not  the  uncertain 
dividends,  but  the  certain  sum  to  be  paid  for  them.  It  has, 
however,  been  settled  by  repeiited  decisions,  that  the  remedy  in 
equity  must  be  mutual,  and  that  where  a  bill  will  lie  for  the 
purchaser,  it  will  also  lie  for  the  vendor."  In  other  words, 
when  a  contract  is  executed  by  both  parties,  if  one  party  could 
file  a  bill  for  specific  performance,  the  court  will  also  allow  the 
other  party  to  file  his  bill,  and  will  not  put  him  to  his  action 
at  law.  There  must  be  something  to  be  done  by  each  party. 
The  agreement  must  be  made  by  parties  competent  to  contract. 
It  must  be  mutual  in  its  general  scope  and  objects.  In  the 
language  of  Lord  Hardwicke,  in  Buxton  v.  Lister^  3  Atkyns,  383, 
the  agreement  should  be  certain,  fair,  and  just,  in  aU  its  parts, 
and  it  should  also  be  signed  by  the  party  sought  to  be  charged. 
Courts  of  equity  have  not  hesitated  to  enforce  specific  perform- 
ance of  agreements  possessing  these  attributes,  whether  relating 
to  lands  or  personal  estate,  and  the  decisions  in  England  and 
our  own  country,  from  the  time  of  the  decision  in  Buxton  v. 
Zister  in  1746,  to  the  present  time,  have  flowed  in  one  almost 
uniform  and  strong  current.  The  objections  in  this  case,  that 
this  contract  is  not  signed  by  the  complainant.  Woodward,  and 
cannot,  therefore,  be  enforced,  because  it  is  not  in  that  respect 
mutual,  we  consider  not  well  taken ;  and  if  that  was  the  only 
objection,  we  might,  and  perhaps  ought,  to  decree  a  specific 
performance. 

We  come  now  to  the  consideration  of  the  act  of  Congress  of 
March,  1847.  Its  provisions  are  various,  though  one  object  is 
apparent  throughout,  and  for  its  attainment  the  act  was  passed. 
That  object  was  the  formation  and  building  up  a  more  extensive 
and  powerful  navy,  especially  in  steam  vessels  of  war,  and  in 
steam  vessels  capable  of  being  easily  converted  into  vessels  of 
war.  Its  first  section  provides  for  the  building  by  the  govern- 
ment of  four  steam  vessels  of  war.  In  other  sections,  contracts 
are  authorized,  which  would  insure  the  building,  by  private 
persons,  of  eight  more  steam  vessels,  each  of  which  were  to  cany 
a  certain  number  of  midshipmen  of  the  navy  of  the  United 
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States,  and  a  portion  of  which  were  to  be  commanded  hj  officers 
of  the  same  navy.    The  5th  and  6th  sections  are  as  follows : 

^^  Sec.  5.  And  be  it  fiirther  enacted,  that  it  shall  be  the  duty 
of  the  secretary  of  the  navy  to  contract,  on  behalf  of  the  govern- 
ment of  the  United  States,  for  the  transportation  of  the  mail 
fit)m  Panama,  to  snch  port  as  he  may  select  in  the  territory  of 
Oregon,  once  a  month  each  way,  so  as  to  connect  with  the  mail 
from  Havana  to  Chagres,  across  the  isthmus,  said  mail  to  be 
transported  in  either  steam  or  sailing  vessels,  as  shall  be  deemed 
most  practicable  and  expedient." 

'^  Sec.  6.  And  be  it  fnrther  enacted,  that  it  shall  be  the  duty 
of  the  secretary  of  the  navy,  to  provide  in  the  contracts  autho^ 
ized  by  this  act,  that  the  navy  department  shall  at  all  times 
exercise  control  over  said  steamships,  and  at  any  time  have  the 
right  to  take  them  for  the  exclusive  use  and  service  of  the 
United  States,  and  to  direct  such  changes  in  their  machinery 
and  internal  arrangements  as  the  secretary  of  the  navy  may 
require ;  due  provisions  being  made  in  the  said  contracts  for  the 
mode  of  ascertaining  the  proper  compensation  to  the  contractors 
thereof." 

It  was  under  section  5  of  this  act,  that  the  contract  was  made 
with  the  defendant,  Harris.  The  bill  charges  that  the  contract 
made  with  Harris,  was  assigned  by  him  to  the  defendant, 
Aspinwall ;  and  as  it  is  notorious  that  the  steamships  of  the  latter 
are  now  running  from  Panama  to  California  and  Oregon,  car- 
rying the  mail  of  the  United  States,  we  must  infer  that  the 
proposals  made  by  Harris,  were  for  carrying  the  mail  in  steam- 
ships, and  not  in  sailing  vessels ;  and,  indeed,  it  appears  by  the 
agreement,  that  such  was  the  proposal,  though  the  vessels  are 
called  in  such  agreement,  steamboats. 

The  6th  section  of  the  act  would  then  apply  to  these  steam- 
ships. The  navy  department,  by  the  terms  of  the  contract, 
must  be  authorized  at  all  times  to  exercise  control  over  such 
steamships,  and  to  have  the  right  to  take  them  for  the  use  of  the 
United  States,  and  to  direct  changes  in  their  machinery  and 
internal  arrangements,  &c.    The  business  of  the  contractor,  as 
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was  well  observed  on  the  argument,  is  qttad  official.  It  is  not  a 
mere  mail  contract,  in  which  the  only  question  which  might 
arise,  would  be,  whether  the  mail  should  be  carried  on  horse- 
back, or  in  a  four  horse  coach.  But  it  was  a  contract,  whereby 
the  contractor,  for  a  large  consideration,  paid,  or  to  be  paid,  by 
the  government,  was  not  only  to  transport  the  mail  upon  distant 
seas,  but  was  also  to  furnish  the  government  with  the  ready 
means  of  organizing  an  efficient  steam  navy  for  the  protection 
of  the  commerce  of  the  republic,  and  of  her  citizens  settled  on 
the  shores  of  the  Pacific.  Hence,  in  the  advertisement  of  the 
secretary  of  the  navy,  he  reserves  to  himself  the  right  to  select 
the  proposals  which  he  may  prefer.  He  would  not  agree  to 
accept  the  lowest  bid.  He  mi^t  wish  to  look  to  the  man  who 
made  the  proposals,  to  the  sureties  which  he  offered,  and  judge 
from  their  character  and  condition  whether  he  had  liie  requisite 
skill  and  ability  to  carry  out  the  project ;  in  short,  whether  he 
would  be  likely  to  prove  a  usefiil  and  efficient  auxiliary  to  the 
government,  in  executing  a  new  and  expensive  enterprise. 
Looking  at  the  provisions  of  this  act,  and  to  the  objects  sought 
to  be  attained,  and  to  the  €idvertisement  of  the  navy  department, 
we  do  not  think  liiat  the  agreement  for  the  assignment  of  the 
contract,  is  such  an  agreement  as  this  court,  in  the  exercise  of  a 
prudent  and  careful  discretion,  could  be  called  upon  to  enforce 
specifically,  unless  it  appeared  that  the  sanction  of  the  govern- 
ment to  such  assignment  had  been  previously  obtained.  This  is 
not  alleged  or  pretended ;  nor  is  it  alleged  that  it  would  have 
been  given,  had  not  the  assignment  been  made  to  AspinwaU. 
The  bUl  shows  that  the  assignment  was  made  to  Aspinwall,  and, 
as  may  be  fairly  inferred  from  the  allegations  contained  in  the 
bill,  with  the  knowledge  and  approbation  of  the  navy  depart- 
ment. 

There  remains  one  other  objection,  which  was  urged  against  a 
decree  for  a  specific  performance,  and  that  is,  that  the  parties 
in  interest  have  changed  since  the  agreement  was  made  between 
Woodward  and  Harris,  and  other  persons  have  become  interested 
who  were  known  to  the  complainant  at  the  time  of  filing  his  bill, 
and  who  were  not  made  parties  thereto.  The  bill  alleges,  that 
Edgar  Howland,  the  partner  of  Aspinwall,  became,  with  Aspin- 
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wall,  one  of  the  BoretieB  for  Hairis  to  the  goveniinent,  imme- 
diatelj  preceding  the  aeaignnient  of  the  contract  by  HarriB  to 
AflpinwaU.  We  mnBt  infer  that  Mr*  Howland  became  such 
surety  becanse  it  was  agreed  and  nnderatood  that  the  contract 
was  to  be  assigned  to  his  partner,  and  relying  npon  the  skill  and 
ability  of  that  partner  to  protect  him  as  surety  from  loss.  The 
amount  of  the  bond  appears  to  have  been  one  hundred  thousand 
dollars,  and  as  the  expenditures  would  necessarily  amount  to 
many  hundreds  of  thousands  of  dollars,  and  the  contract  was  to 
continue  for  several  years,  it  may  well  be  assumed  that  Mr. 
Howland  would  not  enter  into  the  obligations  of  a  surety,  with- 
out the  most  ample  protection  in  his  own  judgment,  either  in  the 
ability  and  integrity  or  superior  skill  of  the  principal.  The  bill 
now  seeks  to  compel  Aspinwall  to  assign  to  the  complainant  the 
contract  assigned  to  him  by  Harris,  and  contains  a  general  offer 
to  indemnify  Mr.  Howland  against  his  liability  as  surety.  We 
are  clearly  of  opinion  that  Mr.  Howland  woxdd  not  be  thus  com- 
pelled to  remain  as  surety  under  circumstances  entirely  different 
from  those  which  existed,  when  be  signed  the  bond.  There  is  no 
allegation  in  the  bill  that  Howland  had  any  knowledge  or  infor- 
mation, when  he  signed  the  bond,  that  there  was  any  such  agree- 
ment as  is  set  up  in  the  complainant's  bill. 

We  must  aUow  the  demurrers ;  and  as  we  are  of  opinion  that  a 
specific  performance  of  the  agreement  set  up^  ought  not  to  be 
enforced  without  the  direct  sanction  of  the  government,  and  no 
such  sanction  being  shown  or  pretended,  we  cannot  retain  the 
bill  for  the  purpose  of  allowing  the  complainants  to  seek  through 
these  proceedings  compensation  in  damages. 

The  demuirers  must  be  allowed  with  costs. 
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Ilie  court  will  restnin  by  iiyiinction,  the  OAiryuig  on  in  a  dty,  or  denae  p<^mlatlon, 
of  trades  wliich  are  ofienaiTe  to  the  aenaes,  and  render  the  enjoymant  of  life  and 
property  uncomfortable,  or  are  ii^jurioua  to  the  health  of  those  reading  in  their 
Ticinity. 

Where  each  a  trade  has  long  been*  eatabliahed  in  the  place  where  its  continuance  is 
Booi^t  to  be  enjoined,  it  mnst  nererthelesB  gire  way,  and  recede  with  the  advance 
of  population. 

A  aoap  factory,  in  the  compact  part  of  a  city,  where  it  had  been  canied  on  for  a  long 
period,  was  held  to  be  a  nuisance,  and  restrained  by  injunction. 
(Before  Oaxlst,  Ch.  J.,  and  Vanderpoel  and  Sasdford,  J.  J.) 
Oct.  11 ;  Oct.  30, 1849. 

MonoN  to  dissolve  an  injunction.  Most  of  the  facts  appear 
in  the  judgment  of  the  court.  In  addition  to  those,  it  may  be 
stated,  that  the  plaintiff  is  the  proprietor  of  the  Irving  House, 
a  very  large  hotel,  situate  on  Broadway,  in  the  city  of  New 
York,  and  extending  from  Chambers  street  to  Eeade  street. 
The  defendant  had  for  many  years,  and  long  before  the  Irving 
House  was  built,  carried  on  the  business  of  making  soap,  on 
two  lots  in  Keade  street,  within  less  than  a  hundred  feet  of  the 
rear  of  the  now  Irving  House.  The  defendant's  establishment 
had,  for  some  years,  been  the  subject  of  complaint  in  the  neigh- 
borhood, which  was  closely  built  up,  and  densely  populated,  but 
there  had  been  no  legal  proceedings  taken  against  it.  During 
the  prevalence  of  the  cholera,  in  the  summer  of  1849,  the  soap 
fectory  was  very  offensive  to  the  plaintiff's  guests,  and  many 
left  his  house  in  consequence  of  it.  The  affidavits  on  his  part, 
were  very  numerous,  and  were  direct,  and  pointed  in  respect  of 
the  offensive  character  of  the  establishment,  the  great  stench 
and  effluvia,  and  consequent  annoyance  it  occasioned,  and  its 
deleterious  influence  upon  the  health  of  strangers  and  others,  not 
accustomed  to  it,  and  the  injury  it  was  producing  to  his  hotel. 
An  injunction  was  granted  against  its  further  continuance.  The 
defendant  moved  to  dissolve  it,  on  affidavits  almost  as  numerous 
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as  the  plaintiff 'b,  most  of  which  alleged  that  the  soap  ftctoiy 
was  not  offensive  or  injurious  to  health. 

J.  T.  Brady ^  for  the  defendant. 
J.  E.  BturriU^  Jr,^  for  the  plaintiff. 

Bt  the  Cottrt.  Oasxet,  Ch.  J. — This  was  a  motion  to  dis- 
solve an  injunction,  restraining  the  defendant  from  carrying  on 
the  business  of  soap  boiling,  on  the  ground,  that  it  was  a 
nuisance,  and  should  be  discontinued.  The  defendant  o^v^ns  an 
establishment  of  this  sort,  situated  on  the  south  side  of  Eeade 
street,  near  the  Irving  House,  which  extends  back  so  far  from 
Broadway,  that  its  rear  comes  close  to  the  soap  factory.  The 
defendant  has  carried  on  this  business  there  for  a  long  period,  in 
truth  for  many  years  before  the  Irving  House  was  established ; 
but  latterly  it  had  been  more  or  less  the  subject  of  complaint 
on  the  part  of  the  neighbors ;  and,  during  the  cholera,  last 
summer,,  an  injunction  was  granted  to  prevent  its  continuance, 
on  the  application  of  the  plaintiff,  Howard.  It  was  granted  on 
a  large  number  of  affidavits  of  residents  in  the  plaintiff's  hotel 
and  in  the  neighborhood,  physicians,  &c.,  &c.,  making  out  a 
very  strotig  case  of  nuisance,  as  well  as  of  pecuniary  damage  to 
the  plaintiff.  On  the  motion  to  dissolve  the  injunction,  the 
defendant  produced  and  read  numerous  affidavits,  also  made  by 
neighbors,  and  some  by  physicians,  denying  that  the  soap  &o- 
tory  was  offensive,  or  mitigating  its  character  in  that  respect. 
The  plaintiff  met  these  affidavits  by  others,  from  new  deponents, 
strengthening  his  original  case. 

It  is  not  necessary  for  the  court  to  enter  into  a  detailed  exa- 
mination of  these  affidavits.  It  is  sufficient  to  remark,  that  the 
y  weight  of  evidence,  upon  the  whole,  is  very  strong  to  show,  that 
the  carrying  on  of  this*  business  is  not  only  noisome  and 
offensive  to  the  neighborhood,  making  the  enjoyment  of  Ufe  and 
property  uncomfortable ;  but  is  also  injurious  to  health.  This  is 
to  be  taken  as  established  by  the  affidavits  before  us. 

The  jurisdiction  of  the  court  of  chancery,  to  the  powers  of 
which  in  general  this  court  has  succeeded,  has  long  been  esta> 
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blished,  in  this  state,  to  restrain  the  continuance  of  nuisances. 
The  conrt  can  prohibit  trades  of  this  character  from  being  carried 
on  in  a  great  city,  or  in  a  dense  population,  on  the  broad  prin- 
ciple, that  all  trades  which  render  the  enjoyment  of  life  and  pro- 
perty uncomfortable,  must  recede  with  the  advance  of  popula- 
tion, and  be  conducted  in  the  outskirta  of  the  city  or  in  the 
country.  This  is  on  the  principle  of  the  law,  that  every  man 
must  so  use  his  own  property  as  not  to  injure  the  rights  of  his 
neighbors. 

The  idea  was  ui^ed  on  us,  that  the  business  might  be  carried 
on  in  the  winter  season.  It  does  certainly  appear  by  the  affida- 
vits, that  the  &ctory  was  less  offensive  in  the  winter  than  in  the 
summer ;  but  they  fall  short  of  showing  that  the  trade  is  not 
such  as  to  make  liife  uncomfortable,  even  in  winter.  Besides,  it 
is  not  safe  to  apply  the  rule  that  a  trade  may  not  be  carried  on 
during  one  part  of  the  year,  and  may  be  at  another  when  it  is 
less  offensive.  Such  a  rule  seems  to  depend  upon  no  principle, 
and  to  enforce  it,  would  call  upon  the  court  for  its  constant  inter- 
position. 

It  is  wqII  settled,  in  cases  of  this  kind,  that  it  is  not  necessary 
a  trade  should  be  so  injmious  to  health  as  to  constitute  a  public 
nuisance,  in  order  to  have  it  restrained.  Although  not  injurious 
to  health,  and  merely  offensive  to  the  senses,  making  the  enjoy- 
ment of  life  uncomfortable;  it  might  destroy  a  vast  amount  of 
property  in  its  neighborhood.  No  man  can  exercise  his  own 
rights  of  property,  to  the  injury  of  others.  We  have  no  hesita- 
tion in  saying  that  the  injunction  must  be  sustained. 

Motion  denied. 
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Deming  V.  Colt  and  others. 
J.  K.  Hayeb  V,  Heteb  and  others. 

One  partner  cannot  make  a  general  awignment  of  the  partneiBhip  property  to  a 

tnistee,  for  the  benefit  of  creditors,  against  the  consent  or  without  the  acqoieecenee 

of  hiB  co-partner ;  the  latter  being  preeent  or  capable  of  acting  in  the  matter,  (a) 

(So  ruled  in  the  fitet  cause,  by  Oaklet,  Ch.  J.,  and  VANDsapoEL  and  SAimFoan, 

J.  J.,  Oct.  7 ;  Oct.  30, 1849  ;  and  in  the  second  cause,  by  Duer,  Masok,  and 

Cajcfbbll,  J.  J.,  Not.  5,  dtc.,  1849 ;  Jan.  26, 1850.) 

The  canse  first  above  mentioned,  came  before  the  conrt  on  an 
appeal  from  an  order  at  chambers,  denying  a  motion  to  dissolve 
an  injunction.  The  facts  appearing  by  the  pleadings  and 
affidavits,  are  as  follows: — ^In  February,  1848,  the  plaintiff, 
Deming,  and  C.  S.  Butts,  entered  into  partnership,  for  the  pnr- 
poee  of  manufacturing  bone-black,  a  snbetance  nsed  in  refining 
sugar.  Butts  made  a  purchase,  in  his  own  name,  of  some 
lots  of  ground  in  a  remote  part  of  the  city,  upon  which  the 
business  was  to  be  conducted,  and  which  were  to  become  the 
partnership  property,  on  certain  terms  of  payment  being  com- 
plied with  by  D.  out  of  the  profits.  -The  concern  was  continued  * 
by  Butts  and  Deming,  with  a  reasonable  degree  of  prosperity, 
until  December,  1848,  when  Butts  sold  his  interest  in  the  part- 
nership and  in  the  lands,  to  the  defendant,  Colt.  As  to  the 
lands,  an  agreement  was  executed  between  Butts  and  Colt,  by 
which  C.  was  to  pay  $2,260  as  the  price,  (subject  to  $2500  of 
mortgages,)  by  paying  $1000  a  year,  in  quarterly  payments, 
until  the  $2,260,  with  interest,  was  discharged ;  and  in  case  of 


(o)  In  the  fine  cause,  it  was  also  decided,  that  real  estate,  bought  by  one  of  two 
partners  for  the  purpose  of  providing  a  manufactory  for  the  firm,  in  his  own  name, 
with  an  agreement  that  upon  certain  terms  of  payment  being  made  by  the  other 
partner  out  of  the  profits,  the  land  was  to  become  partnership  property,  on  which  some 
money  of  the  firm  was  subsequently  laid  out  in  improTements,  was  to  be  deemed  in 
equity  as  partnership  efiects,  which  the  first  named  partner  could  not  dispose  of  as 
his  own. 


NEW  TOEK— OCTOBER,  1849.  285 

Deming  v.  Colt. 

ultimate  fiiilure  to  pay,  these  quarterly  instalmentB  were  to  b6 
deemed  as  having  been  paid  for  rent. 

As  between  Deming  and  Colt,  the  latter  agreed  to  bring  in 
$1,500  of  capital ;  no  part  of  which  was  ever  ftimiBhed,  unless 
the  fond  raised  on  notes  through  Lamson  and  Lathrop,  next 
mentioned,  be  so^jonsidered.  In  the  spring  of  1849,  in  order  to 
raise  fimds  for  the  business,  Colt  made  notes  for  $1,700,  which 
were  indorsed  by  Deming ;  and  Lamson  and  Lathrop  having 
guaranteed  them,  they  were  used  in  Boston  for  the  purchase  of 
goods,  which  were  sent  here  and  sold  by  L.  &  L.,  and  the  net 
proceeds,  several  himdred  dollars  less  than  the  notes,  were 
received  by  the  concern  of  Deming  and  Colt. 

The  business  continued  until  June,  1849.  In  the  meantime 
difficulties  and  disputes  arose  between  the  partners,  and  on  the 
4th  of  June,  1849,  Colt,  in  the  name  of  the  firm,  and  in  the 
exercise  of  his  supposed  rights,  but  without  the  consent  or  assent 
of  Deming,  and  without  consulting  him,  although  he  was  at  the 
time  actively  engaged  in  the  business,  executed  a  general  assign- 
ment of  all  the  partnership  property  and  effects  to  Alexander 
Wilson,  in  trust  for  the  benefit  of  the  creditors  of  the  firm,  with- 
out any  preferences.  At  this  time  the  concern  was  in  full 
operation,  and  there  was  no  immediate  necessity  for  its  ceasing. 
It  was  alleged  by  Colt  that  the  firm  was  insolvent,  which  was 
denied  by  Deming ;  but  it  probably  was  insolvent,  if  the  notes 
guaranteed  by  Lamson  &  Lathrop  were  taken  into  the  estimate, 
and  the  property  brought  summarily  to  a  sale  for  the  payment 
of  the  debts. 

At  the  same  time,  Colt  sold  and  assigned  to  Lamson  & 
Lathrop,  his  contract  or  lease  from  Butts  for  the  lands  on  which 
the  manufactory  was  situated,  for  a  nominal  consideration,  sub- 
ject to,  and  they  assuming  the  terms,  for  which  he  was  liable  to 
Butts.  The  assignee,  Wilson,  immediately  took,  or  attempted 
to  take,  possession  of  the  partnership  effects,  and  Lamson  & 
Lathrop  of  the  real  estate ;  and  Deming  was  thus,  without  his 
consent,  thrown  out  of  the  concern,  and  the  partnership  was  in 
that  mode  dissolved. 

Deming  thereupon  commenced  a  suit  against  Colt,  "Wilson, 
and  Lamson  &  Lathrop,  alleging  that  Colt's  assignments  to  the 
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Other  parties  were  void ;  and  he  obtained,  ex  parie^  an  injunc- 
tion, restraining  them  from  selling  or  disposing  of  the  property. 
After  their  answers  were  put  in,  they  moved  to  dissolve  the 
injunction,  which  motion  was  denied ;  and  they  appealed  from 
the  decision. 

H.  L.  CUrUany  for  the  appellants. 

I.  The  injunction  should  be  dissolved  as  to  defendants  Lamson 
and  Lathrop. 

The  plaintiiF  never  had  any  interest  in  the  lands  in  question, 
either  legal  or  equitable ;  they  were  not  partnership  property, 
but  mere  individual  property,  first  of  Butts,  and  then  of 
Colt.  After  the  execution  of  the  agreement  between  Butts  and 
Oolt,  no  partnership  funds  were  applied  towards  purchasing  the 
premises. 

The  court  have  never  gone  further,  than  to  hold  that  real 
estate  purchased  by  a  partnership,  with  partnership  funds,  and 
for  partnership  purposes,  in  the  individual  names  of  the  part- 
ners, wiU  be  adjudged  in  chancery  partnership  property,  only 
that  it  may  be  taken  into  consideration  in  the  accounting 
of  partners  between  themselves.  The  authorities  are  conflicting 
in  regard  to  holding  it  partnership  property  even  for  this  pur- 
pose. {Sigov/mey  v.  Mwrvn^  T  Conn.  R.  11 ;  Smith  v.  Smithy  5 
Vesey,  189 ;  Ripley  v.  WcUerworth^  7  Vesey,  425 ;  Gk)w  on 
Partner.  51,  52 ;  ^^Zi  v.  PAy»,  7  Vesey  453 ;  Balmmn^,  Shorty 
9  Vesey  500.) 

Even  if  the  contract  for  the  sale  of  the  premises  were  part- 
nership property,  the  assignment  or  sale  of  the  contract  to  them 
would  be  equally  binding  upon  the  plaintiff.  One  partner  cer- 
tainly has  the  power  to  sell  any  part  of  the  partnership  property, 
and  thereby  bind  the  firm,  at  all  events  with  respect  to  third 
persons. 

It  is  within  the  general  scope  of  a  partnership,  for  one  part- 
ner to  sell  and  dispose  of  aU  the  partnership  goods,  including 
the  whole  stock  in  trade.  (Coll.  on  Part.  §  894,  Perkins's  ed.  and 
the  authorities  there  cited ;  McCvUcmgh  v.  LcmimerviUey  8  Leigh 
415 ;  10  Mass.  475 ;  12  Mass.  54.) 
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A  lease  to  a  partnership  ib  regarded  as  a  part  of  the 
movables  pf  the  partnership.  (Coll.  on  Part.  §  137,  Perkins's 
Ed.) 

A  purchaser  of  snch,  or  any  other  portion  of  the  partnership 
effects  would  be  protected,  even  though  the  partner  acted 
fiandnlentlj  with  reference  to  his  copartner.  (Coll.  on  Part. 
445.) 

n.  The  injunction  should  be  dissolved  with  reference  to  the 
defendants  Colt  and  Wilson. 

The  assignment  by  one  partner,  of  all  the  partnership  effects,  for 
the  general  benefit  of  creditors,  loit/uxut  givvng  jpreferenaea^  is 
valid  in  law.  The  point  was  expressly  adjudicated  in  DeckercPs 
case,  5  Watts  22,  and  Harrison  v.  Sterry^  6  Cranch  300.  Col- 
lyer  lays  down  the  doctrine,  that  a  valid  assignment  may  be 
made  by  one  partner  of  all  the  partnership  effects  for  the  bene- 
fit of  one  creditor,  of  several,  or  of  all  the  joint  creditors,  where 
all  are  admitted  to  an  equal  participation.  (CoUyer  on  Part.  § 
395,  Perkins's  Ed.,  and  the  authorities  there  cited.) 

In  many  cases  it  has  been  held,  that  an  assignment  giving  pre- 
ferences is  valid,  while  in  other  cases  the  contrary  doctrine  has 
prevailed. 

In  the  following  cases  the  power  of  one  partner  to  dispose  of 
the  whole  of  the  partnership  effects  by  assignment  and  other- 
wise, is  discussed ;  viz.  MUU  v.  Ba/rhywr^  4  Day  428  ;  Ander- 
son y,  TonypJdns^  1  Brock.  456 ;  Robmson  v.  Orowdor^  4  McCord 
619;    JSbdges  v.  Ha/ms^  6  Pick.  360;  Kirby  v.  IngersoU^  1  / 

Douglass  (Mich.)  4Y7;    Pierpomt   v.  Oraham^  /(  Wash.  C.      ^1 
C.  R  282 ;    Tcypley  v.  Butterfidd^  1  Mete.  R.  515 ;  Hmena        I 
V.  Husseyy  5  Paige  30;  Sitohcock  v.  /St.  John^  1   Hoff.  Ch. 
E.  511. 

At  the  time  the  assignment  to  Wilson  was  made,  the  firm  of 
Deming  and  Colt  was  insolvent,  and  therefore,  a  pressing  neces- 
sity existed  for  such  an  assignment  being  made.  The  partner- 
ship effects  were  not  sufiicient  to  pay  over  fifty  cents  on  the 
dollar.  Every  consideration  that  can  be  addressed  to  the  discre- 
tion of  the  court,  shows  that  this  assignment  should  be  upheUl 
for  the  protection  of  the  creditors. 
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S.  P.  Nash^  for  the  plaintiff. 

« 

L  The  assignment  to  Wilson,  as  trostee  for  creditors,  thon^ 
by  its  terms  giving  no  preferences,  being  made  without  the 
knowledge  or  consent  of  the  plaintiff,  was  void.  It  is  settled 
law  m  this  state^  that  one  partner  cannot,  without  the  consent  of 
his  co-partner,  make  an  assignment  to  a  trustee  for  creditors, 
wUh  preferences.  {Ha/vens  v.  Huseey^^  5  Paige  30 ;  Hitchoock  y. 
St.  Jolm^  1  Hoffin.  Ch.  Bep.  511 ;  and  see  Dema  t.  IajUI^  17  YeruL 
Eep.  890 ;  Kirby  v.  IngereoBL,  1  Dougl.  (Mich.)  172 ;  3  Kent 
44,  note  (b) ;  Story  on  Fartn.  §  101  and  note  3 ;  Holcombe's 
Leading  Cases,  73.) 

As  the  decisions  in  other  states  holding  a  contrary  doctrine  are 
repudiated  here,  so  the  arguments  and  dicta  on  which  those  de- 
cisions are  based,  which,  if  followed,  would  of  course  authorise 
assignments  without  preferences,  cannot  be  sufficient  with  ns 
to  uphold  them. 

The  case  of  an  assignment  by  one  partner,  which  does  not  gioc 
preferences^  has  not  been  adjudicated.  An  assignment  giving 
preferences  is  held  void,  but  not  for  giving  preferences.  If  both 
partners  join  in  such  assignment,  the  preferences  do  not  invali- 
date it.  So  if,  without  the  intervention  of  a  trusty  one  partner, 
without  his  co-partner's  consent,  appropriates  partnership  pro- 
perty to  the  payment  of  &vored  creditors,  his  act  is  confessedly 
valid.  But  an  assignment  to  a  trustee,  for  the  benefit  of  credi- 
tors, ipso  fdctOy  works  a  dissolution,  destroys  the  business,  and 
puts  the  non-consulted  partner  out  of  all  his  rights.  Except  by 
the  grace  of  the  assignee,  he  can  neither  advise,  negotiate,  nor 
aid  in  settling  the  partnership  affairs,  though  personally  liable 
for  all  the  debts ;  his  hands  are  tied  from  discharging  them,  and 
the  whole  authority  for  winding  up  the  estate,  is  vested  in  the 
chosen  agent  of  the  assigning  partner.  An  assignment  to  a 
trustee  is  not  an  exercise^  but  a  delegation^  of  partnership  author- 
ity ;  and  if  one  partner  cannot  delegate  the  winding  up  of  the 
partnership  business  by  an  assignment  which  gives  preferences, 
there  is  no  principle  upon  which  he  can  do  it  at  all. 

IL  K  an  assignment  by  one  partner  without  his  co-partner's 


NEW  YORK— OCTOBER,  1849.  289 

Deming  v.  Colt. 

consent  will  be  sustained  at  all,  it  can  only  be  for  the  protec- 
tion of  creditors,  in  a  case  of  clear  insolvency,  ot  pressing  neces- 
sity, and  when  the  party  not  joining,  cannot  be  consulted,  or, 
being  consulted,  refuses  his  assent. 

If  such  be  the  rule,  and  without  some  such  limits,  the  power, 
if  it  exists,  is  a  most  dangerous  one.  The  party  claiming  under 
such  an  assignment  must  establish  affirmatively  the  existence  of 
the  circumstances  which  justify  it.  None  of  them  exist  in  this 
case,  sufficient  to  justify  Colt,  without  the  concurrence  of  his 
partner,  in  exercising  this  unusual  power,  which,  to  s^y  the  least, 
is  on  the  extreme  verge  of  partnership  authority. 

in.  Lamson  &  Lathrop  have  acquired  no  rights  which  are  not 
subject  to  those  of  Deming,  and  of  the  partnership  creditors. 

By  the  terms  of  the  arrangement  with  Butts,  the  plaintiff 
acquired  rights,  in  the  enjoyment  of  which  a  court  of  equity 
would  have  protected  him.  The  premises  were  purchased  by 
Butts  for  the  business  of  the  concern,  the  title  being  taken  in  his 
name,  for  his  protection,  as  he  advanced  the  portion  of  the  pur- 
chase-money which  was  paid  down,  and  he  was  to  be  paid 
interest  on  that  as  capital.  Surplus  profits  were  to  be  appro- 
priated to  the  purchase  and  improvement  of  the  premises. 

Colt,  under  the  article  of  sale,  took  Butts's  place  in  the  part- 
nership. After  this,  some  of  the  purchase-money  was  paid  out 
of  the  business ;  and  additional  structures  were  made  upon  the 
premises,  partly  out  of  the  earnings  of  the  business,  and  partly 
upon  the  credit  of  the  firm. 

Ileal  estate  purchased  with  partnership  funds,  for  the  use  of 
the  firm,  although  the  legal  title  is  in  the  member  of  the  firm  in 
whose  name  the  conveyance  is  taken,  is  in  equity  considered  as 
the  property  of  the  firm,  for  the  payment  of  its  debts,  and  for 
the  purpose  of  adjusting  the  equitable  claims  of  the  partners  as 
between  themselves.  {Smith  v.  Tarleton^  2  Barb.  Ch.  R.  336 ; 
Buchcm  V.  Smwtieft^  Ibid.  165.) 

Whether  the  purchase  money  of  the  real  estate  has  been  all 
paid  by  the  firm,  or  only  a  part,  cannot  affect  this  doctrine. 
The  real  estate  is  charged  with  the  partnership  equities  to  the 
extent  that  partnership  funds  have  contributed  to  the  acquisition 
or  improvement  of  such  estate. 

Vol.  m.  19 
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A  purchaser  of  the  legal  title,  takes  subject  to  these  equities, 
unless  he  is  a  bonft  fide  purchaser  without  notice.  He  stands  in 
the  partner's  place  who  conveyed  to  him.  {Buchan  y.  Sumner, 
iibi  supra,) 

Among  plaintiff's  rights  and  equities,  were  the  right  to  become 
a  purchaser  of  the  premises  ;  the  right  to  have  the  expenditures 
for  improvements  taken  into  account  as  between  himself  and 
Butts,  and  himself  and  C!olt ;  the  right  to  have  the  moneys  paid 
to  Butts  taken  into  the  account  as  between  himself  and  Ck)lt ;  and 
above  all  the  right  to  the  good  will  of  the  business,  to  which  Colt 
had  never  contributed,  and  which  is  inseparably  connected  with 
the  premises.  Plaintiff  clearly  had  a  right  as  against  Colt,  and 
he  has  the  same  right  against  Lamson  and  Lathrop,  to  have  the 
premises  sold  with  this  good  will,  so  that  its  value  should  not  be 
lost  to  himself  or  the  creditors ;  at  which  sale  he  could  become 
a  purcl&ser.  (Collyer  on  Partn.,  §§  321,  322,  161-2,  Ed.  of 
1848.) 

By  the  Coubt.  Oaklet,  Ch.  J. — This  case  involves  a  question 
of  great  practical  importance,  which,  so  far  as  we  can  learn,  has 
never  been  decided  by  the  courts  of  this  state,  viz.  whether  it  is 
competent  for  one  member  of  a  partnership,  without  the  assent 
or  concurrence  of  his  copartner,  who  is  present  or  capable  of 
acting,  to  make  a  general  assignment  of  the  property  and  effects 
of  the  firm,  to  a  trustee  for  the  payment  of  the  partnership  debts, 
ratably  and  in  equal  proportion. 

The  state  of  the  law  as  settled  in  this  state,  appears  to  be  this : 
It  has  been  held  by  the  Court  of  Chancery  that  one  partner  may, 
from  time  to  time,  without  the  assent  of  his  copartner,  assign 
and  deliver  specific  portions  of  partnership  property  to  a  creditor 
of  the  firm  in  payment  of  a  debt.  That  inasmuch  as  it  is  in  the 
power  of  one  member  of  a  firm  to  pay  off  a  debt,  he  may  pay  it 
in  a  specific  chattel,  actually  delivered  to  the  creditor,  as  well  as 
in  money. 

It  has  also  been  adjudged,  that  a  general  assignment  by  one 
partner  to  a  trustee  for  the  benefit  of  creditors,  giving  pre- 
ferences, executed  without  the  assent  and  against  the  wishes  of 
his  copartner,  cannot  be  sustained.    This  was  on  the  ground  that 
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such  an  act  was  not  incident  to  the  rights  or  the  power  of  any 
one  partner.  It  appears  to  ns  that  the  decision  referred  to  rests, 
not  on  the  principle  that  preferences  may  not  in  any  case  be 
given  by  one  partner ;  because  that  may  be  done  by  a  specific 
payment,  or  application  of  property,  in  the  mode  already  stated ; 
bnt  on  the  principle  that  one  partner  cannot,  of  his  own  exclu- 
sive authority,  make  a  trustee  to  dispose  of  the  partnership 
effects  in  behalf  of  all  the  copartners.  That  it  is  not  incident  to 
the  right  of  one  partner  thus  to  select  an  agent,  and  clothe  him 
with  all  the  authority  of  the  firm  for  the  disposal  and  application 
of  its  property. 

It  is  obvious  to  every  one  who  will  consider  the  matter,  that 
no  such  right  can  exist,  when  the  concern  is  solvent,  and  the 
business  of  the  firm  is  going  on  in  its  usual  course.  It  is 
contrary  to  the  very  nature  of  the  contract  of  partnership. 

Nor  do  we  perceive  that  the  circumstance  of  insolvency  can 
make  any  difference.  In  that  case  each  partner  has  a  great  and 
powerful  interest  to  see  that  a  proper  person  is  selected  to  wind 
up  the  aifairs  of  the  concern ;  as  a  judicious  administration  of 
the  estate  will  beneficially  affect  the  extent  of  the  liability  of 
each  partner  for  the  debts  finally  remaining  undischarged,  as 
well  as  the  prospect  of  an  ultimate  surplus. 

On  the  principle  which  forbids  such  assignments,  giving 
preferences,  we  hold  that  one  partner  cannot  execute  a  general 
assignment  to  a  trustee  for  creditors,  (although  it  prefers  no  one,) 
without  the  concurrence  of  his  associates.  Such  assignments 
may  be,  and  indeed  have  been  upheld  in  some  of  the  other 
states,  but  we  believe  always  on  some  peculiar  circumstance, 
such  as  the  residence  or  absence  of  the  other  partners  abroad,  or 
the  like. 

The  chancellor,  in  the  case  of  Egberts  v.  Wood^  3  Paige  517, 
reviewed  the  authorities  then  published,  and  showed  that  they 
did  not  sustain  the  doctrine  contended  for  here.  He  did  not, 
however,  express  an  opinion  on  the  point.  In  Havens  v.  Hussey^ 
5  Paige  30,  he  decided  that  one  partner  could  not,  against  the 
wishes  of  his  copartner,  assign  the  partnership  effects  to  a 
trustee,  for  the  benefit  of  creditors,  making  preferences  between 
them  ;   on  the  principle  that  it  was  no  part  of  the  ordinary 
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business  of  a  copartnership  to  appoint  a  trustee  of  all  the 
partnership  effects,  for  the  purpose  of  selling  and  distributing 
the  proceeds  among  the  creditors  in  unequal  proportions. 

The  question  was  more  or  less  discussed  intllamsony,  St^rryj 
6  Cranch  300  ;  Anderson  v.  Tompkins^  1  Brockenbrough's 
C.  C.  R.  456  ;  Robinson  v.  Oraicder,  4  M'Cord's  Law  E.  519 ; 
DecherWs  case^  5  Watts  222 ;  Hitchcock  v.  St.  John^  1  Hoff.  Ch. 
R.  511  ;  and  Kirhy  v.  IngersoU^  1  Dougl.  R.  (Michigan,) 
173,  177. 

In  the  latter  case,  an  assignment  like  the  one  before  us  was 
held  to  be  invalid  in  a  well  reasoned  opinion ;  and  although 
a  different  doctrine  may  prevail  in  other  states,  we  have  no  hesita- 
tion in  holding  that  a  partner  can  in  no  case  make  a  general 
assignment  to  a  trustee  for  the  benefit  of  creditors,  against  the 
consent  or  without  the  acquiescence  of  his  copartner — ^the  latter 
being  present  or  capable  of  acting  in  the  matter.  The  insolvency 
of  the  firm,  which  is  urged  as  warranting  Colt  in  making  this 
assignment,  might  be  a  good  reason  for  such  an  act  where  there 
is  a  necessity  for  prompt  action,  in  order  to  avoid  preferences 
and  to  prevent  a  sacrifice  of  property ;  the  other  partner  being 
abroad  or  absent  so  that  he  cannot  be  consulted*  and  the  affair 
being  conducted  in  entire  good  faith.  There  is  no  circumstance 
of  the  kind  here ;  and  indeed  for  what  we  can  see^  the  firm 
might  have  continued  its  business  till  this  time.  The  assignment 
to  Wilson  is  therefore  void. 

As  to  the  transfer  of  the  real  estate  to  Lamson  &  Lathrop — 
although  the  purchase  was  made  in  the  name  of  Butts,  still, 
taking  all  the  facts  into  view,  we  'consider  that  the  land  was 
assets  of  the  firm.  The  price  was  to  be  paid  out  of  the  profits 
of  the  concern,  and  to  some  extent  payments  were  made  from 
the  partnership,  in  improving  the  property.  It  was  bought  for 
the  purposes  of  the  firm,  to  enable  the  partners  to  carry  on  their 
business ;  and  it  is  to  be  deemed  in  equity  as  partnership  effects, 
which  could  not  be  thus  disposed  of  by  the  act  of  one  partner, 
without  the  sanction  of  the  other. 

The  judge  was  right  in  refusing  to  dissolve  the  injunction,  and 
the  appeal  must  be  dismissed. 
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In  the  second  cause,  Hayes  v.  Heyer  and  oihers^  the  facts 
appear  in  the  judgment  of  the  court.  The  suit  was  commenced 
in  the  late  court  of  chancery,  and  came  to  this  court  from  the 
supreme  court.    The  cause  was  argued  bj 

H  F.  Clark^  for  the  plaintiff,  and 

H  Ketchum  and  T.  Fesaenden^  for  the  defendants'. 

Campbell,  J.,  delivered  the  opinion  of  the  court : — 

The  bill  in  this  cause  was  filed  for  the  purpose  of  setting 
aside  an  assignment,  made  by  the  defendant  Heyer,  with  the 
assent  of  the  defendant  Ketchum,  to  the  defendant  Bement. 
The  complainant  and  Heyer  were  the  general  partners,  and 
Ketchum  was  the  special  partner,  in  a  limited  partnership, 
transacting  a  wholesale  grocery  business  in  the  city  of  New 
York,  under  the  firm  name  of  Hayes  &  Heyer. 

On  the  11th  of  December,  18:1:6,  Heyer,  in  the  name  of  the 
firm,  executed  a  general  assignment  of  all  the  partnership  effects 
to  Bement,  providing  for  payment  of  all  the  creditors  ratably 
according  to  their  respective  claims.  At  the  time  of  its 
execution,  the  complainant  was  in  the  city,  and  at  the  place  of 
business  of  the  firm,  but  did  not  learn  that  an  assignment  had 
been  made  until  some  days  after,  and  has  never  given  a  direct 
or  implied  assent.  The  special  partner  consented  to  its  execu- 
tion. Tlie  complainant  files  this  bill  to  set  aside  the  assignment, 
aDeging  among  other  things,  that  under  the  circumstances  of  this 
case,  the  defendant  Heyer  had  no  power  to  make  it.  We  shall 
proceed  to  consider  this  point,  without  adverting  to  the  others 
raised  by  the  complainant,  because  if  it  is  determined  in  his 
favor,  the  case  is  disposed  of. 

The  title  of  the  revised  statutes  relative  to  limited  paiiaier- 
ships,  (1  K.  S.  764,)  appears  to  have  constituted  the  effects  of 
the  firm  a  special  fund  for  the  benefit  of  all  the  creditora ;  which 
fund,  in  case  of  insolvency,  is  to  be  distributed  among  such 
creditors  ratably,  in  proportion  to  the  amount  of  their  respective 
debts.  If  the  insolvent  partners  neglect  to  place  the  partnership 
efiects  in  the  hands  of  a  proper  and  responsible  trustee,  to  be 


'n 
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distributed  without  delay  among  all  the  creditors  of  the  firm 
other  than  the  special  partner,  ratably  in  proportion  to  the 
amount  of  their  several  debts  either  due  or  to  become  due,  any 
creditor  may  file  a  bill  in  this  court  in  behalf  of  himself  and  the 
other  creditors  of  the  firm,  and  may  have  a  receiver  appointed. 
{Innes  v.  Zcmmtg^  7  Paige  583.)  K  this  firm  was  then  insol- 
vent, Heyer  did  no  more  than  was  his  duty  or  that  of  the  firm, 
in  placing  the  funds  in  the  hands  of  a  proper  party  for  distribu- 
tion, provided  he  had  the  requisite  power.  When  any  part- 
nership becomes  insolvent,  in  equity  the  property  constitutes  a 
fund  which,  in  case  of  disagreement  of  the  partners,  the  court 
would  place  in  the  hands  of  a  receiver  for  equal  distribution. 
In  relation  to  general  or  limited  co-partnerships,  we  apprehend 
the  rule  is  the  same  when  distribution  is  made  by  the  court ;  but 
when  directed  by  the  partners  themselves,  in  ordinary  co-part- 
nerships, they  may  give  preferences  to  one  creditor  or  class  of 
creditors  over  others,  while  in  limited  co-partnerships,  the  statute 
restricts  that  power  and  prescribes  the  mode  of  distribution. 
But  in  both  cases,  the  question  of  the  power  of  a  single  partner 
applies.  In  both  cases,  all  the  partners — ^at  least  all  the  general 
partners  in  a  limited,  as  well  as  in  an  ordinary  co-partnership, 
have  an  equal  interest  in  seeing  that  the  best  disposition  be 
made  of  the  assets,  that  the  trustees  who  may  be  appointed  shall 
enjoy  the  confidence  of  all,  and  shall  render  the  proceeds  of  the 
partnership  most  effectual  in  the  discharge  of  the  partnership 
liabilities.  In  this  case,  if  the  firm  of  Hayes  and  Heyer  was 
insolvent,  then  Ketchum,  Rogers  &  Bement,  who  were  large 
creditors,  might,  according  to  the  decision  in  In7i€S  v.  Lansingy 
have  at  once  filed  their  bill,  and  compelled  an  assignment  of 
the  effects  of  the  special  partnership  to  a  receiver.  It  was  not 
necessary  to  proceed  to  judgment.  They  would  thus  have 
obtained  the  object  sought  under  the  assignment,  and  would 
have  deprived  the  complainant  of  all  control.  If,  on  the  other 
hand,  the  firm  of  Hayes  and  Heyer  was  not  insolvent,  as  con- 
tended by  the  defendants,  then  the  assignment  was  clearly  void, 
and  would  have  been,  if  made  by  all  the  partners,  because  it 
would  manifestly  operate  to  hinder  and  delay  creditors.  Cer- 
tainly, no  individual  or  firm  being  solvent,  and  having  sufficient 
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assets  to  pay  his  or  their  debts,  can  be  allowed  to  make  an 
assignment  for  the  purpose  of  thus  preventing  a  sacrifice,  and 
securing  to  the  ass^ors  a  larger  surplus  than  would  remain,  if 
the  property  was  forced  to  an  immediate  sale. 

It  is  evident,  from  the  testimony  in  this  case,  that  this  jBrm 
was  insolvent  at  the  time  of  the  assignment,  though  irom  the 
representations  made  by  the  general  partners,  it  may  well  have 
been  supposed  by  the  special  partner  and  the  assignee  that  such 
was  not  the  fact.  We  shall  tiierefore  proceed  upon  the  ground 
that  the  firm  was  insolvent  Could,  then,  Heyer  and  the  special 
partner  make  the  assignment,  the  complainant,  who  was  the 
other  general  partner,  being  present  at  the  place  of  business  of 
the  firm  on  the  very  day  it  was  made,  and  who  at  the  time  did 
not  know  it  was  contemplated,  and  who  remained  for  some  time 
after  in  ignorance  of  its  existence?  It  is  true,  that  on  the 
following  day  the  complainant  consented  to  a  dissolution,  and 
authorized  Heyer  to  collect  the  debts  and  to  discharge  the 
liabilities  of  the  firm.  But  this  assent  to  a  dissolution,  given  on 
tke  following  day,  in  ignorance  of  the  assignment,  cannot  be 
considered  as  a  ratification.  That  assent  to  a  dissolution  con- 
veyed no  authority  to  Heyer  to  appoint  other  trustees  or 
assignees  to  wind  up  the  estate,  even  if  it  had  been  made  on 
the  previous  instead  of  the  subsequent  day.  The  assignment 
must  stand  or  fiall,  according  to  the  determination  of  the  ques- 
tion, wheth^  on  the  11th  of  December,  the  day  of  its  execution^ 
Heyer  had  the  power  to  make  it.  In  mercantile  co-partnerships, 
especially  in  the  purchase  and  sale  of  goods,  in  the  acceptance, 
drawing  and  indorsing  of  bills  of  exchange  and  promissory 
notes,  the  single  partner  acts  within  the  scope  of  powers  neces- 
sary generally  to  the  very  existence  of  the  co-partnership,  and 
without  which  it  would  oftentimes  possess  neither  vigor  nor 
vitality.  In  the  general  management  of  the  business  of  the  firm, 
^^so  intimate  is  the  confidence,  and  so  universal  the  commu- 
nity of  interest  and  operation  between  partners,^  that  it  would 
be  difficult  to  mark  out  the  precise  line  which  limits  the  power 
of  the  partner  over  the  partnership  effects,  and  indeed  indirectly 
over  the  separate  fortunes  of  the  other  members  of  the  associa- 
tion.   But  the  power  which  is  necessary  to  direct,  manage,  and 
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control,  to  buy  and  to  sell,  to  create  and  to  discharge  liabilities^ 
and  which,  unless  limited  by  express  agreement,  rests  neces- 
sarily in  each  co-partner,  is  dependent  upon  the  life,  upon  the 
actual  existence  of  the  co-partnership.  While  the  partnership 
liyes,  this  power  is  required,  as  well  for  the  conyenience  of  the 
partners  themselves,  as  for  the  protection  of  those  who  deal  with 
ihem.  When  the  partnership  ceases,  when  it  is  dissolved  by 
the  death  of  any  of  its  members,  by  bankruptcy  or  assignment, 
then  the  power  exercised  by  individual  partners  is  limited,  for 
the  necessity  for  its  exercise  no  longer  exists.  One  partner 
cannot  by  will,  introduce  his  executor  or  representative,  or  any 
other  person  into  the  co-partnership,  nor  can  he  by  assignment 
of  this  interest  bring  his  assignee  into  the  firm,  nor  in  case  of 
individual  bankruptcy,  does  the  representative  of  the  estate  of 
the  bankrupt  partner,  become  a  member  of  the  partnership.  In 
short,  when  by  the  accidents  of  death,  or  by  the  misfcMtunes 
of  trade,  the  partnership  becomes  dissolved,  the  representatives 
of  the  deceased  or  failing  partner  possess  only  the  power  of 
compelling  an  account  and  settlement  of  the  partnership  busi- 
ness. We  cannot  therefore  see  upon  what  principle,  a  single 
member  of  a  failing  firm  possesses  the  power  of  appointing  a 
trustee,  and  without  consent  or  knowledge  of  the  other  partners, 
transferring  to  such  trustee  the  entire  partnership  efiectB,  and 
empowering  him  to  compromise  the  debts  due,  and  collect  and 
distribute  the  assets.  Such  a  power  is  not  necessary,  and  ought 
not  to  be  implied.  We  entirely  concur  in  the  views  expressed 
in  the  case  ofDeming  v.  Colt^  decided  by  our  brethren,  (a)  and 
the  decision  in  that  case  may  therefore  be  considered  as  express- 
ing the  unanimous  opinion  of  all  the  justices  of  this  cotirt,  ^  that 
a  partner  can  in  no  case  make  a  general  assignment  to  a  trustee 
for  the  benefit  of  creditors,  against  the  consent  or  without  the 
concurrence  of  his  co-partner,  the  latter  being  present,  and 
capable  of  acting  in  the  matter.'' 

We  have  looked  into  the  cases  cited  by  the  defendants,  and 
find  nothing  which  induces  us  to  change  the  views  herein 


(«)  See  preceding  case,  Dtming  v.  Colt, 
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expressed.  The  case  of  Haarison  v.  Sterry^  5  Cranch,  does 
not  present  circumstances  like  the  present.  There  was  in  that 
case  only  a  partial  assignment.  It  did  not  extend  to  all  the 
effects  of  the  partnership.  It  was  made  bj  the  managing 
partner  residing  in  the  United  States,  the  other  co-partners 
residing  in  England.  It  appears  also  that  the  managing  partner, 
who  made  the  partial  assignment,  held  powers  of  attorney  from 
his  co-partners,  though  not  deemed  snflScient  to  empower  him 
in  terms  to  execute  a  deed  in  their  name.  The  confidence  and 
general  trust  reposed  in  him  were  however  manifest. 

In  the  case  of  Anderson  v.  TonypJdna  and  othera^  1  Brock- 
enbnrgh  456,  Chief  Justice  Marshall  certainly  considers  at  length 
the  question  of  the  power  of  one  partner  to  make  a  general 
assignment,  and  he  comes  to  the  conclusion  that  under  the  cir- 
cumstances of  that  case,  the  partner  had  the  power  to  make  it. 
There  the  firm  were  transacting  business  in  Virginia;  one 
partner  had  left  for  Europe,  and  the  firm  having  failed  in  busi- 
ness, the  partner  remaining  made  the  assignment.  In  that  case, 
however,  he  observes,  "  this  power  woidd  certainly  not  be  exer- 
cised in  the  presence  of  a  partner  without  consulting  him,  and 
if  it  were  so,  slight  circumstances  would  render  the  transaction 
suspicious,  and  perhaps  fix  on  it  the  imputation  of  fraud."  Also 
he  says,  "this  reasoning  applies  with  increased  force,  when  we 
consider  the  situation  of  these  partners.  The  one  was  on  a 
voyage  to  Europe,  the  other  in  possession  of  all  the  partnership 
effects  for  sale — ^the  absent  partner  could  have  no  agency  in  the 
sale  of  them — he  could  not  be  consulted — ^he  could  not  give  an 
opinion — in  leaving  the  country  he  must  have  intended  to  con- 
fide all  its  business  to  the  partner  who  remained  for  the  purpose 
of  transacting  it :"  and  in  another  part  of  his  opinion,  he  adds, 
"  in  extraordinary  cases,  an  extraordinary  use  of  power  must  be 
made."  The  circumstances  which  marked  that  case  do  not  exist 
in  this.  Here  the  partner  was  present,  and  could  have  been, 
and  ought  to  have  been  consulted.  But  in  that  case,  with  all 
due  respect  to  the  opinions  of  that  learned  and  almost  unequalled 
judge,  we  cannot  but  think  that  his  reasoning  shows  the  neces- 
sity and  existence  of  the  great  power  of  a  partner,  in  the  general 
management  of  its  business  during  the  lifetime  of  the  co-partner- 
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ship,  rather  than  in  appointing  troBtees,  and  in  giving  exdur 
sively  the  direction  to  the  settlement  of  its  affairs  when  it  shaJl 
have  ceased  to  exist.  In  the  one  case,  the  existence  of  the  power 
is  necessary  for  the  protection  of  those  who  deal  with  the  firm ; 
in  the  other,  by  its  non-existence  the  partners  may  be  protected 
against  each  other. 

Another  able  judge  of  the  supreme  court  of  the  United  States, 
Justice  Washington,  in  PlerpoirU  v.  Gfraham^  4th  Wash.  C.  C.  B. 
232,  a  case  where  there  was  an  assignment  made  by  one  partner, 
the  other  being  absent,  observes,  ^'  that  though  each  partner  is  pos- 
sessed of  the  whole  effects,  and  may  dispose  of  the  whole  to  third 
persons  who  deal  with  the  partnership,  and  though  such  power 
becomes  of  necessity  incorporated  into  the  nature  and  being  of 
the  association,  yet  ^^  it  may  admit  of  serious  doubt  whether  one 
partner  can,  without  the  consent  of  his  associates,  assign  the 
whole  of  its  partnership  effects,  (otherwise  than  in  the  course  of 
trade  in  which  the  firm  is  engaged,)  in  such  a  manner  as  to 
terminate  the  partnership.  An  assignment  of  all  the  effects  to 
trustees  for  the  benefit  of  the  creditors  of  the  concern,  would 
seem  emphatically  to  be  of  this  character.  Such  is  its  obvious 
design,  and  such  must  be  its  necessary  consequence.'^ 

We  entertain  no  doubt  that  in  this  case  Heyer  did  not  possess 
the  power  to  make  the  assignment,  and  therefore  it  must  be  set 
aside,  and  a  receiver  must  be  appointed  of  all  the  effects  of  the 
partnership.  The  assignee  may  be  allowed  for  such  payments 
of  dividends  as  have  been  made  to  creditors  pursuant  to  the 
statute,  paying  over  the  balance  on  hand  to  the  receiver,  but  the 
assignee  is  not  to  be  allowed  commissions. 

An  account  must  be  taken  between  the  partners,  and  of  jhe 
partnership  effects,  and  for  this  purpose,  and  for  the  appoint- 
ment of  a  receiver,  an  order  of  reference  must  be  entered 
referring  it  to  Hon.  A.  Vanderpoel.  The  question  of  costs  is 
reserved  until  the  coming  in  of  the  report  of  the  referee. 
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Huff  v.  Knapp,  Chamberlain  of  the  City  of  New  York. 

Tlie  marine  court  of  the  city  of  New  York  is  not  a  court  of  record,  in  the  strict  legal 
eenae  of  that  term.  It  may  be  called  a  statutory  court  of  record,  having  certain 
poweis  of  each  a  court  expresely  given  it  by  the  statute,  and  none  others.  But  it 
has  none  of  the  incidental  powers  of  a  court  of  record. 

It  has  no  power  to  appoint  any  officers,  except  such  as  are  expressly  named  in  and 
authorized  by  the  act  creating  the  court,  or  subsequent  acts. 

Accordingly  held,  that  a  person  appointed  erier  of  the  marine  court,  by  the  jus- 
tices thereof,  there  being  no  law  therefor,  could  not  maintain  an  action  against  the 
chamberlain  of  the  city,  to  recover  compensation  for  his  services  in  that  capacity. 
(Before  DuER,  Mason,  and  Cajitbsll,  J.J.) 
Sept.  18 ;  Oct.  20,  1849. 

This  was  an  action  brought  against  the  chamberlain  of  the  city 
of  New  York,  to  recover  for  services  as  crier  of  the  marine 
conrt,  from  the  8th  day  of  March,  1841,to  the  17th  of  January, 
1845.    The  amount  claimed  was  $1  50  per  day. 

The  complaint  alleged  that  the  marine  court  is  a  court  of 
record ;  the  appointment  of  the  plaintiff  to  the  office  of  crier,  by 
the  justices  of  that  court ;  that  by  virtue  of  his  appointment  he 
had  exercised  the  functions  of  the  office  for  the  period  mentioned ; 
and  that  payment  for  the  services  thus  rendered,  had  been  de- 
manded of  the  defendant,  accompanied  by  evidence  of  the  plain- 
tiff's appointment,  and  of  the  performance  of  the  services  for 
which  compensation  was  claimed. 

The  defendant  demurred  to  the  complaint,  on  various  grounds, 
which,  by  reason  of  the  view  taken  of  the  case  by  the  court,  it 
is  unnecessary  to  recapitulate.  The  main  question  raised  upon 
the  argument,  and  passed  upon  in  the  opinion  of  the  court, 
was  as  to  whether  the  marine  court  was  such  a  court  of  record, 
as  to  have  the  power  of  appointing  a  crier.  This  point  was  not 
directly  raised  by  the  demurrer,  but  it  was  stipulated  on  the 
argument  that  the  court  should  pass  upon  the  question. 

A.  Ifash^  for  the  plainti£ 

H.  E,  Dames^  for  the  defendant.  4 
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By  the  Coubt.  Mason,  J. — ^This  is  an  action  by  the  plain- 
tiff, claiming  to  be  crier  of  the  marine  conrt  of  the  city  of  K"ew 
York,  for  his  services  as  snch  crier,  from  the  8th  of  March,  1841, 
till  the  17th  January,  1845. 

The  plaintiff  founds  his  claim  upon  the  tenth  section  of  the 
act,  entitled  ^^  an  act  concerning  costs  and  fees  in  courts  of  law, 
and  for  other  purposes,^'  passed  May  14, 1840,  and  the  first  sec- 
tion of  the  act,  entitled  ^'  an  act  in  relation  to  the  compensation 
of  criers  and  sergeants-at-arms,"  passed  April  11, 1842. 

The  tenth  section  of  the  act  of  1840,  after  prescribing  the 
compensation  of  the  criers  of  the  supreme  court,  contains  as 
follows: — ^^ Criers  of  other  courts  shall  receive  during  their 
attendance  upon  the  court,  the  same  compensation  as  constables 
are  by  law  allowed,  to  be  audited  and  paid  as  county  charges." 
The  first  section  of  the  act  of  April  11, 1842,  also  prescribes  the 
compensation  of  the  criers  of  the  supreme  court  and  of  the  ser- 
geant^at-arms  of  the  court  of  chancery,  and  then  contains  the 
following  clause : — "  Criers  of  other  courts  shall  receive  one 
dollar  and  fifty  cents  for  each  day  during  their  attendance  upon 
the  court,  to  be  certified  by  the  clerk  of  the  court,  and  to  be 
paid  by  the  treasurer  of  the  county,  or  chamberlain  of  the  city 
in  which  such  court  shall  be  held,  on  the  production  of  the  cer- 
tificate of  the  clerk  specifying  the  number  of  days  such  crier 
shall  have  attended." 

The  second  section  of  this  act  repeals  the  tenth  section  of  the 
act  of  1840. 

It  is  very  clear  that  the  plaintiff  cannot  recover  in  this  suit 
against  the  chamberlain  of  the  city,  for  services  performed  prior 
to  the  passage  of  the  act  of  1842 ;  since  the  compensation  for 
such  services  was,  by  the  act  of  1840,  to  be  audited  by  the. board 
of  supervisors  and  paid  as  county  charges.  There  is  this  further 
objection,  that,  by  the  thirty-ninth  section  of  the  act  of  1840,  it 
was  declared,  that  the  act  should  not  apply  to  the  marine  court 
The  counsel  for  the  plaintiff  endeavored  to  distinguish  between 
the  court  and  its  oflBcers,  and  contended,  that  the  restriction  of 
the  thirty-ninth  section  must  be  confined  to  the  proceedings  in 
the  court,  and  to  the  fees  of  the  justices  themselves,  and  not  of 
the  ofScers  of  the  court.    But  we  think,  that  the  manifest  mean- 
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ing  of  the  section  is,  that  the  act  is  to  have  no  relation  to  the 
court,  its  proceedings,  or  officers.  The  act  of  1842,  however, 
has  no  such  resti*iction ;  and,  although  it  was  urged  by  the 
counsel  for  the  defendant,  that  it  was  only  to  be  considered  as  a 
substitute  for  the  tentih  section  of  the  act  of  1840,  and  that  the 
thirty-ninth  section  of  the  last  mentioned  act  controls  it,  yet,  as 
the  act  of  1842  is  in  terms  applicable  to  all  courts  having  criers, 
or  entitled  by  law  to  have  them,  we  shall  consider  it  as  extend- 
ing to  the  marine  court,  if  that  court  is  by  law  authorized  to 
appoint  a  crier. 

This  was  the  principal  question  discussed  on  the  argument. 
It  is  not  perhaps  directly  raised  by  the  demurrer  to  the  com- 
plaint. Yet  as  the  parties  have  stipulated,  tiiat  the  court  may, 
upon  the  demurrer,  decide  whether  the  marine  court  possessed 
the  power  to  appoint  a  crier,  and  whether  the  act  of  1842  gives 
his  compensation,  we  proceed  to  consider  it. 

The  counsel  for  the  plaintiff  admits  that  there  is  no  express 
provision  of  the  statute  conferring  this  power,  but  contends  that 
the  court  possesses  it  as  an  incident  to  its  character  as  a  court  of 
record.  He  insists  that  all  courts  of  record  have  the  power  to 
create  bailiffs,  or  Serjeants,  or  criers,  from  the  simple  fact  of  their 
being  courts  of  record  ;  and  perhaps  the  English  authorities 
cited  on  the  argument  bear  him  out  in  this  position,  so  far  as 
common  law  courts  of  record  are  concerned.  The  question  then 
presents  itself,  is  the  marine  court  in  all  respects  a  court  of 
record,  and  does  it  possess  all  the  power  incident  to  a  common 
law  court  of  record  ? 

The  act  constituting  this  court,  originally  named  the  Justice's 
Court  in  and  for  the  city  and  county  of  New  York,  is  to  be  found 
in  2  Bev.  Laws,  p.  381  to  398,  and  forms  part  of  the  act  entitled, 
"  An  act  to  reduce  several  laws  relating  particularly  to  the  city 
of  New  York  into  one  act,"  passed  April  9, 1813.  The  106th  sec. 
declares,  that  for  the  purposes  of  heariug,  trying,  and  determin- 
ing all  such  actions  as  were  made  cognizable  before  the  same 
court,  such  court  was  thereby  vested  with  all  such  powers  and 
authority  as  is  vested  in  other  courts  of  record  in  this  state,  and 
was  thereby  made  and  constituted  a  court  of  record.  It  will  be 
perceived  fliat  the  powers  of  a  court  of  record  are  conferred  in 
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this  section,  only  for  the  purpose  of  hearing,  &c.,  actions  of  which 
it  has  cognizance  ;  and  there  is  no  general  grant  of  such 
powers.  A  similar  provision  is  contained  in  the  86th  section  of 
the  same  act  with  regard  to  assistant  jostices'  courts.  (2  R.  L. 
870.    See  also  1  R.  387,  §  1.) 

The  107th  section,  however,  declares  explicitlj,  that  the  said 
court  shall  be,  and  is  hereby  declared  to  be  a  court  of  record,  and 
shall  have  a  seal  and  a  clerk.  This  section  was  principally 
relied  on  by  the  counsel  for  the  plaintiff,  and  was  deemed  by  him 
to  be  conclusive.  In  determining  this  point,  however,  we  are 
not  to  confine  our  view  to  a  single  section,  but  to  look  at  the 
whole  act,  and  by  doing  so  we  shall  find  that  the  marine  court  is 
a  court  of  special  and  peculiar  jurisdiction — ^that  its  powers  and 
all  its  modes  of  procedure  are  particularly  prescribed  by  the  act, 
and  are  similar  to  those  in  the  ordinary  justice's  courts — ^that  the 
compensation  to  the  justices  was  originally  derived  in  the  same 
way,  from  fees  paid  by  the  parties ;  that  its  process  is  executed, 
not  by  the  sheriff,  but  by  marshals  and  constables ;  that  in  all 
these  and  numerous  other  particulars,  it  differs  fi'om  all  the 
other  courts  of  common  law  jurisdiction  in  this  state,  except 
courts  of  justices  of  the  peace. 

The  late  supreme  court  has  on  several  occasions  been  called 
upon  to  give  a  construction  to  this  part  of  the  statute.  Thus  in 
the  case  of  The  People  v.  the  Justices  of  the  Marine  Courts  (12 
Wend.  220,)  it  was  decided  that  the  marine  court  had  no  power 
to  set  aside  judgments  and  grant  new  trials.  The  court  say, "  we 
have  looked  into  the  statute  instituting  this  court  and  investing  it 
with  judicial  powers,  and  we  are  satisfied  no  authority  can  there 
be  found  authorizing  the  marine  court  to  set  aside  judgments  and 
grant  new  trials ;"  and  again,  "  the  restrictions  and  limitations 
upon  the  remedy  by  certiorari^  would  seem  to  repel  the  idea  of 
an  unlimited  power  in  these  cdurts,  at  discretion,  to  arrest  a 
judgment  or  grant  a  new  trial.  The  power,  tmless  expressly 
given,  is  too  delicate  and  important  to  be  executed  by  tribunals 
deriving  their  existence  by  statute."  The  court  evidently  pro- 
ceeded on  the  idea  that  not  only  was  the  court  created  by 
statute,  but  that  it  possessed  no  powers  except  such  as  were 
expressly  granted  by  statute. 
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In  the  case  of  Lester  v.  Redmond^  (6  Hill  590,)  the  marine 
conrt  had  decided  that  the  limitation  of  six  years  to  actions  upon 
judgments  rendered  in  any  conrt  not  being  a  court  of  record, 
(2  K.  S.  296,)  did  not  apply  to  that  court,  because  it  was  a  court 
of  record.  The  superior  court  had  reversed  the  judgment,  on 
the  ground  that  the  marine  court  was  not  a  court  of  record,  and 
the  supreme  court  affirmed  the  judgment  of  this  court. 

The  justices'  court  of  the  city  of  Albany,  is  in  many  respects 
like  the  marine  court.  It  is  composed  of  three  justices,  has  a 
derk  and  a  seal,  and  is  declared  to  be  a  court  of  record.  In  the 
case  of  WheaUm  v.  Fellows^  (23  Wend.  375,)  the  question  was 
presented,  whether  nil  debet  was  a  good  plea  to  an  action  on  fl 
judgment  rendered  in  that  court,  or  whether  it  should  have 
been  nvl  Ud  record;  and  the  court  after  premising  that  if  the 
judgment  was  to  be  regarded  in  the  same  light  as  a  judgment 
rendered  by  a  justice  of  the  peace,  nil  debet  was  the  proper  plea ; 
but  if  it  should  be  treated  like  a  judgment  of  the  supreme  or  a 
county  court,  the  plea  should  have  been  nvl  Uel  record;  en- 
tered into  a  minute  examination  of  the  powers  and  mode  of  pro- 
ceeding in  that  court,  and  came  to  the  conclusion  that,  while  it 
possessed,  like  other  justices'  courts,  many  of  the  powers  of  a 
court  of  record,  yet  it  was  not  in  a  strict  legal  sense  entitled  to 
that  character,  that  its  judgments  were  not  enrolled,  and  a  writ 
of  error  would  not  lie  upon  them,  both  of  which  particulars  are 
incident  to  a  court  of  record,  and  that  therefore  nil  debet  was  the 
proper  plea.  The  marine  court  resembles  the  justices'  court  of 
Albany  in  the  particulars  relied  on  by  the  supreme  court  fortius 
decision.  (See  §  110, 142.)  • 

There  are  various  legislative  enactments,  which  show  that  the 
legislature  coincided  with  the  court,  in  their  views  on  this  subject. 
For  instance,  the  Ist  chapter  of  part  3d  of  the  revised  statutes, 
treats  of  courts  of  general  or  United  jurisdiction,  embracing  the 
courts  of  errors,  of  chancery,  supreme  court,  Ac.  The  second 
chapter  relates  to  courts  of  peculiar  and  special  jurisdiction, 
among  which  we  find  the  marine  court,  (2  R.  S.  323,  3d  ed. ;) 
and  also  several  provisions  relative  to  justices'  courts,  are  made 
applicable  to  the  marine  court.  (2  lb.  p.  3T2,  3d  ed.  §  314.) 
13)6  third  chapter  of  the  third  part  is  divided  into  two  titles ; 
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the  first  contains  general  provisions  concerning  the  conrts  of  jus- 
tice specified  in  the  two  preceding  chapters ;  and  the  eecond, 
general  provisions  respecting  courts  of  record;  and  the  first  sec- 
tion of  the  second  title,  declares  that  tiie  several  courts  treated  of 
in  the  first  chapter  are  oowrts  of  record^  thns  excluding  from  this 
description,  the  court,  treated  of  in  the  second  chapter.  (2  lb. 
375,  3d  ed.) 

Again,  in  2  E.  S.  454,  3d  ed.,  it  is  enacted  that  all  judg- 
ments thereafter  rendered  in,  a/ny  cawrt  of  record^  shall  bind  and 
be  a  charge  on  real  estate.  But  it  never  was  pretended  that 
judgments  in  the  marine  court  bound  real  estate.  It  was  not 
imtil  the  code  went  into  operation,  that  transcripts  of  judgments 
from  that  court,  could  be  docketed  in  the  county  court,  so  as  to 
become  Uens,  although  the  judgments  in  the  assistant  justices* 
court  have  been  so  docketed  for  several  years. 

But  it  is  unnecessary  to  pursue  this  subject  further.  It  is 
manifest,  both  from  judicial  decisions  and  legislative  enactments, 
that  the  marine  court  is  not  a  court  of  record,  in  the  strict  legal 
sense  of  the  term.  It  may  be  called  a  statutory  court  of  record, 
tavi^  eertd.  pow»,  i  s»h  .  ^  »pLl,  given  i.  7, 
the  statute,  and  none  others ;  and  of  course  it  has  none  of  the 
incidental  powers  of  a  court  of  record,  and  can  appoint  no 
officers  except  such  as  are  named  in  and  authorized  by  the  ac^ 
creating  it,  or  subsequent  acts. 

The  court,  then,  having  no  authority  to  appoint  a  crier,  the 
plaintijBT  is  not  entitled  to  claim  compensation  under  the  act  of 
1842,  for  any  services  which  may  have  been  performed  by  him 
in  that  capacity. 

This  view  of  the  case  renders  it  xmnecessary  to  notice  the 
other  points  raised  on  the  argument. 

Judgment  for  defendant 
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Words  inii>uting  insolvency,  when  spoken  of  one  "  engaged  in  the  wooden  ware  frti«t- 
nen,**  are  actionable. 

The  principle  is,  that  words  spoken  of  a  merchant,  trader,  or  pexaon  eogagad  in  busi- 
ness, in  which  credit  is  usual,  making  imputations  against  his  credit,  are  actionable* 
and  it  is  not  confined  to  merchants  and  traders  exclusively. 

An  allegation  in  a  complaint,  that  the  plaintiiT  is  "  engaged  in  the  wooden  ware  frvst- 
ne99,**  is  equivalent  to  an  averment  that  he  is  a  buyer  and  seller  of  wooden  ware. 

(Before  Oakley,  Ch.  J.,  and  Vandextosl  and  Sahdfobd,  J.J.) 
Oct.  13 ;  Oct.  30, 1849. 

Motion  in  arrest  of  judgment,  in  an  action  of  slander.  The 
complaint  stated  that  the  plaintiff  was  '^  ei^gaged  in  the  wooden 
ware  business,  in  the  city  of  New  York,"  and  tliat  the  defend- 
ant had  published  conceming  him,  the  following  slanderous 
words  :  "  You  are  a  cheat :  you  always  was  a  d — ^n  cheat :  you 
came  some  of  your  d — ^n  cheating  tricks  the  other  day  about 
that  check,  when  you  bought  some  brooms  of  us,  and  then  kept 
out  of  the  way.  I  have  got  you  just  where  I  want  you ;  but 
there  is  no  bottom  to  you.  I  would  put  you  through,  but  you 
won't  stand.  You  will  burst  or  fail,  before  I  hare  a  chance." 
The  complaint  also  contained  other  allegations  of  a  similar 
character,  in  which  the  defendant  was  charged  with  baying 
cauticmed  persons  against  trusting  the  plaintiff,  and  that  he 
would  soon  break. 

The  defendant  did  not  answer  the  complaint.  The  cause 
came  on  before  the  chief  justice  and  a  jury,  on  the  27th  June, 
1849.  The  jury  found  a  verdict  for  the  plaintiff,  of  $76.  After 
the  verdict,  the  defendant's  counsel  moved  in  arrest  of  judgment, 
which  motion  was  denied,  and  the  defendant  appealed  to  the 
general  term. 

i\r.  -B.  Bhmty  for  the  plaintiff. 

E.  Scmdford^  for  the  defendant,  referred  to  Eathbun  v.  Envigh^ 
Vol.  m.  20 
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6  Wend.  407 ;  Osiram  t.  CalhinB^  6  Ibid.  263 ;  Sovtham  t.  AUm, 
T.  Raym.  237 ;  also  3  Wib.  177, 183, 186  ;  4  Wend.  537 ;  1 
Denio  250 ;  1  Ad.  &  Ell.  2 ;  1  John.  Cas.  129. 

Bt  thb  Coubt.  Oaklet,  Ch.  J. — ^The  slander,  as  alleged  in 
the  complaint,  undoubtedly  consisted  in  a  charge  of  insolyencj 
against  the  plaintiff,  who  is  engaged  in  the  business  of  vending 
wooden  ware  in  the  city  of  New  York,  and  a  distinct  intimation 
that  he  was  unworthy  of  credit.  It  is  well  settled,  that  such 
allegations  spoken  of  a  merchant  engaged  in  business,  conBti- 
tute  an  abundant  cause  of  action.  But  it  is  contended,  that  the 
rule  is  not  applicable  to  dealers  like  the  plaintiff.  We  think, 
however,  upon  examination,  that  the  principle  is  not  so  narrow 
as  was  insisted  by  the  defendant's  counsel.  Starkie,  in  his 
Treatise  on  Slander,  at  pages  117  and  118,  lays  down  what  we 
conceive  to  be  the  true  rule,  that  imputations  upon  the  credit  of 
merchants  and  traders,  which,  if  believed,  must  necessarily 
0}>erate  to  their  serious  prejudice,  are  actionable ;  and  he  cites 
instances  in  which  the  rule  has  been  applied  to  a  great  variety 
of  trades  and  employments,  in  which  ci*edit  is  usual,  and  to 
some  which  were  much  less  like  the  business  of  merchants,  than 
the  occupation  of  the  plaintiff.  The  description  in  the  complaint, 
of  the  plaintiff's  employment,  in  its  ordinary  meaning,  does  not, 
as  was  said  by  the  defendant's  counsel,  imply  of  itself  merely 
that  he  was  a  turner  of  wooden  bowls.  It  means  a  buyer  and 
seller  of  wooden  ware,  and  as  such,  he  is  within  the  established 
principle  by  which  such  words  are  held  to  be  actionable  without 
proof  of  special  damage. 

Judgment  affirmed. 
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Ferguson  v.  FEBGinsoir. 

In  suits  for  a  divorce  on  the  ground  of  adultery,  it  is  not  necessary  to  prove  the  direct 

fact  of  adultery. 
It  suffices  if  the  circumstances  are  such  as  to  lead  to  the  fact,  by  fair  inference  as  a 

necessary  conduaon,  when  considered  with  the  guarded  discretion  of  a  reasonable 

man. 
IVhen  the  facts  relied  upon  are  equally  capable  of  two  interpretations,  one  of  which 

is  consistent  with  the  defendant's  innocence,  they  will  not  warrant  a  verdict  against 

him. 
Thus,  where  the  plaintiff  sought  to  establish  the  adultery,  by  evidence  that  the 

defendant,  eighteen  months  after  marriage,  had  the  venereal  disease,  and  the  circum- 
stance relied  upon  to  prove  the  disease,  was  consistent  with  the  existence  of  other 

diseases  not  Hyphilitic  ;  it  was  held  to  be  insufficient  to  prove  he  had  the  disease 

imputed  to  him. 
ffeld,  also,  that  if  the  existence  of  the  venereal  had  been  proved,  it  would  not  have 

been  sufficient,  because  it  could  not  safely  be  inferred  that  it  was  not  existing  before 

the  marriage,  and  had  broken  out  afresh. 
After  the  trial  of  an  issue  as  to  the  adultery  charged  in  a  suit  for  a  divorce,  the  court, 

on  a  motion  to  set  aside  the  verdict,  will  deal  with  it  as  they  do  in  ordinary  actions 

at  law. 
Such  a  trial  is  not  of  the  nature  of  feigned  issues  from  chancery,  sent  to  courts  of  law, 

for  the  information  of  the  court  of  equity,  where  the  latter  court  is  governed  or  not 

by  the  verdict,  according  to  its  own  views  of  the  evidence. 
(Before  DuER,  Mason,  and  Campbell,  J.J.) 
Oct.  19,  20 ;  Nov,  17, 1849. 

The  bill  in  this  cause  was  filed  for  a  divorce  a  vmctdo^  on  the 
ground  of  adultery.  A  feigned  issue  had  been  ordered,  which 
had  been  tried,  and  a  verdict  found  against  the  defendant. 
That  verdict  had  been  set  aside  by  the  vice  chancellor,  and  his 
decision  affirmed  on  appeal  by  the  chancellor.  The  case  is 
reported  in  1  Barbour  Ch.  E.  604.  Qn  the  second  trial,  a  verdict 
was  again  found  against  the  defendant.  The  judge  who 
presided,  certified  that  he  was  satisfied  with  the  verdict.  The 
defendant  moved  for  another  trial.  It  is  deemed  unnecessary  to 
state  the  facts,  as  the  opinioii  so  far  as  it  related  to  the  details  of 
the  case,  is  omitted.  The  cause  was  transferred  fix)m  the 
supreme  court  after  the  second  trial. 
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J,  L.  White  J  for  the  defendant. 
J.  jR.  Whiting^  for  the  plaintiff. 

By  the  Couet.  Mason,  J. — On  the  argument  before  ns,  the 
counsel  discussed  at  large,  the  principles  which  ought  to  govern 
the  court  in  granting  or  reftising  new  trials  in  cases  of  this  sort 

It  was  contended  on  behalf  of  the  defendant,  that  feigned 
issues  are  ordered  by  courts  of  equity  for  the  purpose  of  satisfy- 
ing the  conscience  of  the  court,  and  that  if  for  any  material 
reason  the  court  is  not  satisfied  with  the  verdict,  a  new  trial 
will  be  ordered  ;  that  it  will  nicely  weigh  the  evidence,  and  will 
set  aside  a  verdict  as  against  the  weight  of  evidence,  in  cases 
whrare  a  court  of  law  would  refuse  to  do  so. 

There  is  a  manifest  distinction,  however,  between  feigned 
issues  sent  out  of  chancery  for  the  purpose  of  aiding  the  court 
in  deciding  upon  facts,  and  those  which  are  framed  in  order  to 
tiy  the  fact  of  adultery.  The  first  are  for  the  information  of  the 
court ;  the  power  and  the  duty  of  determining  the  facts  belong 
to  it  and  not  to  the  jury,  and  therefore  if  the  court  is  not  satis- 
fied entirely  with  the  finding  of  the  jury,  it  may  either  direct  a 
new  trial,  or  decide  the  cause  even  contrary  to  the  verdict 
Such  a  course  was  taken  by  the  master  of  the  rolls,  in  Annstrong 
V.  Armstrong^  (3  Myl.  and  K.  45,)  and  his  decree  was  afBrmed 
on  appeal  by  the  lord  chancellor.  But  our  statute  in  relation  to 
divorces,  has  taken  from  the  court  the  power  of  deciding  upon 
the  fact  of  adultery,  where  it  is  denied  by  the  party  charged, 
and  conferred  it  upon  the  jury ;  and  although  the  court  is 
authorized  by  the  statute  to  grant  a  new  trial,  as  often  as  justice 
shall  seem  to  require,  yet  it  would  seem  to  be  proper  that  this 
court  in  the  exercise  of  this  power,  should  follow  the  rules 
adopted  by  courts  of  law  in  granting  new  trials ;  and  that  where 
there  is  conflicting  evidence,  a  verdict  should  not  be  set  aside 
simply  because  the  court  might  think  it  to  be  against  the  weight 
of  evidence,  or  would  have  decided  differently  from  the  jury. 

The  case  before  us,  however,  is  not  one  in  which  there  is 
conflicting  evidence,  upon  which  it  might  be  the  peculiar 
province' of  the  jury  to  pass.    The  plaintiff's  case  rests  mainly 
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upon  one  fact,  which  is  clearly  established.  The  contest  between 
the  parties  is  as  to  the  inference  to  be  drawn  from  that  fact. 
Lord  Stowell,  in  Loveden  v.  Loveden^  (2  Hagg.  Consistor.  Kep.  1,) 
thus  states  the  principles  of  evidence  in  divorce  cases.  ^^  It  is  a 
fundamental  rule,  that  it  is  not  necesaiy  to  prove  the  direct  fact 
of  adultery ;  because  if  it  were  otherwise,  there  is  not  one  case 
in  a  hundred  in  which  that  proof  would  be  attainable.  It  is 
very  rarely  indeed  that  the  parties  are  surprised  in  the  direct 
fact  of  adultery.  In  every  case  almost,  the  fact  is  inferred  from 
the  circumstances  that  lead  to  it,  by  fair  inference  as  a  necesaa/iry 
condu^ion^  and  unless  this  were  the  case,  and  unless  this  were 
so  held,  no  protection  whatever  could  be  given  to  marital  rights. 
What  are  the  circumstances  which  lead  to  such  a  conclusion, 
cannot  be  laid  down  universally ;  though  many  of  them,  of  a  more 
obvious  nature  and  of  more  frequent  occurrence,  are  to  be  found 
in  the  ancient  books.  ******  The  only  general  rule  that 
can  be  laid  down  upon  the  subject  is,  that  the  circumstances 
must  be  such  as  would  lead  the  guarded  discretion  of  a  reasonable 
and  just  man  to  the  conclusion  :  for  it  is  not  to  lead  a  harsh  and 
intemperate  judgment,  moving  upon  appearances  thai  are  equaUy 
capable  cf  two  interpretations ;  neither  is  it  to  be  a  matter  of 
artificial  reasoning,  judging  upon  such  things  differently  from 
what  would  strike  the  careful  and  cautious  consideration  of  a 
discreet  man." 

This  rule,  so  simply  and  lucidly  stated,  commends  itself  to  the 
approbation  of  every  mind,  and  its  application  to  the  present 
case  will  lead  us  to  a  correct  decision. 

(The  judge  then  examined  the  evidence,  and  came  to  the  con- 
clusion that  it  was  equally  capable  of  two  interpretations,  and 
therefore  did  not  prove  that  the  defendant  had  the  venereal  dis- 
ease, which  was  the  fact  sought  to  be  proved.) 

But  even  admitting  the  correctness  of  the  inference,  from  such 
a  state  of  facts,  that  the  defendant  had  the  venereal  disease, 
still  that  alone  does  not  prove  adultery.  The  plaintiff,  therefore, 
calls  upon  us  to  draw  this  further  inference,  that  the  disease  was 
contracted  by  means  of  illicit  intercourse  after  marriage.  It  was 
an  essential  part  of  the  plaintiff's  case,  to  show  that  the  discharge 
could  not  have  existed  except  from  recent  infection,  and  could 
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not  have  been  the  result  of  immoralities  before  marriage.  It  is 
remarkable,  however,  that  on  this  point,  so  essential  to  their 
success^  the  plaintiff's  connsel  did  not  ask  a  single  question. 
All  the  evidence  on  this  part  of  the  ease,  was  elicited  by  the 
defendant's  counsel,  and  it  is  entirely  at  variance  with  the  infer- 
ence sought  by  the  plaintiff.  Dr.  Wood  states  that  the  disease 
may  break  out  after  marriage,  without  any  improper  intercourse 
— ^that  cold  and  other  causes  may  reproduce  an  old  stricture; 
and  Dr.  Parker  says  that  the  disease  may  give  no  trouble  for 
years,  tod  then  break  out  again.  Here,  then,  on  the  supposition 
that  the  appearances  indicated  the  existence  of  the  disease 
charged  by  the  plaintiff,  we  find  those  appearances  equally 
capable  of  two  interpretations,  so  far  as  the  time  of  its  contrac- 
tion is  concerned-— one  entirely  consistent  with  the  innocence  of 
the  defendant,  and  the  other  involving  a  violation  of  the  most 
solenm  obligations.  It  is  impossible  for  any  man  to  say,  that  the 
circumstance  of  the  disease  being  found  within  eighteen  months 
aft;er  marriage,  leads,  ^^  by  fiur  inference,  to  the  necessary  con- 
clusion," that  it  was  contracted  since,  and  not  prior  to  the 
marriage. 

But  unless  from  the  single  &ct  proved,  (the  details  are  omit- 
ted,) we  first  infer  that  it  indicates  necessarily  the  existence  of  the 
venereal  disease,  and  then  build  upon  that  inference  the  fur- 
ther one  that  the  disease  was  contracted  after  marriage,  the 
plaintiff  must  fail.  There  is  nothing  on  which  her  case  can  rest. 
Both  inferences  are  necessary.  We  cannot  adopt  either.  It 
would  be  dangerous  in  the  extreme,  to  found  a  decree  of  divorce 
on  such  grounds.  It  is  not  a  case  of  conflicting  evidence,  but  of 
an  entire  absence  of  evidence,  direct,  presumptive,  or  circnm- 
stantial.  Had  this  been  an  ordinary  trial  at  law,  it  would  have 
been  the  duty  of  the  judge  to  have  withdrawn  the  cause  from 
the  jury  for  want  of  evidence,  and  to  have  nonsuited  the  plain- 
tiff;  and  it  is  equally  our  duty,  for  the  same  reason,  to  set  aside 
the  verdict.  And  we  would  feel  ourselves  obliged  to  do  the 
same  thing,  as  often  as  the  case  might  come  before  us  for  review 
upon  the  same  state  of  facts,  with  no  other  grounds  for  a  verdict 
against  the  defendant  than  were  presented  on  the  last  trial. 

New  trial  granted. 
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Hooper  v.  Tuokbbmai^. 

Ab  aflsignment  wliich  transfera  to  a  truatee  in  truat  for  creditora,  a  larger  amount  of 
property  than  the  aarignee'  ia  empowered  to  distiibote  among  the  creditors,  is  Yoid 
vpoB  ita  hc&,  the  legal  efieet  being  to  ereate  a  veauiting  trust  to  the  aaeignor,  after 
die  trust  for  creditors  ia  aatisfied.. 

An  aasigmQent  of  a  debtor's  property,  executed  by  the  proper  officer  to  a  truatect  unde^ 
the  iDsolTent  laws  of  Maasachnaetts,  on  the  debtor's  voluntary  application,  eflfecti 
a  legal  tranafer  of  the  personal  property  of  the  inaolvent  in  tliia  state.  Such  an 
sBBBgnmenC  is  in  effect  a  voluntary  aSBigninent  for  the  benefit  of  eieditors,  i>peratinf 
as  if  made  dicectly  by  the  inaolvent. 

Whether  the  aasignment  be  deemed  voluntary  or  not,  it  being  a  proper  legal  aadgn- 
ment  under  the  laws  of  another  state,  the  aangnees  may  come  into  the  courts  of  this 
state,  for  the  purpose  of  enforcing  any  righta  which  they  may  equitably  have  aa 
floch  aangneea  or  truateea. 
^Before  DuxB,  Masoh,  and  Caxpbsli^  J.J.) 
Oct  18 ;  Nov.  17, 1849. 

The  bill  in  this  cause  was  filed  in  the  supreme  court,  in  May, 
1848,  for  the  purpose  of  setting  aside  two  assignments  made  by 
the  defendant,  Gray,  to  the  defeudaiit,  Tuckerman,  and  to  com* 
pel  the  latter  to  account  for,  and  pay  over  to  the  plaintiffs,  the 
{property  so  assigned. 

The  bill  stated  that  under  a  statute  of  the  state  of  Massachu- 
setts, entitled  '^  An  act  for  the  relief  of  insolvent  debtors,  and 
for  the  more  equal  distribution  of  their  effects,"  the  defend- 
ants, Horace  Gray  and  one  Nathaniel  Frances,  merchants  in 
Boston,  under  the  firm  of  Horace  Gray  &  Co.,  on  the  24th  day 
of  November,  1847,  presented  their  petition  to  William  Minot, 
a  master  in  chancery  in  Boston,  stating  their  inability  to  pay 
their  debts,  that  they  were  desirous  of  surrendering  all  their 
property  for  the  benefit  of  their  creditors,  and  praying  that  a 
warrant  might  issue  appointing  some  suitable  person  to  take 
possession  of  their  estate.  Under  this  petition,  and  in  confor- 
mity with  the  act,  on  the  7th  day  of  December,  1847,  the  mas- 
ter executed  an  assignment  of  all  of  the  property  of  the  petition- 
ers to  the  plaintiff  in  this  suit,  as  assignees  and  trustees  for 
the  benefit  of  the  creditors  of  the  petitioners ;  and  they  thereby 
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became  vested  as  such  assignees,  with  all  the  estate  and  effects 
of  the  petitioners.  The  bill  further  stated  that,  by  the  pravisions 
of  the  same  statute  as  amended  in  1841,  every  certificate  of  dis- 
charge granted  to  a  debtor  in  pursuance  of  such  proceedings, 
9hould  be  of  no  effect,  if  the  debtor  should,  in  contemplation  of 
insolvency,  within  six  months  before  filing  his  petition,  make  a 
payment,  or  any  assignment,  or  transfer  of  any  part  of  his  estate, 
'with  a  view  to  give  preferences,  and  that  the  fiill  value  of  all 
property  so  transferred,  might  be  recovered  by  the  assignees 
appointed  under  the  act  from  the  creditor  so  preferred,  proyided 
the  creditor,  when  he  accepted  such  transfer,  had  reasonable 
*  cause  to  believe  the  debtor  was  insolvent. 

The  bill  further  stated  that  the  defendant,  Gray,  on  the  23d 
of  November,  1847,  in  contemplation  of  his  becoming  insolvent, 
and  obtaining  a  discharge  under  the  act,  and  being  insolvent, 
with  a  view  to  give  preferences  to  certain  creditors,  made  and 
executed  to  the  defendant,  Tuckerman,  residing  in  New  York, 
two  deeds  or  instruments  of  conveyance  or  assignment,  bearing 
date  on  that  day,  and  conveying  certain  property  situated  in 
New  York  and  New  Jersey  belonging  to  the  defendant,  Gray, 
in  trust,  for  the  benefit  of  his  individual  creditors.  That  no 
creditor  had  executed,  or  assented  to  these  assignments,  and  that 
only  a  portion  of  the  property  so  assigned,  was  thereby  made 
liable  to  the  trusts  of  the  assignment.  The  assignments,  were  set 
forth  at  length  in  the  bill,  and  are  sufficiently  stated  in  the  opi* 
nion  of  the  court. 

The  bill  charged  that  the  assignments  to  Tuck^*man  were 
invalid  and  void,  by  the  laws  of  Massachusetts,  and  that  the 
plaintiflfe  were  entitled  to  recover  the  property  conveyed  by  them. 
It  prayed  for  a  discovery,  the  appointment  of  a  receiver,  and 
that  the  assignment^  to  Tuckerman  might  be  declared  void  and 
set  aside. 

The  bill  was  taken  as  confessed  by  the  defendant.  Gray. 

The  defendant,  Tuckerman,  demurred  to  the  bill,  on  the 
ground  that  the  assignment  to  the  plaintiffi  was  made  by  an 
officer  appointed  for  that  purpose  in  the  state  of  Massachusetts, 
under  the  provisions  of  the  act  referred  to,  and  that  the  assign- 
ments to  the  defendant  were  voluntary  assignments  of  property 
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in  the  states  of  New  York  and  New  Jersey,  which  belonged  to 
the  defendant,  Gray,  individually,  and  which  was  not  within  the 
jurisdiction  of  the  state  of  Massachnsetts.  And  that  those 
assignments  were  made  for  the  purpose  of  a  ratable  division 
among  the  creditors  of  Gray,  individually,  and  the  surplus,  if 
any,  among  the  creditors  of  Horace  Gray  &  Co. 

W,  3f.  Evarts^  for  the  complainant. 

I.  The  plaintiffi,  in  their  representative  character,  may  sue  in 
the  courts  of  this  state,  and  their  title  derived  under  the  Mas- 
sachusetts statutes,  and  the  proceedings  thereunder,  will  be  here 
tecognised  and  supported.  (Story  Oonfl.  Laws,  §  420 ;  Alison 
V.  Fumival^  1  Comp.  Mees.  &  Eosc.  296,  and  cases  infra) 

1.  The  law  of  domicil  governs  the  disposition  of  personal 
property.  (Story  Confl.  Laws,  §  384,  398,  &  403,  Ac. ;  Udmes 
V.  Bemsen^  4  J.  Ch.  R.  485 ;  S.  C.  in  Error,  20  J.  E.  262 ; 
PUstoro  V.  Abraham^  1  Paige  236 ;  6.  C.  in  Error,  3  Wend. 
538 ;  Goodwin  v.  Jones^  3  Mass.  517.) 

2.  No  rights  acquired  by  the  law  or  legal  process  of  this  state, 
compete  or  conflict  with  the  plaintiff's  claims.  And  no  creditors 
having  become  parties  to  the  assignments  to  Tuckerman,  or 
either  of  them,  they  were  revocable,  and  his  application  in 
insolvency  is  a  revocation  of  them.  {Acton  v.  Woodgate^  2  Mylne 
&  Keen,  492 ;  WaUwyn  v.  Coutts^  3  Merivale  707 ;  Scott  v. 
PorcJier,  3  Mer.  662 ;  Maber  v.  Robba^  2  Young  &  Coll.  317, 
327 ;  2  Story  Eq.  §  1036,  a  &  b,  1045, 1046.) 

n.  The  two  assignments  to  the  defendant,  Tuckerman,  are 
clearly  void  against  the  policy  and  terms  of  the  Massachusetts 
statutes.  They  are  also  fraudulent  and  void  under  the  laws  of 
this  State.    (2  R.  S.  137.) 

1.  The  conveyance  is  larger  than  the  trust  for  creditors;  the 
debtor's  property  is  thus  removed  from  the  reach  of  the  legal 
remedies  of  his  creditors,  and  a  portion  of  it  only,  devoted  to  the 
satisfaction  of  their  claims ;  this  is  to  hinder,  delay,  and  defraud 
creditors,  and  renders  the  assignments  void  in  toto.  (  Wakeman 
V.  Graver,  4  Paige  23 ;  S.  C.  in  Error,  11  Wend.  187.) 

2.  The  legal  effect  of  such  assignments  is  to  create  in  the 
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assignee  a  resulting  trost  for  the  benefit  of  the  assignor  for  l^e 
residue  of  the  assigned  property,  after  the  trust  for  creditors  is 
satisfied ;  this  is  equivalent  to  an  express  reservation  of  such 
benefit,  and  renders  the  assignments  void  in  toto.  (2  Story  £q. 
§  1196  a,  and  cases.) 

8.  The  provision  contained  in  the  assignments  for  carrying  on 
the  business  by  the  assignee,  (especially  the  provision  in  the 
Fort  Henry  assignment,)  tends  to  delay,  hinder,  and  definud 
creditors,  and  renders  the  assignments  void.  {Hart  v.  Cratu^  7 
Paige  37.) 

G.  W.  Morris^  for  the  defendant. 

I.  An  assignment  imder  the  insolvent  laws  of  Massachusetts, 
does  not  operate  a  legal  transfer  of  the  personal  property  of  the 
insolvent  in  this  state.  {Abraham  v.  Plestoro^  3  Wend.  B. 
638.) 

n.  Such  foreign  assignees  cannot  maintain  an  action  in  the 
courts  of  this  state,  to  withdraw  such  personal  property  from 
their  jurisdiction  to  place  it  under  the  control  of  the  courts  of 
Massachusetts.  {Raymond  v.  Johnson^  11  John.  K.  488 ;  2 
Kent's  Com.  407,  3d  ed. ;  Ogden  v.  Sa/unders,  12  Wheat.  358 ; 
AbraTumi  v.  Plesboro^  3  Wend.  638 ;  Johnson  v.  Hunvi^  23 
Wend.  87.) 

m.  The  assignment  to  Joseph  Tuckerman,  a  citizen  of  the 
state  of  New  York,  of  property  in  this  state  and  in  New  Jersey, 
being  for  the  benefit  of  creditors  and  meritorious,  cannot  be 
questioned  in  our  courts  by  foreign  assignees,  as  being  fraudu- 
lent under  the  law  of  a  sister  state.  (Same  cases  as  cited  to  last 
point.) 

By  thb  Court.  Campbell,  J. — On  the  24th  day  of  Novem- 
ber, 1847,  Horace  Gray  and  Nathaniel  Frances,  of  Boston,  com- 
posing the  mercantile  firm  of  Horace  Gray  and  Company,  made 
application  in  that  city  for  the  benefit  of  the  insolvent  laws  of 
Massachusetts,  and  such  proceedings  were  had,  that  on  the  7th 
day  of  December  following,  an  assignment  of  the  property  was 
duly  executed  by  the  master  in  chancery,  before  whom  the 
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application  was  pending,  to  the  plaintiff  in  this  snit.  On  the 
23d  of  November,  the  day  previons  to  that  on  which  the  appli- 
cation was  made,  Horace  Oray,  one  of  the  partaere,  executed 
two  individual  assignments  to  the  defendant  Joseph  Tackerman, 
by  one  of  which  he  assigned  a  large  amount  of  property  in  the 
state  of  New  York^  and  by  the  other  a  large  amount  of  property 
in  !N'ew  Jersey,  upon  trust  to  pay,  first,  certain  workmen,  and 
then  the  individual  creditors  of  Gray,  and  to  distribute  the  sur- 
plus among  the  creditors  of  Horace  Gray  &-Co.  The  bill  was 
filed  in  this  cause  to  set  aside  those  assignments,  and  the  defend- 
ants have  demurred.  &  is  alleged  in  the  bill  that  the  assign- 
ments are  void  upon  their  face,  and  that  they  are  also  void,  being 
in  fraud  of  the  laws  of  Massachusetts.  These  assignments  are 
charged  in  the  bill  to  have  been  executed  by  Gray  on  the  23d 
of  November,  the  day  of  their  date,  in  the  city  of  Boston,  and 
that  they  were  in  fraud  of  the  insolvent  laws  of  that  state,  for  the 
benefit  of  which  he  applied  on  the  following  day. 

The  first  assignment  recites  that  Horace  Gray  himself,  and 
the  firm  of  Horace  Gray  &  Co.,  had  refused  payments,  and  that 
he  (Gray)  was  desirous  of  giving  his  property  to  his  creditors,  a 
large  portion  of  which  was  at  Port  Henry,  near  Lake  Champlain 
JR  the  State  of  New  York,  and  it  was  for  the  interest  of  his 
creditors  that  the  works  in  Fort  Henry  should  be  kept  in  opera- 
tion for  at  least  six  months.  Then  follows  the  grant  and  assign- 
ment to  Tuckerman,  of  all  the  pig  iron,  fuel,  ore,  and  other 
personal  property  at  Port  Henry,  or  aJny  on  the  way  to  or  from 
the  iron  works,  together  with  the  wood  on  the  shores  of  Lake 
Cihamplain,  and  his  share  in  the  tow  boat  Ethan  Allen,  to  have 
and  to  hold  the  same,  to  Tuckerman,  his  executors,  administra- 
tors, and  assigns,  to  and  for  the  uses,  intents,  and  purposes 
thereinafter  mentioned,  that  is  to  say,  first,  to  continue  the 
works  in  full  operation  for  the  term  of  six  months  from  the  date 
of  the  instrument,  of  which  works  Gray  was  lessee,  and  to  seU 
the  pig  iron  made  from  the  same  as  fast  as  received  either  for 
cash  or  credit,  &c. ;  and  then  provision  is  made  for  disposing  of 
the  proceeds  of  the  pig  iron,  by  payment  of  workmen  and  the 
individual  creditors  of  the  assignor,  and  to  divide  the  residue  of 
such  proceeds  among  the  creditors  of  Horace  Gray  &  Ck).    No 
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provision  was  made  for  the  disposal  of  the  residue  of  the  assigned 
property. 

The  assignment  of  the  New  Jersey  property,  executed  at 
Boston,  on  the  same  day,  transferred  bM  the  pig  iron,  coal,  ore, 
and  the  iron,  &c.,  at  the  New  Jersey  works,  and  all  the  promi^ 
sory  notes  or  bills  receivable,  or  other  personal  property,  &c^ 
there,  in  tmst  to  continue  the  manufacture  of  the  materials  on 
hand  until  the  same  are  turned  into  manufactured  iron,  and  then 
to  sell  the  iron  for  cash  or  credit,  and  out  of  the  proceeds  to  pay 
expenses,  wages,  &c.,  and  the  individual  creditors  of  Horace 
Gray,  and  divide  the  residue  among  thft  creditors  of  the  firm. 
Nothing  was  provided  as  to  the  disposal  of  the  other  assigned 
effects. 

Both  of  these  assignments  are  manifestly  void  upon  their  face. 
They  cover  in  direct  terms  a  much  larger  amount  of  property 
than  the  assignee  is  empowered  to  distribute  among  the  credi- 
tors. The  effect  must  be  a  resulting  trust  to  the  assignor.  The 
property  is  thus  placed  beyond  the  reach  of  creditors  for  the 
benefit  of  the  debtor.  We  must  therefore  deem  these  assign- 
ments as  made  to  hinder  delay  and  defraud  creditors ;  at  least 
such  are  the  necessary  legal  consequences,  even  though  the 
failure  to  make  provision  for  the  entire  distribution  of  the 
assigned  property  among  the  creditors,  was  the  result  of  haste  or 
inadvertence. 

The  assignments  being  void,  can  the  assignees  or  trustees  of 
the  estate  of  the  assignors  appointed  under  the  insolvent  law  of 
Massachusetts,  prosecute  this  suit,  in  their  own  names,  in  our 
courts? 

It  was  urged  on  the  argument,  that  an  assignment  under  the  insol- 
vent laws  of  Massachusetts,  does  not  operate  a  legal  transfer  of  the 
personal  property  of  the  insolvent  in  this  state.  It  may  be  true,  that 
in  cases  of  statutory  assignments  under  bankrupt  acts,  such  as 
those  of  England,  where  the  proceedings  are  m  invitum^  a  legal 
transfer  of  the  personal  property  situated  in  other  countries,  is 
not  effected,  especially  as  against  subsequent  hand  fide  purchasers, 
or  against  attaching  creditors  of  the  country  where  the  property 
is  situated,  though  the  attachment  may  have  issued  after  the 
assignment.    In  this  case  we  are  inclined  to  the  opinion  that  the 
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assigament  was  in  law  a  yoluntary  one,  and  must  have  the  same 
effect  as  if  made  directly  by  Horace  Gray  and  Company  to  the 
plaintiff  m  this  snit. 

The  petition  of  the  24th  of  November  sets  forth  their  insol- 
vency, that  they  are  nnable  to  pay  their  debts  in  fall,  and  that 
**  they  wish  to  surrender  all  their  property  for  the  benefit  of 
their  creditors,  and  to  obtain  then*  discharge  from  said  debts, 
according  to  the  statutes  in  this  behalf  provided." 

'*  Wherefore  they  pray,  that  a  warrant  may  be  issued  for 
taking  possession  of  their  estate,  and  that  such  further  proceed- 
ings may  be  had  in  the  premises,  as  the  law  in  such  cases  pre- 
scribes." This  petition  was  signed  by  the  insolvents  Gray  and 
Frances ;  and  such  proceedings  were  had,  that,  on  the  7th  day 
of  December  following,  the  officer  to  whom  the  petition  waa 
addressed,  executed,  according  to  the  laws  of  Massachusetts,  an 
assignment  to  the  plaintifib  in  this  suit,  of  all  the  property,  real 
or  personal,  of  the  insolvent  debtors,  or  which  they  or  either  of 
them  had  on  the  24th  of  November,  when  the  petition  was 
presented. "  The  whole  proceedings  were  voluntary.  The  debtors 
wished  to  surrender  their  property,  and  they  prayed  for  a  war- 
rant to  issae  for  taking  possession  of  it.  The  warrant  is  issued, 
possession  taken,  and,  on  a  subsequent  day,  a  formal  assignment 
made  by  the  officer. 

We  can  see  no  difference  between  this  assignment,  and  one 
made  directly  by  the  debtors  themselves.  A  voluntary  assign- 
ment, it  is  conceded,  transfers  the  property  wherever  situated. 

But  whether  this  assignment  to  the  plaintiff  be  voluntary  or 
not,  it  being  a  proper  legal  assignment,  and  valid  by  the  laws  of 
Massachusetts,  we  can  see  no  reason  why  the  assignees  or  trus- 
tees may  not  come  into  this  state,  and  in  their  own  name  insti- 
tute proceedings  in  a  court  of  chancBry,  for  the  purpose  of 
enforcing  any  rights  which  they  may  equitably  have  as  such 
assignees  or  trustees.  Mr.  Justice  Marcy  remarked  in  the  case 
of  Abraham  v.  Pleatero^  tiiat  "  I  do  not  discover  that  this  comity 
has  been  any  where  so  £eu*  withheld,  as  to  refuse  to  foreign 
assignees  a  resort  to  our  courts  in  their  character  as  assignees  or 
representatives  of  the  bankrupt,  to  secure  the  rights  they  have 
acquired  by  the  assignment ;  on  the  contrary,  suits  in  their  own 
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namee  have,  in  repeated  inBtances,  been  sustained,  and  their 
rights  to  sustain  them  established  by  express  adjudication."  See 
authorities  cited  in  Abrahams  v.  Plestero^  3  Wend,  651 ;  eepe- 
ciaDy  Bird  v.  PierporU^  1  John.  118 ;  Bird  v.  Garitaty  2  John. 
342. 

We  entertain  no  doubt  in  this  case,  that  the  rights  of  the 
assignees  to  appear  in,  and  prosecute  this  suit,  ought  to  be 
admitted  and  sustained. 

The  demurrer  must  be  overruled  with  costs. 


Weibseb  v.  Maitland. 

In  a  charter  party  for  a  voyage  from  New  York  to  Liyeipool,  it  was  agreed  that  ths 
charterer  should  be  allowed  for  the  loading  and  discharging  of  the  TeBsel,  *'lay 
days  as  follows :  to  load,  twenty  days  from  the  12th  inst.,  the  owner  guaranteeing 
to  have  the  veasel  ready  by  that  time  f*  and  by  a  subsequent  stipulation,  the  charter 
party  was  to  commence  when  the  yessel  was  ready  to  receive  cargo,  and  notiee 
thereof  should  be  given  to  the  charterer :  Held,  that  the  readiness  of  the  vessel  by 
the  day  named  was  a  condition  precedent  to  the  charterer's  liability  to  accept  and 
employ  her. 

Held,  also,  that  the  charter  party  was  to  commence,  whenever  notice  was  given 
that  the  vessel  was  ready  to  receive  cargo,  provided  she  were  ready  on  or  beforo 
the  day  stipulated. 

Time  is  often  the  essence  of  the  contract,  in  commeroial  transactioDS ;  and  where  the 
time  fixed  in  a  charter  party  for  the  veseel  to  be  ready,  appears  to  be  essential,  and 
the  words  are  plain,  it  must  be  construed  a  condition  precedent. 
(Before  Oakley,  Ch.  J.,  and  Vandsrpoel  and  Sandfosd,  J.J.) 
Nov.  16  ;  Nov.  24,  1849. 

Demubbeb  to  pleas.  The  declaration  was  upon  a  charter 
party,  between  the  plaintiff,  as  the  agent  for  the  owners  of  the 
brig  Linnea,  and  the  defendant,  (who  executed  the  same  under 
seal,  in  the  name  of  Maitland,  Phelps  &  Co.,  of  which  firm  he 
was  a  member,)  dated  April  7th,  1847,  by  which,  among  other 
things,  the  plaintiff  chartered  the  vessel  to  the  defendant  for  a 
voyage  from  New  York  to  Liverpool,  and  engaged  that  she 
should  be  provided  with  every  requisite,  and  should,  with  some 
trifling  exceptions,  be  at  the  sole  use  and  disposal  of  the  defend- 
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ant  during  the  voyage.  The  vessel  was  to  tal^e  a  cargo  of  corn 
in  bnlk.  The  defendant  engaged  to  famish  to  the  vessel  a  full 
cargo,  and  to  pay  at  certain  rates  specified  in  the  charter  party, 
for  the  freight.  It  was  Airther  agreed,  that  the  defendant  should 
be  aUowed  for  the  loading  and  discharging  of  the  vessel  at  the 
respective  ports,  as  follows,  that  is  to  say :  ''  lay  days,  to  load, 
twenty  days  from  Monday,  the  12th  inst.,"  the  plaintiiST  ^^guaran- 
teeing to  have  the  vessel  ready  by  that  time,  and  to  discharge 
with  dispatch ;"  and  in  case  of  detention,  the  defendant  was  to 
pay  demurrage  at  thirty  dollars  a  day.  It  was  subsequently 
provided,  that  the  charter  party  should  commence,  when  the 
vessel  was  ready  to  receive  her  cargo  at  the  place  of  loading, 
and  notice  thereof  given  to  the  defendant,  or  his  agent. 

The  declaration  averred,  that  the  vessel  was  ready  to  receive 
cargo  at  the  port  of  New  York,  her  place  of  loading,  by  the 
12th  day  of  April,  in  the  charter  party  mentioned.  And  that 
on  the  18th  of  April,  notice  to  that  efiect  was  given  to  the 
defendant,  and  he  was  requested  to  furnish  the  vessel  with  the 
cafgo  of  com  in  bulk,  and  to  commence  the  voyage  and  charter 
party.  That  the  cargo  was  not  Aimished,  nor  would  the  defend- 
ant employ  or  load  the  vessel,  or  dispatch  her  upon  the  voyage 
so  agreed  upon,  by  reason  whereof  the  vessel  was  detained  on 
demurrage,  for  the  space  of  thirty-one  days,  and  wa^  preventec^ 
from  earning  the  freight  agreed  upon,  and  the  plaintiff  had  been 
subjected  to  various  heavy  expenses,  for  all  of  which  he  claimed 
damages  to  four  thousand  dollars. 

The  defendant  interposed  three  pleas.  The  first  averred,  that 
the  vessel  was  not  ready  to  receive  the  cargo  mentioned  in  the 
charter  party,  by  the  12th  day  of  April,  as  provided  therein, 
and  that  thereupon  the  defendant  forthwith  gave  notice  to  the 
plaintiff  of  his  abandonment  of  the  voyage.  The  second  plea 
contained  the  same  avennent,  and,  in  addition  thereto,  an  aver- 
ment that  no  notice  of  any  such  readiness  was  given  to  the 
defendant  by  tiie  12th  day  of  April,  in  consequence  of  which 
the  defendant  abandoned  the  loading  of  the.  vessel,  and  the 
employment  thereof,  and  gave  notice  thereof  to  the  plaintiff. 
The  .third  plea  averred,  that  on  the  12th  of  April,  the  firm  of 
Maitland,  Phelps  &  Co.,  in  the  charter  party  mentioned,  had  a 
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cargo  of  com  in  bulk,  ready  for  shipment,  and  to  receiye  which, 
the  charter  party  had  been  made  by  the  defendant,  and  which 
defendant  was  ready  and  willing  to  ship  and  load  on  board  the 
yessel,  and  wonld  have  done  so,  if  the  vessel  had  been  in  readi- 
ness, of  which  the  plaintiff  then  had  notice,  but  that  the  vessel 
was  not,  by  the  12th  day  of  April,  ready  to  receive  the  same  cm 
board  for  the  voyage.  Wheref(»*e  the  defendant  abandoned,  &c^ 
as  before. 

The  plaintiff  demurred  to  the  pleas,  and  assigned  various 
canses ;  among  them,  that  the  pleas  amounted  to  the  general 
issue. 

JF".  B.  CvUmg^  for  the  plaintiff. 

L  The  pleas  are  bad  in  substance,  because — ^1.  The  fact  alleged 
that  the  vessel  was  not  ready  to  receive  cargo  by  Monday,  the 
12th  April,  is  not  an  answer  to  the  right  of  action.  There  is  no- 
thing in  the  charter  party  which  makes  the  hiring  dependent 
upon  the  condition,  that  the  vessel  should  be  ready  to  receive 
cargo  by  the  12th  day  of  April.  The  time  when  the  vessel  was 
to  be  ready,  was  a  distinct  and  independent  covenant.  K  it  were 
a  condition,  it  relates  only  to  the  time  when  lay  days  were  to 
^jommence.  (Abbott  on  Shipp.  326,  342  [260,  266] ;  10  East 
556 ;  1  M.  &  M.  297 ;  CkmatabU  v.  Cloba/re^  Pahn.  397 ;  J?om- 
num  V.  Duke^  1  Camp.  377 ;  HaU  v.  Cazenove^  4  East.  477 ; 
JRitchie  V.  Atkinson^  10  Ibid.  .295;  StoretY,  Oa/rdffier^  3  M.  & 
Sel.  308 ;  OaUoway  v.  JacTcsm^  3  Scott's  N.  R.  768 ;  S.  C.  3  M. 
&  G.  960.  2.  The  pleas  are  also  bad  in  point  of  form,  because 
they  amount  to  the  general  issue.  The  allegation,  that  the 
vessel  was  not  ready  to  receive  cargo  by  the  12th  of  April, 
merely  puts  in  issue  a  similar  averment  in  the  declaration,  and 
ought,  (if  the  issue  was  material,)  to  have  concluded  to  the  coun- 
try, or  with  a  traverse.    (1  Chitty  PL  557 ;  19  John.  309.) 

D,  Zord^  for  the  defendant. 

I.  The  plaintiff  specially  warranted  the  time  when  the  load* 
ing  should  commence,  and  it  was  the  basis  of  the  arrangement ; 
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and  no  remedy  in  damages  would  be  adequate.  There  is  no 
other  provision  which  prescribes  the  commencement  of  the  char- 
ter. It  was  to  c(«imence  as  soon  as  notice  was  given  that  the 
vessel  was  in  readiness,  and  at  all  events  by  the  12th  of  April. 

n.  The  breach  of  the  warranty  of  the  plaintiff  was  sufficient 
to  entide  the  defendant  to  leave  the  vessel  to  the  plaintiff;  and 
the  pleas  show  snch  right  properly  exercised  by  the  defendant. 
(filahdm  V.  Haya^  2  Mann.  &  Gr.  257 ;  Abbott  on  Shipp.  [249,] 
325 ;  Olive  v.  Booker,  1  Exch.  E.  416.) 

By  the  Coubt.  Oakley,  Ch.  J. — ^There  is  no  doubt  that 
these  pleas  are  bad  in  form,  under  the  old  system  of  pleading, 
as  being  equivalent  to  the  general  issue.  But  under  section  176 
of  the  code,  a  defect  of  this  character  is  no  longer  to  be  regarded ; 
and  it  would  be  proper,  under  the  provisions  of  that  section,  to 
amend  the  pleas  by  striking  out  the  conclusion  with  a  verifica- 
tion, and  inserting  one  to  the  country. 

The  allegation  contained  in  the  second  plea,  of  want  of  notice 
to  the  defendants  that  the  vessel  was  ready  by  .the  twelfth  of 
April,  is  entirely  immaterial.  If  the  time  of  the  readiness  of 
the  vessel  to  receive  her  cargo  is  to  be  regarded  as  a  condition 
precedent,  it  is  a  sufficient  defence,  if  she  were  not  ready  by  that 
date. 

The  main  question  which  the  parties  wish  xis  to  decide,  is 
whether  this  provision  is  a  collateral  covenant,  or  a  condition 
precedent 

The  principle  applicable  to  cases  of  this  character,  as  the  same 
is  gathered  from  the  authorities,  seems  to  be,  that  every  charter 
party  is  to  be  construed  according  to  the  dear  intent  of  the  par- 
ties, if  that  can  be  collected  from  the  face  of  the  instrument. 

The  stipulation  in  the  charter  party  in  question,  in  reference 
to  time,  seems  to  be  introduced  as  a  parenthesis  in  the  agree- 
ment by  which  the  defendant  was  to  have  twenty  lay  days  from 
the  twelfth  of  April,  the  plaintiff  guaranteeing  that  the  vessel 
should  be  in  readiness  at  that  time.  It  is  quite  apparent,  that  if 
these  words  stood  alone,  they  would  be  considered,  without 
doubt,  as  equivalent  to  a  warranty,  and  a  positive  stipulation, 
that  the  vessel  should  be  ready  at  the  time  specified.    It  is  con- 

Vol.  m.  21 
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tended,  however,  that  the  words  x^late  only  to  the  lay  days,  and 
that  those  were  to  commence  on  the  12th  of  April.  But  such 
cannot  be  the  true  ccnstmction  of  the  instrument,  because  it  is 
apparent,  on  that  view,  that  the  lay  days  might  be  defeated 
altogether.  If  the  lay  days  were  to  commence  on  the  12th  of 
April,  and  the  agreement  is  to  be  construed  that  the  vessel  was 
to  be  ready  in  a  reasonable  time,  that  time  might  not  elapse 
until  the  whole  twenty  days  had  expired.  This  is  clearly  the 
consequence. 

The  plaintiff  refers  to  the  other  clause  of  the  charter  party,  by 
which  it  was  provided  that  the  charter  should  commence  when 
the  vessel  was  ready  to  receive  cargo  at  the  place  of  load- 
ing, and  notice  thereof  was  given  to  the  defendant;  and  he 
argues  that  the  meaning  of  the  whole  instrument  is,  that  the 
vessel  was  to  be  prepared  for  the  voyage  in  a  reasonable  time, 
and  then  she  should  load  and  the  lay  days  commence.  This 
last  clause  is  in  the  printed  part  of  the  charter  party  in  the  usual 
form ;  the  former,  guaranteeing  the  time,  is  written  in  the  agree- 
ment, and  in  accordance  with  a  familiar  rule,  must  govern  tlie 
construction  of  the  instrument. 

Aside  from  this,  the  liability  was  to  commence  when  notice 
should  be  given,  and  if  notice  were  given  before  or  by  the  12th 
of  April,  the  party  was  bound  to  proceed.  Time  was  of  the 
essence  of  the.  contract,  and  is  often  so  in  commercial  transac- 
tions. The  success  of  the  enterprise  often  depends  upon  dis- 
patch. It  was  plainly  the  intent  of  these  parties  to  be  ready  by 
the  twelfth  of  April,  at  all  events.  The  cases  show  that  the 
great  principle  to  be  considered  is  the  intent  of  the  parties,  and 
where  the  time  is  essential,  and  the  words  of  the  charter  party 
are  plain,  as  is  the  case  here,  we  cannot  doubt  that  the  agree- 
ment, in  reference  to  the  day  when  the  vessel  was  to  be  ready, 
is  to  be  regarded  as  a  condition  precedent. 

Judgment  for  the  defendant  on  the  demurrers,  with  leave  to 
the  plaintiffs  to  reply  on  payment  of  costs. 
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Wbere  affidavits  and  i>apen  on  which  a  warrant  of  arrest  ia  applied  for  under  the  act 
abolishing  impiisonment  for  debt,  state  that  a  suit  has  been  commenced  hy  the 
applicant  upon  %  judgment  obtained  by  hi^i  against  the  party  for  whom  the  warrant 
is  asked,  stating  its  date  and  amount ;  this  is  a  sufficient  allegation  of  a  cause  of 
action  arising  upon  contract  for  which  the  party  cannot  be  imprisoned. 

The  proceedings  being  founded  upon  the  suit,  and  not  on  the  judgment,  it  is  unneces- 
sary that  there  should  be  any  proof  of  a  demand  and  refusal  to  apply  property  in 
payment  of  the  judgment,  to  authorize  a  conunitment. 

When  a  judge,  upon  a  hearing  before  him,  admits  evidence  which  is  insufficient  or 
incompetent,  it  constitutes  an  error  of  judgment,  which  is  remediable  only  in  a  direct 
proceeding  to  reverse  his  commitment.  The  jurisdiction  of  the  judge  does  not 
depend  on  his  deciding  correctly  in  respect  of  the  kind  or  weight  of  evidence 
adduced,  when  the  allegations  are  properly  made,  and  Ae  testimony  offered  tends 
to  sustain  them. ' 

When  an  inferior  tribunal  acts  without  acquiring  jurisdiction,  its  proceedings  are  void, 
and  all  concerned  are  trespassers.  But  where  it  has  jurisdiction,  and  then  errs  in 
the  exercise  of  its  powers,  the  act  is  erroneous,  and  may  be  avoided  on  certiorari, 
but  it  is  not  void. 

Where,  after  a  judge  has  acquired  jurisdiction  of  an  application  for  a  warrant  of  com- 
mitment under  the  non-imprisonment  act,  an  injunction,  staying'  further  proceedings 
in  the  matter,  is  served,  whereupon  the  judge  suspends  the  matter,  pending  the 
injunction,  instead  of  adjourning  it,  and  after  the  injunction  is  dissolved,  pronounces 
judgment  in  the  absence  of  the  defendant,  these  errors,  if  they  be  such,  are  mere 
errors  of  judgment,  and  do  not  oust  the  judge  of  his  jurisdiction,  nor  subject  him  or 
the  applicant' to  an  action  of  trespass  or  false  imprisonment. 

(Before  Oaklet,  Cb.  J.,  and  Vandsspoel  and  Sandford,  J.J.) 
Nov.  12 ;  Nov.  24,  1849. 

This  was  an  action  of  trespass  and  false  imprisonment.  The 
complaint  alleged,  that,  in  August,  1848,  the  plaintiff  obtained 
fiom  the  Hon.  John  W.  Edmonds,  one  of  the  justices  of  the 
supreme  court,  a  warrant  of  commitment  against  the  plaintiff, 
under  the  pretence  of  a  conviction  under  the  non-imprisonment 
act;  that  the  warrant  was  issued  without  any  authority  or  juris- 
diction on  the  part  of  the  justice ;  and  that  under  it  the  plaintiff 
was  arrested  and  imprisoned  for  the  space  of  four  hours. 

The  answer  of  the  defendant  averred,  that,  on  the  6th  of  August, 
1846,  he  recovered  a  judgment  in  the  supreme  court  for  the  sum 
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of  $1,936  02  against  tlie  plaintiff,  upon  which  judgment  he 
had  commenced  a  suit.  That,  subsequent  to  the  commencement 
of  the  suit  upon  the  judgment,  and  on  the  10th  of  April,  1848, 
he  applied  to  Judge  Edmonds,  for  a  warrant  of  arrest  against  the 
plaintiff  under  the  non-imprisonment  act.  That  the  application 
was  accompanied  by  satisfactory  evidence  of  the  existence  of  a  debt 
due  from  the  plaintiff,  specifying  the  nature  and  amount  thereof 
as  near  as  might  be,  and  also  evidence,  that  the  plaintiff  bad 
property  which  he  fraudulently  concealed,  and  that  he  had 
assigned  and  disposed  of  some  of  his  property  with  intent  to 
defraud  his  creditors.  That  evidence  was  adduced  by  the  affida- 
vit of  the  defendant,  and  the  answer  and  depositions  of  the  now 
plaintiff  upon  the  judgment.  That,  upon  the  hearing,  the  plain- 
tiff controverted  none  of  the  facts  and  circumstances,  and  the 
hearing  was  adjourned  until  April  26, 1848,  at  which  time  the 
parties  appeared,  and  an  order  for  an  injunction  was  exhibited 
to  Judge  Edmonds,  issued  out  of  the  supreme  court,  on  the 
prayer  of  the  plaintiff,  commanding  the  defendant  to  desist  from 
further  proceeding  in  the  matter  until  the  further  order  of  the 
court.  That  thereupon  the  proceedings  were  suspended  until 
the  dissolution  of  the  injunction ;  after  which,  and  on  the  23d 
day  of  August,  Judge  Edmonds,  deciding  the  facts  to  be  suffi- 
ciently established,  granted  the  warrant  of  commitment,  under 
which  the  plaintiff  was  arrested.  The  warrant  was  set  out  at 
length  in  the  answer.  The  answer  denied  the  want  of  jurisdic- 
tion in  the  judge. 

The  reply  stated,  that  the  affidavit  of  the  defendant,  upon 
which  the  application  to  Judge  Edmonds  was  made,  did  not 
specify  the  nature  and  amount  of  indebtedness  as  near  as  it 
might  be,  and  that  it  was  impossible  to  determine  from  the  affi- 
davit, whether  the  same  was  upon  the  judgment  or  the  proceed- 
ings upon  the  same.  That,  upon  the  hearing,  the  plaintiff  con- 
troverted the  facts  and  circumstances  of  the  application,  and  no 
proof  was  offered  by  the  defendant,  and  no  hearing  had ;  that 
no  judicial  determination  was  made  by  Judge  Edmonds,  as 
averred  in  the  answer,  and  that  he  had  no  authority  over  the 
matter  by  reason  of  the  proceedings  being  suspended  at  the 
time  of  the  injunction.    That  the  plaintiff  was  not  in  the  pre- 
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eeqce,  or  under  the  jurisdiction,  or  control  of  the  judge  at  the 
time  of  the  issuing  the  warrant,  and  that  he  had  no  notice  to 
appear  before  him  on  that  day,  or  any  information  thereof,  and 
that  there  was  no  jurisdiction  or  authority  for  the  commit- 
ment. 

The  cause  was  tried  on  the  10th  of  May,  1849.  Upon  the 
trial,  after  reading  the  pleadings,  the  counsel  for  the  plaintiff 
offered  in  evidence  the  affidavit  and  papers  on  which  the  appli- 
cation for  the  warrant  was  founded,  in  order  to  show  their 
insufficiency.  ^ 

The  parts  thereof  which  were  applicable  are  as  follows : 


4C 


City  and  County  of  New  York,  ss : 


"  Robert  Scheil  of  said  city,  being  duly  sworn,  saith,  that 
Henry  Stanton,  of  the  city  of  Rochester,  in  the  county  of 
Monroe,  is  justly  indebted  to  this  deponent  in  the  sum  of  two 
thousand  dollars  and  upwards,  upon  a  judgment  rendered  in  the 
supreme  court  of  the  state  of  Kew  York,  and  also  in  the  sum 
of  two  hundred  and  thirty-five  dollars  and  upwards,  upon 
another  judgment  rendered  in  the  same  court,  which  said  judg- 
ments respectively  are  founded  upon  contract,  and  for  which 
said  demands  the  said  Henry  Stanton  cannot  be  arrested  or 
imprisoned,  according  to  the  provisions  of  an  act  entitled, '  an 
act  to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent 
debtors,'  passed  April  26,  1831  ;  and  this  deponent  further 
saith,  that  an  ordinary  creditor's  suit  in  equity  has  been  insti- 
tuted by  this  defendant  against  the  said  Henry  Stanton  and 
others,  and  is  now  pending  in  the  supreme  coui*t  of  this  state, 
for  the  purpose  of  recovering  and  obtaining  satisfaction  of  the 
said  judgment  herein  first  mentioned,  and  this  deponent  further 
saitli,  that  he  verily  believes  that  the  said  Henry  Stanton  has 
property  and  rights  in  action,  namely  an  interest  in  a  stock  of 
jewelry  and  other  merchandise,  in  a  store  in  the  city  of  Koches- 
ter,  and  in  the  proceeds  of  jewelry  and  merchandise  heretofore 
sold  in  said  store  and  elsewhere,  which  he  fraudulently  conceals, 
and  that  he  has  rights  in  action,  money,  and  evidences  of  debt, 
which  he  unjustly  refuses  to  apply  to  the  payment  of  the  said 
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judgments,  or  either  of  them,  and  that  he  has  assigned  and 
disposed  of  some  of  his  property  with  the  intent  to  defraud  hia 
creditors, — ^and  this  deponent  further  saith,  that  a  copy  of  tlie 
amended  bill  of  complaint,  filed  by  him  in  the  suit  aforesaid,  is 
hereto  annexed,  marked  schedule  A ;  that  a  copy  of  the  ^iswer 
put  in  by  the  said  Henry  Stanton,  to  the  said  amended  bill^ 
is  hereto  annexed,  marked  schedule  B;  and  Ihat  the  paper 
hereto  annexed,  marked  schedule  C,  is  a  copy  of  an  examination 
and  deposition  of  the  said  Heniy  Stanton,  made  before  John 
W-  Dwinnelle,  Esq.,  who  at  the  date  thereof  was  one  of  the 
masters  in  chancery,  in  and  for  the  said  county  of  Monroe, — and 
this  deponent  ftirther  saith,  that  on  or  about  the  25th  day  of 
November,  1846,  deponent  requested  the  said  Henry  Stanton  ta 
apply  certain  securities,  which  he  then  had,  and  as  deponent 
believes  the  bonds  and  mortgages  hereinbefore  mentioned,  on 
deponent's  said  debt  for  what  they  were  worth,  and  that  the  said 
Henry  Stanton  refdsed  so  to  do,  but  offered  to  transfer  them  to 
deponent  absolutely  in  payment  of  the  same." 

It  appeared  by  the  copy  of  the  amended  bill  of  complaint 
annexed  to  the  affidavit,  that  the  original  bill,  of  which  that  was 
a  copy,  was  duly  verified  by  the  oath  of  Kobert  Schell,  and 
stated  that  on  the  fifth  day  of  August,  1845,  Schell  recovered  a 
judgment  in  the  supreme. court,  against  Stanton,  for  the  sum  of 
$1936  02,  for  the  damages  which  Schell  had  sustained,  as  well  by 
reason  of  the  non-performance  of  certain  promises  and  under- 
takings then  lately  made  by  Stanton  to  him,  Schell,  as  for  the  costs 
of  the  suit  in  which  the  judgmentwas  recovered.  The  plaintiff's 
counsel  then  read  in  evidence  the  aflBdavit  of  the  plaintiff  con- 
troverting the  facts  and  circumstances  on  which  the  application 
for  the  warrant  was  foimded,  the  substance  of  which  is  as 
follows : — 

. "  Henry  Stanton,  of  Eochester,  Monroe  county,  being  duly 
sworn,  deposes  and  says,  that  he  has  no  right  in  action  or 
property,  except  such  as  by  law  is  exempt  fi-om  execution,  that 
he  has  no  .interest  in  any  stock  nor  in  the  proceeds  of  any 
jewelry  or  merchandise  heretofore  sold  in  jmy  store,  which  he 
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finndulentlj  conceals,  and  that  he  has  no  right  in  action  which 
he  nnjostlj  refuses  to  apply  to  the  payment  of  the  judgments 
named  in  the  affidavit  of  Bobert  Schell  in  this  matter  or  to  either 
of  them,  and  that  he  has  not  assigned  or  disposed  of  any  of  hig 
property  with  intent  to  defraud  his  creditors. 

'^  And  this  deponent  iurther  says,  that  in  or  about  November, 
1846,  this  deponent  had  an  interview  with  Kobert  Schell,  and 
told  him  that  he  would  get  some  bonds  and  mortgages,  and  pay 
him  off  if  he  would  take  them.  He  wished  to  know  what  they 
were,  and  deponent  said  that  if  he  would  say  that  he  would  take 
them,  then  this  deponent  would  see  what  ones  he  could  get. 
But  this  deponent  did  not  mention  any  particular  bonds  and 
mortgages,  and  this  deponent  verily  believes  that  the  bonds  and 
mortgages  hereinbefore  mentioned,  had  then  been  disposed  of.^ 

It  was  admitted  by  defendant's  counsel,  that  during  the  spring 
of  1847,  a  receiver  had  been  appointed  in  the  creditor's  suit 
named  in  the  application  of  the  defendant  against  the  plaintiff 
for  a  warrant,  and  that  the  plaintiff  had,  at  that  time,  executed 
an  assignment  to  the  receiver,  of  all  his  assets  and  effects. 

The  plaintiff's  counsel  then  read  the  commitment,  from  the 
answer,  from  which  it  appeared  that  no  adjournment  of  the 
proceedings  before  Justice  Edmonds  was  made  from  and  after 
the  26th  of  April,  1848,  and  he  contended  that  Mr.  Justice  Ed- 
monds lost  jurisdiction  of  the  proceedings,  by  reason  of  such 
non-adjournment.    The  plaintiff  then  rested  his  case. 

The  defendant's  counsel  then  moved  for  a  non-suit,  but  the 
court  denied  the  motion. 

The  deputy  sheriff  testified  to  the  arrest  of  the  plaintiff^  under 
(he  warrant  of  the  commitment.  It  was  admitted  that  at  the 
time  the  commitment  was  made,  the  plaintiff  was  not  present 
before  Judge  Edmonds. 

The  case  was  submitted  to  the  jury  upon  the  question  of 
damages :  the  question  of  law  involved  being  reserved  for  the 
consideration  of  the  court,  with  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit.  The  jury  found  a  verdict  in  &vor  of  the 
plaintiff  for  $50  damages* 
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A.  Orist,  for  the  plaintiff. 

X  W.  GUberi^  for  the  defendant. 

By  tiik  Coubt.  Sandvobd,  J. — The  plaintiff's  first  point  is^ 
that  the  judge  who  granted  the  commitment  never  acquired 
jurisdiction  in  the  proceeding  against  the  plaintiff  under  the  a<^ 
of  1881. 

We  think  that  this  view  of  the  matter  is  erroneous :  — 1.  The 
affidavit  and  papers  on  which  the  warrant  for  the  plaintiffs 
arrest  was  issued,  do  state  both  the  nature  and  the  amount  of 
the  indebtedness  in  precise  terms.  They  show  that  Schell  had 
commenced  a  suit  on  a  judgment^  stating  its  date  and  amount. 
This  was  a  sufficient  aUegation  of  a  cause  of  action  arising 
upon  a  contract,  for  which  the  plaintiff  could  not  be  im- 
prisoned. 

'2.  The  proceeding  was  evidently  founded  upon  the  auit 
brought  to  obtain  satisfaction  of  the  judgment.  This  disposes 
also  of  the  fourth  objection  taken  by  the  plaintiff.  The  proceed- 
ing was  not  founded  upon  his  refusal  to  apply  his  property  to 
the  payment  of  the  judgment. 

3.  The  remaining  objection,  was  to  the  judge's  reception  of 
the  answer  and  examination  of  the  plaintiff  in  the  pending  suit, 
as  a  part  of  the  evidence  on  which  the  warrant  for  the  arrest 
issued.  Whether  the  judge  were  right  or  wrong,  in  receiving 
this  evidence,  we  need  not  determine ;  because,  if  he  were 
wrong,  it  does  not  affect  the  question  of  jurisdiction.  Tfiere  was 
other  evidence  of  undoubted  propriety,  which  tended  to  prove 
the  case  alleged  before  the  judge.  If  that  evidence  were  insuf- 
ficient, or  if  the  judge  admitted  evidence  that  was  incompetent, 
it  constituted  an  error  of  judgment  which  was  remediable  only 
in  a  direct  proceeding  to  reverse  his  commitment.  It  cannot 
affect  the  warrant,  in  a  collateral  suit.  The  jurisdiction  of  the 
judge  does  not  depend  upon  his  deciding  correctly  in  respect  of 
the  kind  or  weight  of  evidence  laid  before  him,  when  the  aUega- 
tions  are  properly  made,  and  the  testimony  offered  tends  to 
sustain  them. 
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We  have  no  doubt,  therefore,  that  the  judge  acquired  juris- 
diction. The  plaintiff  was  regularly  arrested  and  brought 
before  him,  was  subsequently  adjudged  to  be  guilty  of  the 
offence  alleged,  and  was  committed. 

It  is  next  claimed  on  his  behalf,  that  the  commitment  was 
void,  because  the  judge  lost  jurisdiction,  intermediate  the  arrest 
and  the  adjudication. 

Granting  to  the  plaintiff  all  that  he  argues,  as  to  the  irregn- 
larity  of  the  proceedings,  and  that  he  can  be  permitted,  after 
suspending  the  judge's  action  by  an  injunction,  to  urge  such 
suspension  as  having  wrought  a  discharge  to  him  from  his  arrest 
under  the  warrant ;  it  does  not  foUow  that  the  commitment  was 
void.- 

The  principle  is,  that  where  an  inferior  tribunal  acts  without 
acquiring  jurisdiction,  its  proceedings  are  void,  and  all  con- 
cerned are  trespassers.  But  where  it  has  jurisdiction,  and  then 
errs  in  the  exercise  of  its  powers,  the  act  is  erroneous,  and  may  be 
avoided  on  certiorari,  but  it  is  not  void.  Here  the  judge  had 
acquired  jurisdiction.  The  plaintiff  contends  that  he  erred  in  sus- 
pending the  matter  pending  the  injunction,  instead  of  adjourning 
it,  and  in  pronouncing  his  judgment  in  the  absence  of  the  party 
accused.  If  the  judge  erred  in  both  of  these  particulars,  they 
were  errors  of  judgment,  and  the  plaintiff  might  have  reversed 
the  adjudication.  They  did  not,  however,  oust  the  judge  of 
his  jurisdiction,  nor  subject  him,  or,  consequentially,  the  party 
prosecuting  before  him,  to  an  action  of  trespass  or  false  imprison- 
ment. "We  might  refer  to  many  analogous  cases  decided  in  the 
courts  of  this  state.  The  principle  is  very  well  exhibited  in 
Raricm  v.  Auchmoody^  7  "Wend.  200.  We  have  looked  into  all 
the  authorities  which  were  cited  by  the  plaintiff,  and  find  that 
ihey  were  cases  in  which  the  court  or  officer  never  acquired 
jurisdiction  of  the  subject  matter,  or  of  the  party  proceeded 
against.  They  do  not  conflict  with  the  principle  on  which  we 
rely,  and  in  some  of  them  it  is  expressly  sanctioned. 

The  judgment  entered  for  the  plaintiff,  at  the  special  term, 
must  be  reversed,  and  a  judgment  of  nonsuit  entered,  pursuant 
to  the  stipulation  between  the  parties. 
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GiLHOOLY  V.  WaSHINOTON. 

Where  a  l«BBor  lets  parts  of  a  tenement  to  diflerent  tenants,  one  of  whom,  (who 
received  the  first  demise  in  point  of  time,)  occupi^  his  portion  of  the  tenemeat  as  a 
place  of  debauchery  and  prostitation,  but  the  lesBor  was  ignorant  that  he  deeiipied 
80  to  use  it,  and  did  not  connive  with  him  therdn  ;  it  was  held,  that  the  facts  did 
not  constitute  an  eviction  of  tenants  of  other  parts  of  the  same  tenement,  or  bar  the 
lessor  from  recovering  from  them  their  stipulated  rent. 

The  omission  of  the  lessor  to  procure  the  indictment  and  conviction  of  the  disorderly 
occupants,  and  then  to  terminate  their  lease  under  the  statute,  is  neither  a  conniv- 
ance  with  them  nor  such  an  acquiescence  in  the  nuisance,  as  to  furnish  evidence  of 
an  eviction. 

If  the  other  tenants,  or  any  prosecutor,  had  procured  such  conviction,  it  would  then 
have  been  the  lessor's  duty  to  remove  the  disorderly  tenants.     Semb. 
(Before  Oaklct,  Ch.  J.,  and  Vakderpoel  and  Saicdford,  J.J.) 
Nov.  21 ;  Nov.  34,  1849. 

This  was  an  action  to  recover  one  quarter's  rent  of  the  upper 
portion  of  house  23  Dey  street,  in  the  City  of  New  York,  payable 
i»  advance,  and  due  May  1, 1849,  being  the  sum  of  one  hundred 
thirty-seven  dollars  and  fifty  cents. 

The  answer  of  the  defendant  set  up,  that  at  the  time  of  the 
commencement  of  defendant's  term,  the  basement  of  the  pre- 
mises had,  without  his  knowledge,  been  let  by  the  plaintiff  for 
the  purpose  of  prostitution,  that  the  same  had  been  fitted  up 
with  reference  to  such  uses,  and  was  resorted  to  constantly  by 
persons  of  abandoned  character,  in  consequence  of  which,  the 
premises  leased  to  the  defendant  became  unfit  for  occupation, 
and  the  same  were  abandoned  by  the  under  tenants  of  the 
defendant,  who  reftised  to  pay  rent  therefor ;  that  defendant  had 
notified  the  plaintiff  of  the  existence  of  the  nuisance  in  question, 
and  offered  to  relinquish  his  lease,  which  the  plaintiff  refused  to 
accept,  but  promised  that  the  nuisance  should  be  abated ;  that 
in  consequence  of  such  assurance,  the  defendant  had  paid  the 
rent  of  the  premises  during  the  first  year,  which  by  the  terms 
of  the  lease,  was  made  payable  in  advance ;  but  that  the  nuisance 
continued  to  exist,  and  in  consequence  thereof,  the  defendant  had 
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been  unable  to  underlet  the  premises,  and  had  been  deprived 
of  all  nse  and  benefit  of  them,  and  that  the  same  had  been 
wholly  abandoned  by  him  dnring  the  whole  of  the  quarter  end- 
ing May  Ist,  1849.  The  defendant  claimed  to  recover  from  the 
plaintifT  the  sum  of  one  hundred  thirfynseven  dollars  and  fifty 
cents,  being  the  amount  of  one  quarter's  rent,  ending  on  the  1st 
day  of  May,  which  had  been  paid  by  him  at  the  commencement 
of  the  quarter,  and  that  the  lease  in  question  should  be  given  up 
and  cancelled. 

The  reply  denied  that  the  plaintiff  rented  the  lower  part  of  the 
premises  in  question,  for  the  purposes  complained  of,  and  denied 
all  knowledge  and  belief  of  their  having  been  so  used,  or  that  the 
defendant  had  sustained  any  damages. 

The  cause  was  referred  to  a  sole  referee,  to  hear  and  decide 
the  same.  Upon  the  trial  before  him,  it  appeared,  and  he 
reported,  that  during  the  defendant's  term,  the  basement  in  ques- 
tion had  been  occupied  as  a  drinking  saloon,  and  as  a  place  of 
prostitution  and  ill  fame,  and  that  great  noises  and  disturbances 
frequently  took  place  therein.  It  also  appeared  that  on  the 
19th  of  March,  1849,  the  defendant  caused  a  written  notice  to 
be  served  on  the  plaintiff,  stating  the  manner  in  which  the 
premises  were  kept,  and  desiring  him  to  remove  the  nuisance. 

The  referee  reported,  that  previous  to  the  execution  of  the  lease 
to  the  defendant,  the  lower  part  of  the  house  had  been  let  by  the 
plaintiff  to  some  person  other  than  the  defendant,  but  that  it  did 
not  appear  that  the  same  was  used  by  the  plaintiff  for  the  pur- 
poses complained  of,  or  that  the  nuisance  was  continued  in  any 
way  by  the  consent  or  connivance  of  the  plaintiff,  or  by  any 
person  deriving  any  right  through  him.  The  referee  reported  in 
&vor  of  the  plaintiff  for  the  amount  claimed ;  and  the  defendant 
appealed  from  the  judgment  thereupon  entered. 

F.  Bymey  for  the  plaintiff. 

J.  Coity  for  the  defendant,  relied  upon  Dyett  v.  Pendleton^  8 
Cow.  727.  He  also  cited  OgtUvie  v.  miU,  6  Hill  62 ;  People  v. 
-£mm,  4  Denio  130 ;  Fish  v.  Bodge,  Ibid.  317 ;  SnUth  y. 
MarrcMe,  1  Carr.  &  Mar.  479 ;  2  E.  S.  702,  §  29. 


^ 
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By  the  Cqukt.  Oakley,  Ch.  J. — The  referee  reported  as 
matter  of  fact,  that  the  basement  of  the  premises  in  question 
had  been  letoed  bj  the  plaintiff  to  some  person  other  than  the 
defendant,  prior  to  the  lease  of  the  upper  portion  of  the  premises. 
Hie  question  is,  whether  if  a  landlord  rent  a  part  of  a  house  to 
one  tenant,  and  then  a  part  of  the  same  house  to  another,  and  the 
former  enters  upon  the  occupation  of  the  portion  let  to  him,  and 
appropriates  it  to  purposes  of  the  description  complained  of  in 
this  case,  so  as  to  render  the  other  portion  no  longer  habitable; 
the  lease  to  the  latter  is  thereby  determined,  or  he  may  refuse  to 
pay  rent. 

The  defendant's  counsel,  upon  the  argument,  relied  upon  the 
case  of  Dyett  v.  Pendleton^  8  Cowen  727,  which  decided,  that 
where  the  lessor  habitually  brought  lewd  women  into  the  same 
house,  a  part  of  which  he  had  demised  to  a  tenant,  so  as  to 
compel  the  latter  to  remove  his  family  by  reason  of  the  noise 
and  disturbance,  it  would  warrant  a  jury  in  finding  an  eviction, 
and  debar  the  lessor  of  his  rent. 

This  doctrine  has  never  been  applied  to  a  case  where  the 
plaintiff  himself  has  not  been  instrumental  in  producing  tiie 
state  of  things  set  up  as  an  eviction.  We  do  not  see  on  what  prin- 
ciple the  rule  can  be  applied,  where  the  landlord  lets  in  good 
faith  the  part  of  the  tenement  whence  the  annoyance  proceeds, 
and  without  any  reason  to  suspect  the  purposes  for  which  the 
premises  are  to  be  used. 

It  is  said,  however,  that  it  was  the  duty  of  the  landlord,  upon 
ascertaining  the  character  of  the  persons  occupying  his  pre- 
mises, and  the  uses  to  which  they  were  perverted,  to  cause  those 
tenants  to  be  turned  out,  and  thus  to  terminate  the  lease  to  them, 
under  the  remedy  afforded  him  by  the  statute,  which  provides 
that  whenever  the  lessee  of  any  dwelling-house  shall  be  con- 
victed of  keeping  the  same  as  a  bawdy-house,  the  lease  for  the 
letting  of  the  same  shall  thereupon  become  void,  and  the  land- 
lord may  enter  and  obtain  possession  in  the  same  manner  as 
against  a  tenant  holding  over.    (2  R.  S.  702,  §  29.) 

The  remedy  conferred  by  the  statute  is  not,  however,  to  be 
set  on  foot  by  the  landlord  merely.  Any  person  may  institute 
a  complaint  against  persons  of  such  a  disprderly  character,  and 
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procore  their  conviction.  If  the  occupants  of  the  basement  in 
qnestion  had  been  convicted,  we  do  not  say,  that  the  plaintiff 
wonld  not  have  been  obliged  to  resort  to  his  remiedy,  and 
remove  them  from  the  preipises.  But  it  was  not  more  his  duty 
than  that  of  the  defendant,  to  proceed  to  have  them  indicted,  or 
to  resort  to  the  remedy  against  them  od  the  ground  of  nuisance. 
The  extension  of  the  doctrine  of  Dyett  v.  Pendleton  to  cases 
like  this,  would  have  an  important  influence  on  the  rights  of 
landlord  and  tenant  in  this  city;  and  we  are  unwilling  to 
establish  the  precedent.  We  do  not  consider  this  case  as  faUing 
within  any  of  the  grounds  which  have  been  sanctioned  as  show- 
ing an  eviction  ;  and  the  judgment  must  be  affirmed.(a) 


Lawrence  v,  Delano. 

A  pnrcliaflor  at  a  mortgage  tale,  acquires  no  other  or  greater  estate  than  would  have 
vested  in  the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 

Where  the  owner  of  premises  covered  by  a  mortgage  executed  by  his  grantor,  assumes 
the  payment  of  such  mortgage,  and  subsequently,  aAer  the  time  of  payment  luifl 
expired,  executes  a  stipulation,  by  which,  after  reciting  that  he  is  deMrous  of 
extending  the  loan  for  the  term  of  four  years,  he  promises  and  agrees  to  pay  to  the 
holder  of  the  mortgage,  interest  upon  the  mortgage  debt,  for  the  period  of  four 
years,  such  stipulation  will  not  be  held  to  be  equivalent  to  a  new  mortgage  covering 
the  property  as  it  stands  at  the  date  of  such  stipulation,  or  embracing  other  land 
than  that  described  in  the  original  mortgage. 

Where  a  person,  for  his  own  convenience,  annexes  another  piece  of  land  to  premises 
which  he  or  his  grantor  has  previously  mortgaged,  and  erects  on  both  parcels,  a 
building  which  is  accessible  only  from  the  land  so  annexed,  this  will  not  subject 
such  piece  to  the  operation  of  the  mortgage,  so  as  to  carry  it  to  a  purchaser  of  the 
mortgaged  premises,  at  a  sale  under  the  mortgage. 

Land  not  mentioned  in  a  deed,  cannot  pass  as  an  appurtenant  to  another  parcel 
expressly  granted  and  particularly  described. 

(Before  Oaklet,  Ch.  J.,  and  Vakderpoel  and  Sandford,  J.J.) 
Nov.  9  ;  Nov.  24,  1849. 

Tffls  was  an  action  of  ejectment,  brought  to  recover  the  po&- 


(0)  Affirmed  in  the  court  of  appeals,  Dec.  30, 1850. 
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Bession  of  a  piece  of  land  2  feet  6  inches  wide  bj  27  feet  long, 
being  in  the  rear  of  premises  known  as  No.  39  Lafayette  Place, 
in  the  city  of  New  York,  and  which  piece  was  formerly  a  por- 
tion of  the  lot  fronting  on  Broadway  on  a  line  with  No.  39 
Lafayette  PJace. 

The  cause  came  on  for  trial  before  YA2n)EBF0£L,  Justice, 
on  the  6th  day  of  June,  1849.  Upon  the  trial,  the  plain- 
tiff's counsel  read  in  evidence  a  deed  to  him  from  Charles  F. 
Moulton  and  wife,  bearing  date  May  1st,  1836,  conveying  certain 
lands,  of  which  the  premises  in  question  were  a  pail;,  and  proved 
that  he  took  possession  of  the  premises  by  virtue  of  the  deed. 
He  also  proved  that  the  defendant  was  in  possession  at  the  time 
of  the  commencement  of  the  suit,  and  thereupon  rested. 

The  defendant  produced  in  evidence  a  mortgage  from  Benja- 
min F.  Lee  and  wife  to  John  J.  Astor,  dated  Jan.  19,  1835,  and 
duly  recorded,  to  secure  the  payment  of  $18,000,  on  the  19th 
January,  1840.  This  mortgage  covered  the  premises  known  as 
No.  39  Lafayette  Place,  in  the  immediate  rear  of  which,  adjoining, 
and  extending  its  whole  width,  was  the  strip  of  land,  to  recover 
which  this  action  was  instituted.  Also,  a  deed  frt)m  Benjamin 
F.  Lee  and  wife  to  the  plaintiff,  dated  February  5th,  1835,  con- 
veying the  same  premises.  No.  39  Lafayette  Place,  subject  to 
the  above  mentioned  mortgage,  the  payment  of  which  was 
assumed  by  the  plaintiff  as  a  part  of  the  consideration  of  the 
purchase. 

The  defendant's  counsel  also  read  in  evidence  a  several  agree- 
ment entered  into  October  29,  1846,  between  the  plaintiff^ 
Benjamin  F.  Lee,  and  Benjamin  Curtis,  by  which  it  was  pro- 
vided that  a  cei'tain  alley  in  the  rear  of  the  premises  on  Lafayette 
Place,  owned  by  the  parties,  and  adjoining  each  other,  should 
be  kept  as  an  "  alley  in  common,"  and  a  right  of  way  through 
the  same  was  made  appurtrnvaiit  to  the  p7*eini8es  an  Lafayette 
Place^  owned  by  the  respective  parties.  The  piece  of  land,  for 
the  recovery  of  which  this  action  was  brought,  was  intermediate 
the. east  line  of  the  "alley  in  common,"  and  west  line  of  the 
premises.  No.  39  Lafayette  Place,  then  owned  by  the  plaintiff 

The  defendant's  counsel  also  read  in  evidence  a  deed  from  the 
plaintiff  and  wife,  to  the  Unitarian  church  on  Broadway,  dated 
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Feb.  13th,  1838.  This  deed  conveyed  the  lot  on  Broadway, 
which  was  conveyed  to  the  plaintiff  by  the  deed  of  Moulton  and 
wife,  except  the  strip  of  land  in  dbipnte  in  this  action.  The  de- 
scription of  the  easterly  boundary  of  the  lot  thus  conveyed  is  as 
follows :  "  Easterly  in  the  rear  by  property  now  belonging  to 
Alexander  Mactier,  fronting  on  Lafayette  place,  omd  a  si/rip  of 
imo  and  a  half  feet  in  loidih  "bdonging  to  ths  said  WHlia/m  JB. 
Lawrence^  taken  hy  him  from  the  said  lot  C.  (the  lot  conveye<^ 
to  the  plaintiff  by  Moulton  and  wife)  a^id  added  to  the  lot  owned 
a/fid  occupied  by  him^  fronting  on  Lafayette  place^  &c.,  reserving 
the  use  of  ti:e  alley  in  common,"  &c. 

Also  a  certain  agreement  entered  into  by  the  plaintiff  with 
the  trustees  of  Mrs.  Emily  Ward,  on  the  3d  day  of  April,  1840, 
by  which  the  time  for  paying  the  mortgage  of  $1800,  executed 
by  Benj.  F.  Lee  and  wife,  to  John  J.  Astor,  which  became  due 
Jan.  19, 1840,  and  was  held  by  those  trustees,  was  extended  for 
four  years ;  the  plaintiff  stipulating  to  pay  the  interest  to  the 
trustees.  Also  a  mortgage  from  the  plaintiff  and  wife  to  Isaac 
Lawrence,  dated  February  12th,  1840,  upon  the  premises  on 
Lafayette  place,  covering,  in  addition  to  the  premises  mortgaged 
by  Benj.  F.  Lee  and  wife  to  Astor,  the  strip  of  land  in  the  rear, 
the  subject  of  this  action. 

It  appeared  that  the  mortgage  of  Benj.  F.  Lee  and  wife 
to  Astor,  was  foreclosed  in  January,  1842,  and  the  premises 
thereby  mortgaged  sold  at  a  master's  sale,  at  which  the  de- 
fendant became  the  purchaser.  The  master's  deed  bore  date 
May  1, 1843.  It  was  admitted  that  the  stable  on  the  rear  of 
lot  No.  39  LafaJ^ette  place  a/nd  vnpart  on  the  premises  in  dispute, 
was  built  in  1837,  by  the  plaintiff.  The  access  to  the  stable  was 
through  this  part,  by  means  of  the  alley  in  common. 

The  testimony  here  closed,  and  the  judge  charged  the  jury, 
that  the  matters  given  in  evidence,  if  the  jury  believed  them, 
were  sufficient  to  entitle  the  plaintiff  to  recover. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defendant 
moved  for  a  new  trial. 

J.  Coit,  for  the  defendant. 

I.  By  taking  the  deed  firom  B.  F.  Lee,  the  plaintiff  assumed 
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the  payment  of  the  mortgage  as  principal.  The  liability  of  Lee 
becoming  thenceforth  only  that  of  surety.  {Cherry  yf,  Monro^ 
2  Barb.  Ch.  E.  628.) 

n.  The  plaintiff  afterwards  by  covenant  with  B.  F.  Lee,  an- 
nexed the  right  of  way  through  the  alley  on  which  the  stable 
abuts,  as  an  appurtenance  to  the  lot.  This  covenant,  therefore, 
enures  the  benefit  of  the  defendant  as  tlie  grantee  of  the  pre- 
mises. Lee  was  then  surety  for  L.  in  respect  of  the  mortgage, 
and  the  covenant  attached  to  and  run  with  the  mortgaged  pre- 
mises for  Lee's  benefit  as  such  surety.  As  to  what  passes  as 
appurtenant,  see  2  Bacon's  Abr.  669 ;  Grant,  J.  4 ;  4  Kent's 
Comm.  467,  473. 

ni.  The  stipulation  of  W.  B.  Lawrence  to  the  trustees  of 
Mrs.  Emily  Ward^  was  made  affcer  the  expiration  of  the  original 
term  of  the  mortgage,  and  after  the  stable  was  built  on  the  lot, 
and  was  equivalent  to  a  new  mortgage,  which  must  be  taken  to 
cover  tlie  property  as.  it  then  stood.  (3  Kent  Com.  420 ;  4  Ihid. 
467 ;  If.  Y,  Life  Insv/ra/riGe  Compwny  v.  MU/rior^  1  Barb.  Ch. 
E.  353.) 

IV.  The  foreclosure  of  the  mortgage  thus  given,  to  which  W. 
B.  Lawrence  was  a  party  defendant,  was  in  legal  eflTect  the  same 
as  if  the  mortgage  had  been  executed  by  him  at  the  date  of  the 
stipulation  with  Astor,  and  the  statute  declares  the  foreclosure 
to  be  as  valid  as  a  deed  by  the  mortgagor.  The  master's  deed 
operates  as  if  it  had  been  executed  by  all  the  parties  to  the  suit 

V.  The  plain tifiT  is  bound  by  his. recitals  in  his  recorded  deeds 
to  the  Unitarian  church,  and  to  Isaac  Lawrence — stating  that 
the  piece  of  ground  in  question  was  annexed  to  the  lot  in  Lafay- 
ette place.  (1  Ph.  Ev.  89 ;  Van  Corllandt  v.  Bra/ndt^  17  J. 
K.  335.) 

VI.  The  plaintiff  by  himself  building  his  stable  on  the  rear  of 
the  lot,  so  fixed  the  boundaries,  that  a  purchaser  could  not  but 
believe  that  the  lot  built  on  was  the  lot  described  in  the  deeds. 
He  cannot  now  be  suffered  to  allege  that  he  misled  the  defend- 
ant in  regard  to  the  boundaries  of  the  lot.  {JRockwell  v. 
Adams^  6  Wend.  467 ;  S.  C.  7  Cow.  762 ;  Tarrant  v.  Teny^ 
1  Bay  239.) 

VII.  The  plaintiff,  who  was  liable,  for  the  deficiency  on  the 
mortgage,  had  a  direct  interest  in  enhancing  the  value  on  the 
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forecloenre  sale — Buffering  hiin  therefore  to  remain  silent  at  the 
sale,  and  afterwards  to  claim  that  the  property  apparently  con- 
veyed, did  not  in  fact  pass,  would  be  a  fraud  on  the  defendant. 
(1  Story  Eq.  Jur.  §  396,  439 ;  WendeU  v.  Van  Rensadaer^  1 
J.  C.  R  354;  Storrs  v.  BarJcer^  6  J,  C.  E.  166;  2  Cowen  & 
Hill's  Notes,  200.) 

W.  jB.  Lawrenoe^  plaintiff  in  person. 

I.  The  evidence,  which  is  not  contradicted,  shows  a  complete 
legal  title  in  the  plaintiff. 

n.  The  master's  deed,  in  the  foreclosure  suit,  vested  in  the 
defendant  the  same  estate,  (and  no  other  or  greater,)  that  would 
have  vested  in  the  mortgagee,  if  the  equity  of  redemption  had 
been  foreclosed  ;  which  was  the  same  title  he  had  at  the  execu- 
tion of  the  mortgage.  (2  E.  S.  192,  §  158 ;  Miller  v.  Bristol^ 
12  Pick.  551.) 

in.  Land  cannot  pass  by  implication,  nor  can  land  ever  be 
appurtenant  to  land.  {Jackson  v.  Hathaway^  15  J.  E.  447 ; 
Harris  v.  ElUot,  10  Pet.  25 ;  Chram^t  v.  Cliase^  17  Mass.  443.) 

IV.  The  title  to  the  alley  is  not  in  controversy  in  the  present 
suit ;  nor  does  the  defendant  fulfil  the  conditions  to  entitle  him 
to  the  benefit  either  of  the  covenant  between  the  plaintiff  and 
Curtis  and  Lee,  (as  the  owners  of  the  adjacent  property,)  or  of 
the  reservations  in  the  deed  to  the  Second  Unitarian  Congrega- 
tional Church. 

V.  The  agreement  between  plaintiff  and  the  trustees  of  Mrs. 
Ward,  is  not  a  mortgage,  nor  does  it  either  in  terms  or  by 
implication  relate  to  the  premises  in  controversy. 

By  the  Court.  Vanderpoel,  J. — ^Tlie  plaintiff,  when  he 
rested  his  cause,  had  shown  a  clear  legal  title  to  the  premises  in 
question.  The  deed  from  Moulton  and  wife  to  him,  bearing  date 
the  first  day  of  May,  1836,  includes  the  premises.  Has  the 
defendant  succeeded  in  showing,  either  a  paramount  title  in 
himself,  or  any  other  state  of  facts,  that  should  operate  as  a  bar 
X)  his  adversary's  legal  claim  ? 

It  must  be  borne  in  mind,  that  the  action  is  not  brought  fop* 

Vol.  m.  22 
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anj  portion  of  the  allej  which  was  appropriated  by  the  agree- 
xaent  of  the  29th  day  of  October,  1836,  between  t^e  plaintiff^ 
Benjamin  F.  Lee,  and  Benjamin  Curtis,  and  called  the  ^^  aUey  in 
common.''^  The  plaintiff,  ae  the  defendant  contends^  may  have 
owned  the  right  of  way  throngh  the  alley,  on  which  the  defend- 
ant's stable  abuts  as  an  appurtenance  to  the  lots  adjoining  the 
alley.  It  may  be  true,  that  such  a  covenent  enures  to  the  benefit 
of  the  grantees  of  the  premises  upon  which  the  stable  stands, 
and  yet  the  real  point  in  the  case  is  untouched.  The  question 
then  arises,  is  the  defendant  the  grantee  of  the  premises 
adjoining  the  alley ;  if  not,  the  argument,  that  the  alley  is  an 
appurtenance,  is  irrelevant  to  the  real  question  inyolved  in  the 
case.  It  can  avail  a  party  but  little  to  show  that  a  right  of  way 
is  an  appurtenance  to  a  piece  of  land,  unless  he  proves  a  legal 
'  title  to  such  piece  of  land.  The  proof  of  the  title  to  the  land 
may  draw  after  it  the  appurtenance  as  an  indderU;  but  proof 
of  an  easement  as  an  incident  to  a  lot,  does  not  satisfy  the  inquiry, 
who  owns  the  princtjpalj  the  lot  itself^  or  that  part  of  it  which 
borders  upon  the  premises  dedicated  to  the  use  of  a  way. 

The  defendant  claims  under  the  foreclosure  sale  of  a  mortgage 
executed  by  Benjamin  F.  Lee  and  wife  to  John  Jacob  Astor,  on 
the  19th  January,  1835.  K  this  be  the  source  and  only  ground 
of  his  title,  it  must  failw  The  mortgage  does  not  contain  the 
strip  of  land  in  question,  and  a  purchaser  under  a  mortgage  sale 
acquires  no  other  or  greater  estate  than  would  have  vested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
(2  R.  S.  2d  Ed.  119,  §  164.)  The  defendant's  deed,  not  era- 
bracing  the  premises,  he  has  no  paper  title.  Can  the  other 
facts  and  points  relied  upon  by  him,  help  him  t 

The  defendant  relies  upon  the  stipulation  to  the  trustees  of 
Mrs.  Emily  Ward,  of  the  3d  of  April,  1840,  by  which  tlie 
plaintiff  agreed  to  pay  the  interest  upon  the  mortgage  at  the 
rate  of  seven  per  cent,  for  the  term  of  four  years.  It  is  said,  that 
this  stipulation  was  given  after  the  stable  was  built  upon  the 
lot,  and  was  equivalent  to  a  new  mortgage  which  must  be  taken 
to  cover  the  property  aa*it  then  stood.  We  cannot  see  how  this 
stipulation  can,  legitimately,  be  held  to  stretch  the  mortgage,  so 
as  to  maJke  it  cover  the  strip  in  question.     It  speaks  of  an 
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existing  mortgage  on  the  house  and  lot,  in  Lafayette  Place ; 
but  there  is  nothing  in  the  stipulation  whereby  premises  other 
than  those  described  in  the  mortgage  were  subjected  to  its 
control  or  operation.  There  is,  surely,  nothing  in  the  stipula- 
tion indicating  even  an  intention  to  enlarge  the  mortgage,  in 
respect  to  the  premises  covered  by  it.  The  stipulation  cannot 
therefore  aid  the  defendant. 

It  is  urged,  that  the  plaintiff  is  bound  by  his  recitals  in  his 
recorded  deeds  to  the  Unitarian  church  and  his  mortgage  to 
Isaac  Lawrence.  As  to  the  latter,  which  is  dated  the  12th  day 
of  February,  1840,  if  that  included  the  premises  in  question,  it 
proves  nothing  in  favor  of  the  defendant,  as  he  neither  connects, 
nor  attempts  to  connect,  himself  with  it.  It  is  scarcely  neces- 
sary to  add,  that  in  this  mortgage,  given  six  years  after  the  date 
of  the  mortgage  under  which  the  defendant  claims,  it  was  com; 
petent  for  the  plaintiff  to  include,  with  the  lot  in  question,  all 
the  lands  he  then  owned  in  the  city,  without  creating,  even  by 
implication,  in  the  defendant,  a  title  to  land  not  included  in  the 
deed  or  mortgage  under  which  he  claims. 

In  the  recitals  of  the  deed  to  the  Unitarian  church,  dated  the 
13th  day  of  February,  1838,  we  find  nothing  that  can  prejudice 
the  right  or  claim  of  the  plaintiff.    It  bounds  the  premises  con- 
veyed, easterly  in  the  rear  by  property  now  belonging  to  Alex- 
ander Mactier,  fronting  on  Lafayette  Place,  "  and  by  a  atrip  two 
and  a  half  feet  in  width^  taJcen  by  him  from  the  said  lot^  G^ 
arid  added  to  the  lot  owned  and  occupied  hy  him^  fronitin^  on 
Lafdyette  Place?'*    It  is  contended,  that  this  shows  the  fact, 
that  the  plaintiff  had  then  annexed  the  strip  in  question  to  the 
lot  covered  by  the  mortgage  under  which  the  defendant  pur- 
chased.     Suppose  he  did,  for    his   own  convenience,   annex 
another  piece  of  land  to  the  premises  which  he  or  his  grantor 
had  previously  mortgaged,  we  have  yet  to  learn,  that  such  an 
act  would  so  subject  such  piece  to  the  operation  of  the  mortgage, 
as  to  carry  it  to  the  purchaser  under  the  mortgage  sale,    'nie 
recitals  and  description  in  the  deed  to  the  Unitarian  church, 
cannot  help  the  defendant. 
Kor  can  we  accede  to  the  soundness  of  the  sixth  point  taken 
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by  the  defendant,  that  the  plaintiff  himself  by  building  hia  stable 
on  the  rear  of  the  lot,  so  fixed  the  boundaries,  that  a  pnrehaser 
conld  not  but  believe  that  the  lot  built  on  was  the  lot  described 
in  the  deeds,  and  that  he  cannot  therefore  now,  in  a  court  of 
law,  be  suffered  to  allege,  that  he  has  misled  the  defendant,  in 
regard  to  the  boundaries  of  the  lot. 

Tlie  defendant  assumes  that  the  plaintiff  ought  to  have  been 
present  at  the  master's  sale,  and  given  the  purchaser  notice  of 
his  claim  to  the  strip  in  question ;  and  this,  upon  the  principle, 
that  he  who  does  not  speak  when  good  conscience  requires  him 
to  speak,  shall  ever  afterwards  remain  silent.  Whether  the 
plaintiff  must  be  presumed  to  have  been  present  at  the  sale,  and 
being  present,  was  obliged  to  speak,  in  order  to  save  his  right 
to  land  not  included  in  the  mortgage  or  decree  of  sale  under 
which  the  defendant  purchased,  are  questions  that  will  more 
properly  arise  on  an  appeal  to  the  equity  side  of  the  court 
Whether  the  defendant  could  successfully  raise  them  in  equity, 
it  is  not  necessary  or  proper  for  us  here  to  consider  ;  more  espe- 
cially as  we  are  informed,  that  he  has  taken  the  incipient  step 
towards  invoking  the  equitable  power  of  this  court.  It  is 
enough  to  say,  for  the  purposes  of  this  action,  that  we  do  not 
find  enough  in  the  defendant's  sixth  point  to  bar  the  legal  right 
and  title  of  the  plaintiff.  This  we  say,  without  indicating  any 
opinion  as  to  the  weight  of  this  point,  when  it  shall  be  addressed 
to  the  conscience  of  the  court.  Suffice  it  to  say,  that  in  this 
cowt  of  law^  the  legal  title  of  the  plaintiff  cannot  yield  to  the 
equitable  considerations  now  addressed  to  us. 

As  the  title  to  the  alley  is  not  in  controversy  in  this  suit,  it  is 
needless  to  inquire,  whether  the  defendant  has  entitled  himself 
to  the  benefit  of  the  covenant  between  plaintiff  and  Curtis  and 
Lee,  as  the  owner  of  the  adjacent  property^  or  to  the  reservations 
in  the  deed  to  the  Unitarian  church.  It  cannot  be  held,  that 
this  strip  of  land  can  go  as  an  apjmrtenance  to  the  defendant's 
lot.  Piatt,  Justice,  well  remarks,  in  Jackson  v.  Hatha\oay^  15 
John.  454, — "  a  mere  easement  may,  without  express  words, 
pass  as  an  incident  to  the  principal  object  of  the  grant ;  but  it 
would  be  absurd  to  allow  the  fee  of  one  piece  of  land,  not  men- 
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tioned  in  the  deed,  to  pass  as  an  appv/rtenant  to  another  distinct 
parcel,  which  is  expressly  granted  by  precise  and  definite  boun- 
daries. 

Motion  for  new  trial  denied. 


Cook  v.  Hux. 

A  memorial  to  the  Postmasler  General,  in  reference  to  the  baanesB  of  hiB  department, 

e.  g.  the  bidding  for  contracts  which  he  ia  authorized  to  make  by  law,  is  a  priTi- 

leged  communication. 
So  held  of  a  memorial  by  one  who  had  submitted  proposals,  protesting  against  the 

execution  of  a  contract  to   another,  whose  proposals  had  been  accepted,  charging 

upon  the  latter  fraud  and  collusion  with  other  biddere. 
Such  a  memorial  is  not  absolutely  or  unqualifiedly  privileged,  and  if  it  be  proved  that 

there  was  not  probable  cause  for  its  statements,  the  law  infers,  that  it  was  malicious 

as  well  as  false,  and  the  writer  will  be  liable  for  it  as  a  libel. 
If  the  statements  are  true,  they  are  not  libellous,  no  matter  how  maliciously  they 

were  made. 
If  the  statements  are  untrue,  but  the  memorialist  made  them  in  good  faith,  believing, 

or  having  probable  cause  to  believe  them  to  be  true,  they  are  privileged. 
The  burthen  of  proving  the  want  of  probable  cause,  is  upon  the  plaintiff,  as  in  an 

action  for  malicious  prosecution. 
Absolutely  privileged   communications  are  confined  to  two  classes  of  cases,  viz. 

proceedings  in  courts  of  justice,  and  applications,  memorials,  &.c.,  presented  to  the 

legislature,  or  growing  out  of  legislative  proceedings.     And  in  the£>e  cases,  the 

privilege  is  confined  to  matters  pertinent  to  the  legal  or  legislative  proceedings  to 

which  the  communication  relates. 
Where  it  appears  upon  a  case,  that  no  exception  was  taken  to  the  ruling  of  the  judge 

upon  the  trial,  the  party  will  not  be  permitted  to  object  to  it  upon  a  motion  for  a 

new  trial. 
The  practice  of  this  court  stated,  in  respect  of  cases  made  with  leave  to  tum  them 

into  bill  of  exceptions. 
The  power  to  grant  a  new  trial  on  the  ground  of  exceeeive  damages,  in  an  action  of 

tort,  is  sparingly  used  ;  and  is  not  exercised  when  the  amount  of  the  verdict  does 

not  shock  the  sense  of  the  court  as  to  its  propriety. 
(Before  Oakley,  Ch.  J.,  and  Vandekfoel  and  8akd70iu),  J.J.) 
Nov.  13 ;  Nov.  24,  1849. 

This  was  an  action  of  libel.  The  cause  of  action  consisted 
in  certain  charges  made  against  Carroll  &  Cook,  a  firm  of  which 
the  plaintiff  was  a  member,  in  a  memorial  addressed  by  the 
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defendant  to  the  Postmaster  General,  in  which  he  protested 
against  the  execution  of  a  contract  with  the  plaintiff's  firm,  for 
furnishing  supplies  for  the  Post-office  Department,  in  conse- 
quence of  alleged  fraud  on  their  part  in  submitting  proposals. 

The  cause  came  on  for  trial  before  the  Chief  Justice  on  the 
22d  of  December,  1848. 

Upon  the  trial,  it  appeared,  that,  on  the  24th  of  November, 
1846,  the  Postmaster  General  advertised  for  proposals  for  fur- 
nishing various  descriptions  of  blanks  to  his  department.  In 
accordance  with  the  advertisement,  sealed  proposals  were  sub- 
mitted to  the  department,  among  others,  by  John  T.  Growell  of 
New  York,  Jewett  and  Thomas  of  Buffalo,  Carroll  and  Cook  of 
Troy,  and  by  Isaac  Hill  and  Sons,  of  which  firm  the  defendant 
was  a  member.  The  bids  which  were  submitted,  were  opened 
on  the  first  day  of  January,  1847,  when  it  was  ascertained,  that 
Carroll  and  Cook  were  the  lowest  bidders  for  a  large  proportion 
of  the  states,  in  which  the  blanks  were  to  be  furnished,  and 
Crowell,  and  Jewett  and  Thomas  were  the  lowest  bidders  for  the 
residue.  The  contracts  were  accordingly  awarded  to  those  par- 
ties on  the  10th  of  January,  1847. 

After  the  awarding  of  the  contracts,  the  defendant  made  a 
complaint  to  the  Postmaster  General,  charging  that  there  was 
fraud  on  the  part  of  the  plaintiff's  firm,  and  collusion  and  con- 
nivance between  them  and  some  of  the  other  parties,  who  had 
made  successful  bids.  The  defendant  also  charged,  that  the 
plaintiff's  firm  forged  the  bid,  which  had  been  put  in,  in  the 
name  of  Crowell.  It  also  appeared  in  evidence,  that  similar 
statements  had  been  made  by  the  defendant  to  various  other 
parties,  and  that  the  defendant  had  used  very  harsh  language  in 
reference  to  the  plaintiff's  firm. 

The  defendant  was  directed  by  the  Postmaster  General  to 
put  his  charges  in  writing,  which  he  accordingly  did  in  the 
shape  of  the  memorial  complained  of,  which  was  addressed  to 
the  Postmaster  General,  and  was  signed  by  the  defendant  in 
behalf  of  the  firm  of  Isaac  Hill  and  Sons.  The  memorial 
protested  against  the  execution  of  the  contract  to  the  firm  of 
Carroll  and  Cook,  and  assigned,  among  others,  the  following 
reasons: 
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^^  There  is  good  reason  to  believe,  that  the  bids  of  the  said 
Growell,  and  Jewett  and  Thomas,  were  entered  with  no  view  to 
their  ultimate  execution,  but  for  the  threefold  purpose  of  affect- 
ing and  ranging  below  our  aggregate  bid,  for  securing  to  Carroll 
and  Cook  the  option,  and  claim  as  the  next  lowest  bidder, 
and  with  the  direct  intention  of  cutting  off  every  hond.  fide 
bidder. 

^  2d.  We  object  further  against  the  acceptance  of  any  bid 
proffered  by  the  said  Carroll  and  Cook,  because  there  is  good 
reason  to  believe  that  the  bid  of  the  said  Crowell,  purporting  to 
be  dated  at  New  York,  December  26th,  1846,  was  not  at  that, 
or  at  any  other  time,  written  or  executed  at  that  place ;  that 
Growell's  signature  with  the  pretended  post-marks  are  simulated 
and  false ;  that  the  said  Carroll  and  Cook,  one  or  both  of  them, 
were  cognizant  of  the  facts  of  the  simulation  and  falsification 
of  the  paper,  and  that  it  was  done  with  the  view  of  cutting  off 
the  bids  which  the  firm  represented  by  your  memorialist  have 
entered." 

The  memorial  was  verified  by  the  oath  of  the  defendant,  and 
it  demanded  an  investigation  by  the  Postmaster  General  of  the 
charges  contained  in  it 

After  the  memorial  was  submitted,  copies  of  it  were  sent,  by 
the  direction  of  the  Postmaster  General,  to  Carroll  and  Cook, 
Crowell,  and  Jewett  and  Thomas.  Crowell  thereupon  filed  with 
the  department  an  affidavit,  and  the  other  parties  statements, 
denying  positively  the  allegations  of  the  defendant,  and  affirm- 
ing the  entire  good  faith  of  their  proposals,  and  the  absence  of 
any  collusion  between  the  parties.  Copies  of  these  statements 
were  submitted  to  the  defendant,  who,  in  return,  in  a  letter  to 
the  department,  declared,  that  h;s  opinion  of  the  correctness  of 
his  charges  was  thereby  confirmed,  and  requested  a  further 
investigation  to  be  made  in  the  city  of  New  York.  It  appeared, 
by  the  testimony  of  the  Postmaster  General  and  the  Assistant, 
that  no  official  action  was  taken  by  the  department,  to  procure 
the  investigation  demanded,  and  that  it  was  decided,  that  there 
was  no  authority  for  that  purpose ;  but  the  Assistant;  Postmaster 
General  being  about  to  visit  New  York,  he  took  with  him 
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the  papers  pertaining  to  the  case,  for  the  pnrpoee  of  bringing 
the  parties  together,  and  making  an  informal  examination  for 
the  satis&ction  of  the  defendant.  That  this  was  done,  however, 
without  the  authority  or  direction  of  th,e  head  of  the  depart- 
ment, who  simply  expressed  a  willingness  that  it  might  be  done 
for  the  defendant's  satisfaction.  That,  accordingly,  a  letter  was 
addressed  to  the  plaintiff's  firm,  desiring  their  attendance  for 
the  purpose  of  such  examination.  '  That  the  examination  was 
proceeded  with  on  the  23d  of  March,  1847,  and  resulted,  in  the 
Ikilure  of  any  evidence  to  sustain  the  allegations  of  the 
memorial. 

The  Assistant  Postmaster  General  testified,  that  at  the  time  of 
the  proposals  being  submitted,  he  knew  of  no  reason  for  suspect- 
ing the  fraud  or  collusion  charged  by  the  defendant ;  and  that 
he  had  so  informed  the  defendant  at  the  time.  It  also  appeared 
that  the  head  of  the  department  had  assured  him  there  were  no 
grounds  for  the  suspicions  he  entertained. 

Theire  was  some  testimony  to  the  effect  that  copies  of  the 
memorial  of  the  defendant  were  exhibited  by  him  to  individuals 
not  connected  with  the  department ;  though  the  evidence  of  this 
was  somewhat  vague. 

Evidence  was  given  of  the  good  faith  of  Carroll  and  Cook  in 
the  affair,  and  the  absence  of  all  fraud  or  collusion  between  the 
parties  mentioned  in  the  charges  of  the  defendant.  After  the 
plaintiff  rested,  the  defendant's  counsel  moved  for  a  nonsuit,  on 
the  ground  that  the  memorial  in  question  was  a  privileged 
communication,  and  that  no  action  would  lie  upon  it  without 
express  proof  of  malice  and  want  of  probable  cau^e,  to  be  given 
affirmatively  by  the  plaintiff,  and  that  no  such  proof  had  been 
made ;  which  motion  was  denied. 

On  the  part  of  the  defence,  some  evidence  was  adduced  to 
show  the  similarity  and  general  resemblance  between  the  hand- 
writing of  the  proposals  submitted  by  the  plaintiff^s  firm  and  by 
Crowell,  who  were  the  successful  bidders.  Mr.  Burke,  the  late 
commissioner  of  patents,  testified  that  at  the  time  of  the  open- 
ing of  the  proposals,  the  defendant  had  requested  him  to  examine 
them,  stating  that  his  suspicions  were  excited  in  consequence  of 
the  strong  resemblance  between  them,  Crowell's  and  Cai*roU  and 
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Cook's ;  and  that  the  witness  had  examined  them  attentively, 
and  was  led  to  the  same  conclusion  as  the  defendant,  and  had 
adyised  him  to  institute  an  investigation.  That  upon  the  termi- 
nation of  the  investigation  in  Kew  York,  the  defendant  had 
expressed  his  entire  satisfaction  of  the  incorrectness  of  his  charges, 
and  his  acknowledgment  of  his  mistake. 
The  evidence  here  closed,  and  the  court  charged  the  jury — 
1.  That  the  memorial  in  question  was,  under  the  circumstances, 
a  privileged  communication,  and  that  malice  is  not  to  be  pre- 
sumed, and  therefore  that  the  defendant  was  not  liable  for 
presenting  it  to  the  Postmaster  General,  unless  the  jm*y  should 
find  that  he  had  no  reasonable  or  probable  cause  for  the  state- 
ment made  by  him.  2.  That  if  the  jury  should  believe  that  the 
memorial  was  shown  by  the  defendant  to  any  other  person  than 
the  Postmaster  General,  and  those  official  characters  connected 
with  the  government  post  office,  then  he  is  liable  on  that 
ground. 

And  with  these  directions  the  judge  left  the  case  to  the  jury ; 
who  returned  a  verdict  for  the  plaintiff  for  six  hundred  dollars 
damages.    The  defendant  moved  for  a  new  trial  on  a  case. 

W.  C.  Noyes^  for  the  defendant. 

I.  The  memorial  having  been  addressed  to  a  public  officer,  to 
whom  was  confided  the  duty  of  giving  out  post-office  contracts, 
was  an  absolutely  privileged  one,  and  no  action  was  sustainable 
upon  it,  even  if  the  statements  contained  in  it  were  untrue,  and 
were  made  without  probable  cause.  (Thorn  v.  BlancTiard^  5 
John.  R.  508 ;  Lake  v.  Emg^  1  Saund.  E.  131 ;  OuUer  v.  JXicon^ 
4  Coke  R.  14 ;  Hex  v.  Bailie,  2  Esp.  N.  P.  Ed.  of  1820,  by  Gould ; 
Bac.  Abr.,  Libel,  A.  2;  6  Bos.  &  Pull.  341,  Jekyll  v.  Moore; 
2  Tyler's  R.  (Yt.)  129,  Hqflris  v.  HunUrygton ;  2  S.  &  R.  28, 
Gray  v.  PerMamd)  The  distinction  is,  that  where  the  matter 
alleged  is  immaterial,  the  party  is  liable.  But  if  material,  no 
matter  how  fake  or  malicious,  it  is  not  the  subject  of  an  action 
of  libel. 

n.  But  if  the  action  was  maintainable  at  all,  the  plaintiff  should 
have  been  non-suited,  there  not  having  been,  at  the  time  the 
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plaintiff  rested,  nor  at  any  other  time,  any  proof  of  malice,  or 
want  of  probable  cause.  (12  Wend.  645,  Vdndereee  v.  Mo- 
Gregor;  21  Wend.  K.  319,  Howofrd  v.  Thompson ;  2  Car.  & 
Kirwan,  4,  James  v.  Boston,) 

in.  The  charge  of  the  judge  was  erroneous.  1.  Because  it 
omitted  to  direct  the  jury  in  regard  to  the  question  of  malice, 
without  the  existence  of  which  no  action  could  be  sustained. 
2.  The  jury  were  liable  to  be  misled  by  the  charge,  as  it  did  not 
state  all  the  requisites  to  sustain  the  action,  even  if  it  was  main- 
tainable at  alL  3.  It  was  also  erroneous  in  submitting  to  the 
jury  the  question  whether  the  memorial  had  been  shown  to  any 
other  person  than  the  Postmaster  General  and  the  other  govern- 
ment officials,  leaving  it  to  be  implied  that  if  it  had  been  shown 
to  the  person  claimed,  the  defendant  would  be  liable,  which 
under  the  circumstances  disclosed  was  incorrect ;  as  it  was  ex- 
hibited to  him,  if  at  all,  in  connexion  with  inquiries  defendant 
was  making  as  to  the  matters  stated  in  it,  and  in  perfect  good 
faitL  The  whole  charge  is  open  for  review  upon  a  case.  (4 
Wend.  514,  Subbell  v.  Archer.) 

TV.  The  verdict  was  against  evidence,  and  the  damages  ex- 
cessive. 

S.  J.  TUden^  for  the  plaintiff. 

I.  If  the  facts  alleged  to  show  tiie  existence  or  absence  of  pro- 
bable cause  are  disputed  or  doubtful,  the  question  belongs  to  the 
jury. .  If  those  facts  are  numerous  and  complex,  and  without  pro- 
minently distinctive  characteristics,  from  which,  by  some  rule 
of  law,  the  inference  of  probable  cause  can  be  established  or  ex- 
cluded, the  question  should  properly  go  to  the  jury.  (1  Stark 
on  Slander,  by  Wendell,  2Y9,  and  note  e ;  1  Stark  on  Ev.  472, 
note  p.) 

Conditionally  privileged  communications,  are  such  as  where 
the  character  of  servant  or  a  trader  is  given.  The  action  is  in 
form,  that  of  libel ;  in  proof,  it  resembles  that  of  malicious  prose- 
cution. 

This  is  a  case  of  a  conditional  privilege,  not  an  absolute  one. 
(1  Stark  on  Sland.  by  Wendell,  219,  note  1 ;  21  Wend.  319,  326 ; 
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Fimmom  v.  id|^,  5  B.  &  Aid.  647.)    No  case  is  to  be  found,    m^l 
where  the  application  or  communication  was  made  to  an  execu- 
tive  or  administrative  officer,  and  it  was  decided  that  the  party 
attacked  cannot  sne  in  libel. 

n.  The  question  of  malice,  which  arose  on  the  testimony, 
both  as  to  technical  malice  in  fact  and  actual  ill  will,  necessarily 
went  to  the  jury. 

m.  In  malicious  prosecution,  on  a  communication  absolutely 
privileged  from  the  action  of  libel ;  and  a  fortAori  in  libel,  on  a 
commimication  but  conditionally  privileged,  proof  of  the  want 
of  probable  cause  is  sufficient  to  sustain  the  action ;  for  the  jury 
may  imply  malice  from  the  want  of  probable  cause,  though  want 
of  probable  cause  will  not  be  implied  from  malice.  {Murray  v. 
Long^  1  Wend.  148 ;  Johnson  v.  Sutton^  1  Term  R.  644,  per 
Lords  Mansfield  &  Loughborough;  2  Stark  on  Ev.  495,  and 
cases  cited ;  2  Wheat.  Selwyn,  1080-1083,  note  1,  and  1889,  and 
case  cited  ;  2  Saund.  PL  194,  200.)  The  express  malice  spoken 
of  in  some  of  the  cases  as  necessary  to  be  shown,  is  malice  proved 
or  implied  from  facts  other  than  the  mere  publication,  and 
which  the  jury  may  infer  from  the  want  of  probable  cause  or 
other  circumstances,  as  contradistinguished  from  the  malice  in 
law,  which  is  implied  from  the  mere  publication.  ( White  v. 
Nkhcis,  3  How.  U.  S.  291 ;  1  Stark  on  Sland.  189,  and  Prelim. 
Disc.  75,  76,  note  j.) 

IV.  The  proof  of  the  want  of  probable  cause  and  of  malice, 
was  sufficient,  not  only  to  go  to  the  jury,  but  to  sustain  their 
verdict  1.  Probable  cause  is  a  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficiently  strong  in  themselves,  to 
warrant  a  cautious  man  in  the  belief  that  the  person  accused  is 
guilty  of  the  offence  with  which  he  is  charged.  {Munns  v.  Ife- 
mmrs^  3  Wash.  0.  C.  R.  37 ;  Forahay  v.  Fer^ruson,  2  Den.  619.) 
2.  Belief,  however  strong,  if  the  person  is  innocent,  and  has 
given  no  just  occasion  for  suspicion  by  his  own  misconduct,  is 
not  sufficient.  {Merriam  v.  Mitchell^  1  Shep.  439 ;  see  also 
Bethrmh  v.  Stea/rnSy  4  Dana  120.)  2.  Proof  of  the  want  of  pro- 
bable cause  being  negative,  very  slight  evidence  is  sufficient  to 
throw  the  onus  upon  the  defendant.  {Cotton  v.  James^  1  B.  & 
Adol.  133.)    4.  Proof  that  the  charge  was  without  foundation, 
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is  primA  facie  sufficient  to  show  the  want  of  probable  cause,  and 
from  that,  malice  may  be  inferred.  .  {Burley  v.  JSethune^  5 
Tannt.  583.) 

By  thb  Coubt.  Oaklet,  Ch.  J.-r-The  defendant  moyes  for  a 
new  trial,  on  several  grounds. 

1.  The  first  which  we  will  notice,  is  that  the  jury  have  given 
excessive  damages.  Although  the  court  has  the  power  to  grant 
new  trials  on  this  ground,  it  is  one  that  is  sparingly  used,  and 
we  see  no  reason  for  its  exercise  in  this  case.  The  amount  of  the 
verdict  does  not  shock  the  sense  of  the  court  as  to  its  propriety, 
and  we  cannot  disturb  it. 

2.  It  was  contended  that  the  verdict  was  clearly  against  the 
weight  of  evidence.  We  have  considered  this  objection,  and 
without  going  into  detail,  it  suffices  to  say,  that  we  think  the 
verdict  is  not  assailable  on  this  ground. 

3.  We  next  come  to  the  points  of  law  ruled  at  the  trial.  It 
was  there  contended,  and  the  point  was  embodied  in  the  motion 
for  a  nonsuit,  that  the  memorial  complained  of  as  being  a  libel, 
was  a  privileged  communication,  upon  which  no  action  would 
lie,  without  express  proof  of  malice  and  want  of  probable  cause, 
to  be  given  affirmatively  by  the  plaintiff,  and  that  no  such  proof 
had  been  made. 

We  are  of  opinion,  that  sufficient  proof  of  the  want  of  probable 
cause  had  then  been  given.  At  all  events  it  was  enough  to  go 
to  the  jury  for  their  consideration. 

As  to  the  other  branch  of  the  proposition,  that  the  memorial 
was  a  privileged  communication,  the  judge  took  the  view  of  it 
contended  for  by  the  plaintiff,  and  charged  the  jury  accordingly, 
when  he  submitted  the  cause  to  them.  We  deem  that  to  be  the 
true  rule  of  law  applicable  to  the  case.  The  postmaster  general 
was  a  high  executive  officer  of  the  government,  charged  with 
important  public  interests ;  and  it  was  the  right  of  the  defendant 
and  of  every  citizen,  to  make  a  representation  to  him  and  to  the 
subordinate  officers  under  him,  in  relation  to  th«  business  of  his 
department,  and  the  bids  for  contracts  and  other  dealings  con- 
nected with  such  business. 

On  the  ai'gument  of  the  motion  for  a  new  trial,  the  defendant's 
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counsel  assumed  Tnuch  broader  ground,  and  claimed  that  the 
memorial  in  question  was  an  absolutely  privileged  communica- 
tion, for  the  publication  of  which,  the  defendant  under  no 
circumstances  could  be  liable  in  an  action  for  a  libel.  Although 
this  point  was  not  taken  at  the  trial,  and  does  not  strictly  arise 
in  reviewing  the  decisions  there  made,  we  are  inclined  to  put  it 
in  the  way  of  being  rectified,  if  the  point  be  tenable.  We  have 
therefore  examined  the  matter  and  considered  it  fully,  and  we 
are  clearly  of  the  opinion,  that  the  memorial  was  not  an  unquali- 
fied or  absolutely  privileged  communication. 

In  order  to  clothe  it  with  the  privilege  accorded  to  publica- 
tions of  this  class,  it  must  appear  to  have  been  made  in  good 
faith,  believing  the  statements  which  it  contains  to  be  true,  or 
having  probable  cause  to  believe  them  to  be  true.  The  action 
upon  it  is  thus  assimilated  to  an  action  for  malicious  prosecution, 
where  the  want  of  probable  cause  is  to  be  proved  by  the  plaintiflF. 
He  is  to  make  out  that  ground  of  his  action  by  proper  evidence. 
It  often  happens  that  slender  proof  on  his  part  is  enough  to 
throw  the  burthen  of  proof  on  the  defendant.  Such  was  the  case 
in  this  suit.  The  plaintiflF,  when  he  rested,  had  given  evidence, 
tending  to  show  the  absence  of  probable  cause  on  the  part  of  the 
defendant  to  make  the  charge  contained  in  the  memorial,  and 
sufficient,  if  not  rebutted,  to  warrant  a  jury  in  finding  that  such 
cause  did  not  exist. 

We  were  referred  to  a  great  variety  of  adjudications,  as  well 
as  to  the  opinions  of  judges,  and  the  treatises  on  this  subject. 
.  We  are  not  much  inclined,  after  considering  the  authorities,  to 
extend  the  doctrine  of  absolutely  privileged  communications. 
We  shall  conform  to  the  settled  mle,  as  far  as  the  law  has 
carried  it ;  but  we  shall  go  no  further. 

In  England,  as  well  as  here,  this  doctrine  of  absolute  privi- 
lege, is  confined  to  two  classes  of  cases.  First^  To  proceedings 
in  courts  of  justice.  Secondly^  In  England,  to  parliamentary 
proceedings ;  and  by  analogy  to  our  legislative  proceedings. 
The  latter  class  originated  in  England,  in  the  fact  that  parlia- 
ment was  considered  the  high  court  of  justice  in  the  kingdom. 
The  privilege  was  applied  to  legislative  bodies  in  this  country, 
without  the  existence  of  the  reason  which  induced  it  there. 
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The  doctrine  hajB  not  been  extended  here,  beyond  legal  pro- 
ceedings; and  applications,  memorials,  and  similar  matters 
presented  to  the  legislature  or  growing  out  of  legislative  proceed- 
ings. And  in  all  these  cases,  the  privilege  is  confined  to  matters 
pertinent  to  the  legal  or  legislative  proceeding,  to  which  the 
communication  relates. 

The  other  class  of  privileged  communications,  for  which  there 
is  no  absolute  privilege,  is  very  extensive.  Thus,  an  application 
to  the  appointing  power,  in  respect  to  a  candidate  for  a  public 
office,  is  an  illustration.  It  is  privileged,  in  a  certain  way.  In 
order  to  make  the  writer  or  publisher  liable,  it  must  appear  that 
he  acted  maliciously  and  without  probable  cause.  If  there  were 
no  probable  cause  for  the  communication,  the  law  implies  that  it 
was  made  with  malice.  If,  however,  it  appear  that  there  was 
probable  cause,  the  communication  is  privileged;  no  matter 
how  much  actual  malice  dictated  it. 

To  apply  these  principles  to  this  case.  The  defendant  had  a 
peifect  right  to  submit  this  memorial  to  the  postmaster  general ; 
and  it  is  of  no  consequence  what  were  his  motives,  if  he  had 
probable  cause  for  the  statements  which  it  contained. 

The  question  was  submitted  to  the  jury  whether  he  had  such 
cause  ;  they  have  found  against  him,  and  we  perceive  no  good 
reason  for  disturbing  their  conclusion. 

4.  An  exception  was  taken  at  the  trial,  that  the  judge  had  no 
right  to  submit  to  the  jury,  the  question  whether  the  memorial 
was  shown  by  the  defendant  to  any  person  other  than  the  post- 
master general,  and  those  official  characters  connected  with  the 
general  post-office,  on  the  ground  that  there  was  no  evidence  to 
sustain  that  allegation.       ^ 

As  to  this  exception,  there  was  evidence  given,  tending  to 
show  that  the  defendant  did  exhibit  his  memorial  to  a  person 
not  in  the  post-office  department.  It  is  true,  the  testimony  of 
the  witness  examined  to  this  point,  was  somewhat  vague  ;  but 
it  was  proper  for  the  consideration  of  the  jury,  and  it  is  not  so 
indefinite  that  we  could  interfere  with  their  verdict,  if  we 
believed  it  to  have  been  given  on  this  grounds  alone. 

It  should  be  observed,  that  no  exception  was  taken  to  the 
charge  at  the  trial ;  and  we  think,  according  to  correct  practice, 
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the  defendant  is  not  at  liberty  to  take  his  objection  for  the  first 
time  upon  a  motion  for  a  new  trial. 

It  is  said  that  the  practice  of  the  late  supreme  court  authorized 
a  party  on  a  case,  to  raise  any  point  which  the  case  disclosed, 
whether  it  were  taken  at  the  trial  or  not.  That  may  have  been 
8o,  but  it  never  was  the  practice,  in  this  court.  At  an  early 
period,  we  adopted  the  course  of  combining  a  case  and  bill  of 
exceptions.  The  history  of  the  trial  was  presented  in  the  form  of 
a  case,  because  the  evidence  would  then  be  before  us  for  review 
in  respect  of  the  verdict ;  while  the  leave  reserved,  expressly  or 
tacitly,  to  turn  it  into  a  bill  of  exceptions,  saved  the  parties  all 
ulterior  remedies.  We  never  intended  by  that  practice,  to  allow 
an  exception  to  the  charge  of  the  judge  to  be  made  for  the  first 
time  at  the  argument. 

It  is  said  by  the  defendant,  that  something  was  omitted  by 
the  judge  in  his  charge,  which  ought  to  have  been  given  to  the 
jury.  K  this  were  so,  (which  we  cannot  perceive,)  the  defend- 
ant should  have  brought  the  matter  to  the  judge's  notice  at  the 
trial,  and  then  taken  his  objection,  if  the  jury  were  not  instructed 
accordingly. 

The  main  point  of  law  involved  in  the  case  and  presented  at 
the  trial,  was  ruled  in  the  defendant's  favor;  and  tlie  jury 
having  foimd  against  him  on  the  facts  of  the  case,  we  cannot 
interfere  with  their  verdict. 

Motion  for  new  trial  denied. 


Atseb  and  others.  Executors,  &c.  of  Brower  v.  The  Trustees  of 
THE  Methodist  Episcopal  Chuboh  in  the  City  of  New  Yobk, 
and  Mabgabet  Wabneb  and  others. 

A  religioQB  society  Incorporated  under  the  general  act  of  1784,  cannot,  since  the 

levised  statutes  of  1830,  take  lands  by  derise. 
Semb.  Such  a  society  could  not  take  by  demise  at  any  time,  under  the  general  act  of 

1784. 
The  power  of  individuals  to  devise  their  lands,  is  the  creature  of  positive  law,  and  it  may 

be  abrogated  by  a  repeal  of  the  law,  or  modified  and  restricted  at  the  pleasure  of  the 


^ 
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legislature,  so  as  to  exclude  classes  of  either  natural  or  artificial  persons  from  denf> 
ing  benefit  from  its  exercise. 

Such  an  exclusion  does  not  alter  the  charter  of  an  existing  corporation ;  it  is  a  change 
of  the  municipal  law  which  incidentally  afllects  the  corporation. 

The  execution,  after  the  revised  statutes,  of  a  codicil  to  a  will  made  before  they  took 
efiect,  renders  the  constraction  of  the  will  subject  to  the  provisions  of  those  statutes. 

A  devise  to  a  religious  corporation,  which  is  invalid  from  the  incapacity  of  the  corpo- 
ration to  take  by  devise,  cannot  be  sustained  as  a  charitable  or  pubtic  use,  to  bo 
executed  by  a  court  of  equity  ;  but  the  lands  devised  descend  to  the  heirs  at  law 
of  the  teetator,  as  in  a  case  of  entire  intestacy. 

Although  the  court  of  chancery  in  this  state'  may  have  succeeded  to  the  jurisdiction  of 
the  English  chancery,  in  regard  to  the  execution  and  administration  of  charities  in 
general,  it  did  not  succeed  to  the  execution  of  charities  of  which  the  purpose  is  inde- 
finite, and  not  fixing  itself  with  certainty  upon  any  object,  and  which  in  England, 
therefore,  belong  to  the  king  bb  pitrent  patria. 

Therefore,  a  devise  to  a  corporation  not  capable  of  taking  by  devise,  in  trust,  to  apply 
the  rents  to  the  support  of  aged  persons,  not  designated  by  class,  or  othenvise  than 
residents  in  places  where  there  should  be  a  house  of  worship,  cannot  be  executed 
by  chancery,  and  is  illegal  and  void. 

The  only  law  of  charitable  uses  in  force  in  this  state,  at  the  revolution,  was  the 
statute  of  Elizabeth,  and  was  abrogated  with  that  statute  by  the  legislature  in  1788. 
Per  DuER,  J.  (a) 

The  revised  statutes,  "  Of  Uses  and  Trusts,"  apply  to  public  and  charitable  uses,  u 
well  as  all  others  ;  and  such  uses,  if  they  existed  in  this  state,  independent  of  the 
statute  of  Elizabeth,  were  foriiidden  by  the  revised  statutes.     Per  Dttee,  J.  (6) 
(Before  Duer,  Mason,  and  Campbell,  J.  J.) 
Oct.  6,  8 ;  Dec.  8,  1849. 

The  bill  in  this  cause  was  filed  in  the  snpreTne  court  in  equity, 
by  the  executors  of  Abraham  E.  Brower,  late  of  the  city  of 
Brooklyn,  deceased,  against  The  Trustees  of  the  Corporation  of 
the  Methodist  Episcopal  Church  in  the  city  of  New  York,  and 
against  the  surviving  devisees,  heirs,  and  next  of  kin  of  Brower, 
for  a  construction  of  his  last  will  and  testament,  to  settle  the 
validity  of  the  devises  and  bequests  thereby  made,  and  to  dis- 
charge the  executors  therefrom,  if  the  same  were  invalid.    The 


(d)  See  Shotwellr.  Mott,  2  Sand.  Ch.  R.  46,  50,  51  ;  KnUkem  v.  The  Lviha» 
Churchet,  &c.,  1  Ibid.  562  ;  Vtdal  v.  Girartts  Executors,  3  Howard's  U.  S.  Rep. 
146,  155  to  161  note,  179,  192  to  196  ;  and  Mr.  Binney's  most  learned  and  profound 
argument  for  the  defendants  in  that  case,  published  by  the  corporation  of  the  city  of 
Philadelphia. 

(6)  See  Shotwell  v.  Mott,  ubi  supra. 
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testator  died  on  the  sixth  day  of  August,  1832,  By  his  last  will 
and  testament,  dated  April  18th,  1828,  he  devised  and  gave  as 
follows,  after  several  bequests,  among  which  were  successive 
limitations  of  the  income  of  the  .bulk  of  his  estate  to  his  widow 
and  to  Robert  Snow  for  life, 

*'  Item — ^I  give  and  bequeatli  to  my  beloved  wife,  Mary  Brower, 
all  the  income  of  my  estate,  both  real  and  personal,  (except  one 
hundred  dollars  a  year,)  while  she  shall  remain  my  widow,  for 
her  own  use  and  benefit,  also  all  my  household  furniture,  all  my 
plate,  a  silver  watch,  and  all  my  books. 

"  Item — After  the  death  of  my  wife  Mary,  and  my  friend 
Robert  Snow,  my  executors  will  secure  what  money  may  belong 
to  my  estate,  and  together  with  the  rents  and  income  of  my  said 
estate,  in  the  Savings'  bank,  or  otherwise  as  they  may  think 
proper,  until  a  sufficient  sum  is  collected  to  build  a  two  story 
brick  house  on  the  north  side  of  my  lot  number  100  Washing- 
ton street,  Brooklyn,  cls  near  the  plan  herewith  annexed,  as  they 
may  think  proper. 

"  Item — When  the  aforesaid  house  shall  be  completed,  I  then 
give,  bequeath  and  devise  unto  the  trustees  of  the  Methodist 
Episcopal  Church  in  the  city  of  New  York  and  state  of  New 
York,  and  to  their  successors  in  office,  all  that  certain  house  and 
lot  of  ground,  situate,  lying  and  being  in  the  second  ward  of  the 
city  of  New  York,  state  of  New  York,  and  now  known  as  22 
Maiden  Lane  street,  which  is  boimded  as  follows,  to  wit,'' 
(describing  it,)  "  and  also  all  that  certain  house  and  lot  of  ground 
situate,  lying  and  being  in  the  village  of  Brooklyn,  in  Kings 
county,  in  the  state  of  New  York,  and  now  known  as  100  Wash- 
ington street,  which  is  bounded  as  follows  :"  (describing  it,)  "  to 
have  and  to  hold  the  said  lots  of  ground  and  houses,  tenements 
and  premises,  with  messuages  thereon  erected,  to  them,  the  said 
trustees,  and  their  successors  in  office  for  ever,  in  trust,  neverthe- 
less, and  for  the  express  purpose  hereinafter  mentioned,  to  wit : 
To  take  and  receive  the  rents',  issues,  profits  and  incomes  of  said 
houses  and  tenements  yearly,  and  every  year,  and  which  shall 
be  the  net  amount  thereof,  and  to  apply  and  appropriate  the 
same  yearly  and  every  year  to  the  maintenance  and  support  of 
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one  or  more  worthy  mnd  moral  pereonB  of  the  age  of  sixtj  years 
and  upwards,  every  one  of  which  aged  penBons  shall  be  a  resi- 
dent, live  in  a  town  or  Tillage  where  there  shall  be  at  least  one 
place  or  house  of  public  worship,  and  the  said  income  of  the  said 
houses  and  lots  shall  be  regularly  accounted  for  once  in  every 
seven  years,  on  the  first  day  of  January  in  such  year,  either  to 
the  court  of  chancery,  or  to  the  mayor  for  the  time  being  of  the 
eity  of  New  York,  it  being  my  desire  and  will,  that  this  fund 
shall  be  carefully  and  humanely  applied,  fairly  and  economieallj, 
so  as  to  work  the  greatest  benefit  for  the  objects  intended  by  me. 
To  secure  the  same  perpetually  and  safely,  I  authorize  the 
buildings  erected  thereon  to  be  constantly  insured  and  protected 
against  damage  or  losses  by  fire.  I  further  authorize  and  direct, 
that  BO  much  of  the  rents,  profits  and  income  of  said  houses  and 
lots  as  is  necessary  from  time  to  time  to  repair  or  rebuild  said 
houses,  shall  be  taken  and  applied  to  said  purpose  at  the  discre- 
tion of  said  trustees.  And  my  execut<»«,  when  delivering  up 
said  houses  to  said  trustees,  will  please  to  put  them  in  good 
repair,  out  of  any  money  or  securities  they  may  then  have,  and 
to  deliver  them  free  of  all  debts.'' 

On  the  8th  day  of  December,  1831,  the  testator  executed  with 
due  formalities,  a  codicil  to  this  will,  not  affecting,  however,  the 
devise  to  the  Methodist  Church. 

The  widow  survived  K.  Snow,  and  died  in  1846,  The  testator 
left  only  a  trifling  amount  of  personal  property.  Tlie  income, 
accimiulnted  after  her  death,  when  the  bill  was  filed  in  Novem- 
ber, 1847,  was  insu£Scient  to  erect  the  house  on  the  Washington 
street  lot,  but  it  would  be  sufficient  by  May,  1850,  to  which  time 
the  executors  had  demised  the  real  estate. 

The  heirs  of  Brower  at  his  death,  were  two  nephews  and  a 
great  niece ;  the  latter  of  whom  died  while  an  infent,  without 
issue.  The  children  of  the  two  nephews  insisted  that  the 
devises  to  the  Methodist  Church  were  void,  and  that  they  were 
entitled  to  the  estate.  One  of  them  commenced  an  ejectment 
against  the  tenants  of  the  executors,  and  other  suits  were 
threatened. 

The  heirs  put  in  an  answer,  asserting  their  claim ;  and  the 


NEW  YORK— DECEMBER,  1849.  355 


Ayres  y.  The  Methodist  Church,  &c. 


defendants  the  Methodist  Church  also  answered,  insisting  on  the 
validity  of  the  devises  and  bequests  in  the  will. 

The  cause  was  transferred  from  the  supreme  court,  and  brought 
to  a  hearing  on  the  pleadings. 

W.  B.  Zo/wrencej  for  the  plaintiffs,  and  the  defendants  the 
Methodist  Church. 

I.  Whatever  may  be  ultimately  determined  as  to  the  validity 
of  the  devise  in  trust  to  the  corporation  of  the  Methodist  Church, 
the  questions  growing  out  of  the  will  being  intricate,  and  the 
decisions  respecting  them  contradictory,  the  executors  who  have 
received  and  are  receiving  moneys  under  it,  which  they  can 
neither  safely  pay  over  to  either  of  tlie  conflicting  claimants,  nor 
apply  according  to  the  terms  of  the  will,  are  entitled  to  ask  a 
judicial  construction  of  it,  and  the  aid  of  the  court  to  perform 
their  fiduciary  duties.  They  are  also,  in  any  event,  entitled  to 
their  costs,  and  to  the  reasonable  counsel  fees  paid  by  them,  out 
of  the  estate.  (2  E.  S.  67,  §  70 ;  Depeyster  v.  Clendining^  8 
Paige  304  ;  Jackson  v.  Hammond^  2  Caines  in  Er.  337 ; 
Coggeshall  v.  Pelton^  7  J.  C.  K.  292  ;  Jackson  v.  HaHwell^  8  J. 
R.  422 ;  Wright  v.  Trustees  of  Meth.  Epis.  Ch.,  1  Hoff.  Ch.  E. 
238  ;  3  E.  S.  627,  Eev.  notes ;  Trustees  of  Philips^  Academy  v. 
King^  12  Mass.  546 ;  Baptist  Association  v.  Hart^  4  Wheat.  1 ; 
McCartee  v.  OrpJum  Asylv/nty  9  Cow.  437 ;  Vidal  v.  OirarcPs 
Ec'rs,  2  How.  127 ;  4  Kent  288,  note ;  MoU  v.  Shotwell,  2  Sandf. 
Ch.  E.  46  ;  Dutch  Ch.  in  Garden  street  v.  Mottj  7  Paige  78 ; 
Burros  Eso.  v.  Smithy  7  Verm.  241 ;  BlacTdedge  v.  Singleton^  3 
Munf.  597 ;  Brgsm  v.  Nickds,  2  Hill's  Ch.  Eep.  So.  Car.  121 ; 
Moses  V.  Murgatroyd^  1  J.  C.  E.  473  ;  MbneU  v.  Dickey^  1  J. 
C.  E.  153 ;  IJx'rs  of  Geitrnan  v.  BeardsUy^  2  J.  C.  E.  274 ; 
Bogers  v.  Boss^  4  J.  C.  E.  608 ;  Wa/rden  v.  BvHs^  2  McCord's 
0.  E.  76 ;  L(/oM  v.  Bvloid^  3  Barb.  C.  E.  144.) 

II.  The  devise  in  trust  to  the  corporation  of  the  Methodist 
Church  is  valid. 

1.  The  corporation  intended  by  the  will,  is  confessedly  the 
one  whose  legal  title  is  "  The  Trustees  for  the  Corporation  of  the 
Methodist  Episcopal  Church  in  the  City  of  New  York,"  and  at 
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all  eventB,  the  misnomer  is  immaterial.  (Angel  &  Ames  78 ; 
10  Co.  57  b.) 

2.  The  above  corporation,  having  been  formed  under  the  act 
of  1784,  is,  whatever  may  be  the  construction  of  the  former  or 
present  statute  of  wills,  authorized  to  hold  lands  devised  to  it,  in 
tnist  for  pious  uses.  (1  Laws  of  N.  T.  Greenl.  ed.  72 ;  Wright 
V.  Meth.  Ejns.  Ch.,  1  Hoff.  238 ;  Dwarris  on  St.  704 ;  1  R  L 
214 ;  Jackson  v.  Hammond^  2  Caines  337 ;  2  Wheat  224.) 

3.*  Ck)rporation8  authorized  by  charter  or  statute  to  take  by 
devise,  are  expressly  excepted  from  the  general  prohibitory 
clause  of  the  present  statute  of  wills  in  relation  to  corporations, 
and  which  exception  was  introduced  with  special  reference  to 
religious  corporations.  But  were  it  otherwise,  that  clause  could 
not  take  from  existing  corporations,  any  powers  or  rights  which 
had  been  previously  granted  to  them.  (2  R.  S.  57,  §  3 ;  3  R. 
S.  627,  Rev.  notes ;  Dartmouth  College  v.  Woodward^  4  "Wheat. 
636.) 

4.  The  devise  in  the  will  is  for  a  pious  use,  which  may  relate 
to  spiritual  or  temporal  concerns,  and  which  is  suflBciently  defi- 
nite. (2  Story  Eq.  J.  §  1137,  §  1160  ;  2  Domat  C.  L.  Book  4, 
tit.  2,  §  6  ;  Swinb.  909.) 

m.  But,  if  the  devise  to  the  Methodist  Church  be  not  valid, 
in  consequence  of  the  incompetency  of  the  trustee,  or  for  any 
other  cause,  the  estate  will  not  go  to  the  heirs  at  law,  but  equity 
will  carry  out  the  trust,  according  to  the  presumed  intention  of 
the  testator,  and  such  was  the  common  law  jurisdiction  of 
chancery  in  England,  before  the  43  Eliz.  (Christ's  College,  1 
W.  Bl.  75  ;  Potter  v.  Chapin,  6  Paige  649 ;  Eaifs  Burr  v.  &nith^ 
n  Verm.  241 ;  Vidal  v.  Girard^a  Ec'rs,  2  How.  148 ;  2  Stoiy's 
Eq.  J.  §  1170.) 

IV.  The  law  of  charities  has  not  been  altered  by  the  revised 
statutes,  and  the  special  laws  subsequently  passed,  in  relation  to 
particular  charities,  and  for  the  accumulation  of  income,  till  the 
amount  of  the  trust  fund  is  adequate  to  its  object,  are  only 
to  be  deemed  in  aflirmance  of  the  existing  law,  nor  are  cha- 
ritable uses  within  the  mischief  intended  to  be  guarded  against 
by  the  New  York  statute  of  uses  and  trusts.  (See  3  R.  S.  2d 
ed.  627,  Rev.  notes ;  Dwarris  on  St.  689,  694 ;  MoU  v.  ShotwdL^ 
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2  Sandf.  Ch.  K.  46 ;  2  R  S.  3d  ed.  23,  24 ;  3  K.  S.  3d  ed.  662 ; 
Act  of  1846.) 

V.  The  obvious  intention  of  the  testator,  to  be  deduced  from 
the  whole  will,  was  to  give  to  the  Methodist  Chui*ch  a  remainder 
in  fee,  which  vested  in  them  at  the  time  of  his  death,  subject  to 
the  life  estates  of  the  widow  and  Kobert  Snow.  ^  This  trust 
estate  is  not  aflFected  by  the  direction  of  the  executors,  analogous 
to  the  provisions  of  the  act  of  1846,  to  collect  so  much  of  the 
rents  as  with  the  personal  property  would  be  snflScient  to  erect 
the  proposed  building,  before  their  application  to  the  pui'poses 
of  the  charity.  But  if  it  is,  that  provision  must  be  rejected  as 
repugnant  to  the  nature  of  the  estate  granted,  and  the  rents 
from  the  time  of  the  widow's  death,  declared  to  belong  to  the 
corporation  of  the  Methodist  Chyrch  in  trust,  and  to  be  accounted 
for  to  it  by  the  executors. 

VL  An  injunction  is  required,  not  only  in  consequence  of  the 
multiplicity  of  suits  threatened  at  law,  but  because  charities  are 
properly  cognizable  in  chancery,  which  is  alone  competent  to 
settle  the  matters  in  controversy  in  the  present  suit 

John  Slasson  and  Geo.  Wood^  for  the  defendants,  the  heirs  of 
JBrower. 

L  The  devise  to  the  Trustees  of  the  Methodist  Episcopal 
Church  being  a  devise  direcUy  to  the  corporation,  is  void,  inas- 
much as  the  devisees  are  not  authorized  by  the  statute  under 
which  they  were  incorporated,  (6  April,  1784,)  nor  by  any  sub- 
sequent statute,  to  take  lands  by  devise.  (1  Greenleaf's  Ed. 
Laws  *]!f .  Y.  p.  71,  386 ;  1  Webster's  Ed.  Laws  N.  Y.  p.  178  ;  1 
K.  L.  K  Y.  p.  364 ;  2  E.  S.  2d  ed.  p.  2,  §  3  ;  Jackson  v.  Uam- 
mond^  Ca.  Cas.  Err.  337 :  McCartee  v.  Orph.  Asyh  Soc.  9 
CJowen  K.  437 ;  Theblog.  Seni.  Avhv/m  v.  ChUds^  4  Paige  419.) 

n.  Being  a  devise  to  the  corporation  direct^  it  cannot  be  sus- 
tained as  a  devise  for  a  cha/ritahle  or  pious  uscy  even  should  it 
be  conceded  that  it  is  a  good  devise  for  such  use.  {McCartee  v. 
Orph,  Asyl.  Soc.  above  cited ;  Potter  v.  Chopin^  6  Paige 
649-50 ;  4  Kent's  Com.  507-8.) 

nL  But  it  is  not  a  good  devise  for  a  public,  chaiitable,  or 
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pious  use ;  whether  it  be  deemed  to  be  a  devise  to  the  corpora- 
tion itself,  or  to  the  trustees  in  their  indiyidual  capacity. 
(Shelford  on  Mort.  Am.  ed.  pp.  61,  63,  78,  83-86 ;  Preston  on 
Leg's.  263-268 ;  Mimce  t.  Bishop  DurJi.,  9  Vee.  399  ;  10  Ves. 
622 ;  2  Story's  Eq.  Jurisd'n,  pp.  404,  6,  10,  15,  20,  421,  23,  24; 
Jeremy's  Eq.  Jurisd'n,  p.  242 ;  1  Jarman  on  Wills,  pp.  216, 
217 ;  4  Kent  407,  and  note ;  2  Kent  286,  287,  288,  and  note.) 

IV.  The  devise  being  for  purposes  foreign  to  the  objects  for 
which  the  trustees  were  incorporated,  that  is,  not  for  the 
expressed  purposes  of  their  own  incorporation,  they  cannot  take 
the  lands  under  this  devise.  (See  Act  of  1784 ;  In  the  matter 
of  Hawe^  1  Paige  214 ;  2  Kent's  Com.  279,  280  ;  Jackion  v.  Hc^ 
weUy  8  J.  E.  422.) 

V.  The  devise  is  moreover  void,  for  the  reason  that  it  creates 
a  trust  not  recognised  by  the  statute  on  *'  Uses  and  Trusts.'* 
(1  E.  S.  2d  ed.  p.  721,  §§  45,  49,  55 ;  6  Paige  above  cited,  p. 
660.) 

VI.  The  provision  that  the  devise  is  not  to  take  effect  until 
sufficient  rents  shall  have  been  accumulated  to  build  the  honse, 
&c.,  and  this  after  two  lives  shall  have  expired,  makes  the 
devise  void,  as  against  the  provisions  of  the  statute  prohibiting 
perpetuities.  (1  E.  S.  719,  §  14,  &c. ;  Shelf,  on  Mortm.  195 ; 
10  Ves.  538.) 

VII.  As  the  corporation  itself  cannot  manifestly  hold  for  its 
own  use,  it  follows  that  the  heirs  at  law  of  the  testator  are 
entitled  to  the  estate,  with  all  the  accumulations,  and  to  have  an 
account  as  claimed  in  their  answer.  ( Van  Kl^ech  v.  Drdch 
Chv/rch,  20  Wend.  457 ;  Shelford  on  Mortmain,  83.) 

Vni.  The  direction  in  the  will  for  the  accumulation  of  the 
rents  of  the  real  estate,  after  the  death  of  the  widow,  is  in  any 
event  void,  and  the  heirs  at  law  are  entitled  thereto.  (1  R  S. 
2d  ed.  p.  720,  §§  37,  88  ;  VaU  v.  Vail,  4  Paige  317.) 

DuEE,  J. — ^We  have  lately  decided  in  the  case  of  Tucker  v. 
St.  ClmiefrvPs  Chv/rch  (a),  that  the  words  "  pious  uses,"  in  the 
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revised  act  of  181S,  relative  to  the  ineorporatuHi  of  religions 
fiocieties,  must  be  restricted  to  such  uses  as  are  comprehended 
within  the  general  objects  of  a  religious  corporation,  to  such  as 
its  trustees,  where  no  special  direction  is  given^  could  lawfully 
dedicate  its  property,  and  as  the  same  words  are  found  in  the 
original  act  of  1784,  and  in  the  same  connection,  we  cannot 
do  otherwise  than  give  to  tbem  the  same  interpretation.  It  was 
justly  remarked  by  one  of  the  counsel  for  the  heirs  at  law,  that 
the  terms  of  the  preamble  to  the  act  of  1784,  furnish  an  addi- 
tional proof  that  the  construction  we  have  adopted  corresponds 
with  the  intentions  of  the  original  framers  of  the  law.  Hie 
main  objects  of  the  act  are,  in  substance,  declared  to  be,  to 
enable  religious  societies  of  every  denomination,  to  provide  for 
the  decent  support  of  divine  worship,  in  the  form  tlieir  own 
judgment  and  conscience  may  approve,  and,  for  this  purpose,  to 
render  them  capable  in  law,  of  receiving  and  holding  the  pious 
donations  of  persons  desirous  to  contribute  to  the  support  of 
religion ;  and  it  is  a  very  reasonable  inference  from  this  language, 
that  it  was  never  contemplated  by  the  legislature,  that  any  society 
incorporated  under  the  act  should  become  a  trustee  for  any  purpose 
miconnected  with  the  maintenance  of  its  ownfaith  and  worship* 
The  use  to  which  the  Trustees  of  the  Methodist  Episcopal 
Church  are  directed  by  the  will  to  apply  the  rents  and  profits  of 
the  real  estate  whieh  is  devised  to  them,  seems  entirely  foreign 
to  the  purposes  of  the  institution  as  a  religious  society.  It  is  a 
general  charity,  not  confined  to  the  members  of  the  church,  and 
it  may  well  be  doubted  whether  such  a  charity  can  be  regarded 
as  one  of  the  objects  to  which  the  trustees  of  the  corporation,  in^ 
the  exercise  of  their  discretion,  could  lawfully  apply  its  funds. 
We  strongly  incline  to  think  that  it  is  not  a  ^'  pious  use  ^  within 
the  meaning  of  the  statute,  and  were  it  necessary,  would  so 
decide.  It  is  not  necessary,  however,  to  place  our  decision  upon 
this  ground,  for  admitting  that  the  words  ^  pious  uses  "  are  to  be 
understood  in  the  largest  sense  of  which  they  are  susceptible,  so 
as  to  include,  not  only  extrinsic  uses,  but  such  as  are  charitable, 
as  distinguished  from  those  which  are  pious  in  the  stricter  sense 
of  the  term,  we  are,  for  other  reasons,  very  clearly  of  opinion, 
iihat  the  devise  to  the  trustees  as  a  corporation,  for  such  is  not 
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denied  to  be  its  meaning  and  legal  effect,  cannot  be  sustained. 
It  is  inconsistent  with  the  prohibitory  clause  in  the  statute  of 
wiIIb,  (2  R.  S.,  §  3,  p.  57,)  since  it  is  made  directlj  to  a  corpo- 
ration, which,  in  the  words  of  the  statute,  is  ^^not  expressly 
authorised  by  its  charter,  or  by  statute,  to  take  by  devise."  The 
testator,  by  the  addition  of  a  codicil,  republished  his  will  after 
the  revised  statutes  were  in  force,  and  thus  rendered  its  con- 
struction subject  to  their  provisions,  in  the  same  manner  as  if  it 
had  then  been  originally  made.  In  construing  the  prohibition 
in  the  statute,  we  cannot  reject  the  word  '^  expressly,'^  as  super- 
fluous ;  we  cannot  give  the  same  construction  to  the  clause,  as 
if  this  significant  word  had  not  been  inserted ;  for  in  truth^  it 
is  only  by  its  insertion  that  the  prohibition  in  the  present  statute 
is  rendered  at  all  different  from  the  exception  in  the  former; 
and  to  remove  existing  doubts  as  to  the  construction  of  the 
exception,  it  appears  clearly  from  the  original  note  of  the 
revisers,  was  the  object  of  its  introduction^  (3  R.  S.  2d  edition.) 
The  evident  meaning  of  the  dause,  as  it  now  stands,  is,  that  iu 
judging  of  the  validity  of  a  devise  to  a  corporation,  the  intent 
of  the  legislature  to  enable  the  corporation  to  take  by  devise,  is 
not  to  be  collected  by  probable  reasoning,  but  that  the  necessary 
authority  must  be  given  in  terms  so  clear  and  positive^  as  not  to 
admit  of  any  other  construction  ;  it  must  be  expressed,  not 
implied.  It  cannot  be  said,  that  the  act  of  178^  contains  an 
express  authority,  to  the  societies'  incorporated  under  it,  to  take 
by  devise;  it  is  certain,  that  if  such  an  authority  is  given  at  all^ 
it  is  given  only  by  implication.  Hence,  unless  we  disregard 
entirely  the  prohibition  in  the  statute,  we  must  declare  that  the 
devise  in  this  case  is  illegal  and  void. 

It  is  said,  however,  that  the  corporate  powers  of  the  church 
to  which  this  devise  is  made,  cannot  be  affected  by  the  prohi- 
bitory clause  in  the  revised  statutes,  since  the  prohibition  ought 
not  to  be  construed  as  applying  to  existing  corporations,  so  as  to 
take  &om  them  any  rights  or  powers  which  they  possessed  by 
virtue  of  any  previous  grant.  This  church  has  been  a  corpora- 
tion more  than  half  a  century ;  it  was  incorporated  under  the 
act  of  1784,  and  the  argument  is,  that  if  by  the  fair  interpreta- 
tion of  that  act^  it  was  authorized  to  take  by  devise^  this  author- 
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ity,  although  given  only  by  implication,  could  not  be  revoked  or 
altered  by  any  subsequent  action  of  the  legislature.  The  prohi- 
bition in  the  statute,  if  construed  as  such  a  revocation,  would 
be  an  unconstitutional  exercise  of  power,  which  we  cannot  pre- 
sume was  intended  by  the  legislature,  and  which,  at  any  rate, 
a  court  of  justice  will  refuse  to  sanction.  The  reasoning  is 
specious,  but  we  are  satisfied  that  it  proceeds  upon  an  erroneous 
view  of  the  powers  and  intentions  of  the  legislature.  The  pro- 
hibition in  the  statute,  acts  upon  individuals  as  testators,  and 
forbids  them  to  make  a  devise  to  any  corporation,  not  authorized 
to  take  by  devise  in  the  manner  and  terms  that  the  statute 
requires.  The  power  of  individuab  to  devise  their  lands,  is  the 
creature  of  positive  law,  and,  as  by  the  repeal  of  the  statute  in 
which  it  is  given,  it  may  be  abrogated  in  totOy  it  is  a  necessary 
consequence,  that  its  exercise  may  be  modified  and  restricted  at 
the  pleasure  of  the  legislature.  It  is  true,  that  by  the  repeal  or 
alteration  of  the  statute  of  wills,  the  rights  of  a  corporation,  as 
they  previously  existed,  may  be  incidentally  affected,  but  they 
are  affected  not  by  an  alteration  of  its  charter,  but  by  the 
change  of  a  general  municipal  law.  To  make  such  changes  is 
the  province,  and  frequently  the  duty  of  the  legislature;  its 
power  to  make  them  is  inherent  and  inalienable,  and  the  rights 
of  all  persons,  artificial  as  well  as  natural,  corporations  as  well 
as  individuals,  are  of  necessity  subject  to  its  exercise.  As  to 
the  actual  intentions  of  the  legislature,  we  are  satisfied  that  the 
principal  object  of  the  alteration  in  the  statute,  which  the  revis- 
ers proposed,  was  to  put  an  end  to  existing  doubts  as  to  the 
capacity  of  religious  corporations,  incorporated  under  the  act  of 
1813,  and  previous  acts  on  the  same  subject,  to  take  by  devise 
and  these  doubts  were  meant  to  be  tenninated  by  compel- 
ling courts  of  justice,  so  to  construe  these  acts,  as  to  exclude  the 
possible  implication  that  such  an  aiithority  was  given.  This  is 
rendered  evident  by  the  reference  made  by  the  revisers  to  the 
act  of  1813,  for  they  certainly  never  meant  to  say,  as  the 
counsel  for  the  executors  seem  to  have  supposed,  that  this  act, 
which  in  its  terms  is  substantially  the  same  as  that  of  1784^ 
contains  an  express  authority  to  religious  corporations  to  take 
by  devise ;  their  meaning  was  directly  the  reverse. 
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Let  it,  however,  be  admitted  that  the  validity  of  the  devise  in 
this  case  is  not  to  be  determined  by  a  reference  to  the  prohibi- 
tion in  the  revised  statutes,  but  that  the  sole  inquiry  is,  whether 
the  corporation,  to  which  the  devise  is  made,  was  authorized  to 
take  by  devise,  by  the  terms  of  the  statute  under  which  it  was 
incorporated.  Our  opinion,  then,  is,  that  the  question  to  which 
this  inquiry  leads  can  no  longer  be  regarded  as  open.  It  is  the 
settled  construction  of  the  act  of  1784,  that  the  societies  incor- 
porated under  it  have  no  capacity  to  take  by  devise.  Nearly 
half  a  century  has  elapsed  since  this  construction  was  given  to 
the  act  by  the  supreme  court,  in  the  case  of  Jackson  v.  ffamr 
Tnondj  (2  Gaines'  Cases  in  Error  337,)  and  the  authority  of  this 
decision,  and  the  propriety  of  the  construction  which  it  sanc- 
tions, were  most  distinctly  admitted  by  the  court  of  errors,  in 
McCartee  v.  TTie  Orphan  Asylum^  (9  Cowen,  pp.  508,  509.) 
Indeed  it  was  partly  upon  the  authority  of  Jackson  v.  ffammond^ 
that  the  decree  in  McCartee  v.  TJie  Orphan  Asylum^  appears  to 
have  been  founded. 

Nor  shall  we  rest  our  opinion  as  to  the  true  construction  of  the 
act  of  1784,  upon  the  mere  authority  of  the  cases  to  which  we 
have  referred  ;  for,  although  the  reasoning  of  the  learned  judge 
who  delivered  the  opinion  of  the  court  in  Ja^hson  v.  Ham^mcnd^ 
is  not  quite  satisfactory,  of  the  correctness  of  the  decision  itself, 
we  enteitain  no  doubt.  It  was  admitted  upon  the  argument, 
that  the  general  words  in  the  third  section  of  the  act  of  1784,  by 
which  religious  societies,  when  incorporated,  are  empowered  to 
have,  take,  receive,  purchase  and  acquire,  real  estate ;  if  con- 
strued without  reference  to  other  parts  of  the  law,  convey  no 
authority  to  take  by  devise,  so  as  to  repeal,  in  regard  to  these 
corporations,  the  old  exception  in  the  statute  of  wills ;  but  it  was 
contended  that  the  intention  of  the  legislature,  that  these  general 
words  should  be  thus  construed,  is  rendered  apparent  by  the 
expressions  used  in  the  fourth  section  of  the  act,  which  contain, 
it  was  alleged,  a  distinct  recognition  of  the  capacity  of  the 
societies,  meant  to  be  incorporated,  to  take  by  devise,  by  declar- 
ing or  admitting  the  validity  of  devises  that  had  been  previously 
made  to  them.  It  is,  however,  very  clear  to  our  minds,  that  the 
language  in  the  fourth  section,  which  is  relied  on,  contains  no 
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Bnch  declaration  or  admission ;  nor  is  it  possible  to  believe,  that 
the  framers  of  the  law  had  any  faith  in  the  validity  of  devises 
which  as  made  to  unincorporated  religious  societies,  or  to  their 
use,  were  clearly  void,  both  by  the  rules  of  the  common  law,  and 
by  the  operation  of  the  statutes  of  mortmain.  Indeed,  the  very 
terms  of  the  law  reveal  the  conviction  of  its  authors,  that  the 
previous  gifts,  grants  and  devises,  of  which  they  speak,  were, 
upon  legal  grounds,  liable  to  be  defeated.  We,  therefore,  give 
our  entire  assent  to  the  observations  of  Mr.  Wood,  that  the 
design  of  the  legislature,  in  the  fourth  section,  was  only  to  con- 
firm the  societies  that  might  become  incorporated  under  the  act, 
in  the  possession  and  enjoyment  of  the  lands  and  other  property 
which  they  then  held,  without  any  regard  to  the  nature  or  source 
of  the  title  under  which  their  possession  was  acquired.  The 
legislature  meant  to  remedy,  so  far  as  its  power  extended,  exist- 
ing defects  of  title,  but  did  not  mean,  as  the  omission  of  the 
word  "  devise,"  in  the  fifth  section  clearly  shows,  to  relieve  reli- 
gious societies,  when  incorporated,  from  the  exception  of  the 
statute  of  wills,  by  clothing  them  with  a  privilege  and  authority, 
which,  for  centuries  past,  the  policy  of  the  law  had  denied  to  all 
corporations. 

As  the  devise  to  the  trustees,  &c.,  of  the  Methodist  church 
must  be  declared  illegal  and  void,  we  are  next  to  consider  what 
are  the  consequences  of  its  invalidity.  Has  the  real  estate,  which 
it  embraces,  descended  to  the  heirs  at  law  as  in  cases  of  intes- 
tacy? or  must  the  trust  which  is  annexed  to  the  devise,  be  sus- 
tained as  valid,  and  be  carried  into  execution  under  such 
directions  as  the  court  may  give  ?  The  counsel  for  the  executors 
contend,  that  the  trust  is  valid  as  a  charitable  use,  and  that 
according  to  the  established  doctrine  of  equity,  the  disability  of 
the  trustee  forms  no  impediment  to  its  execution  by  the  court, 
while  on  the  other  hand,  the  counsel  for  the  heirs  at  law,  not 
only  deny  that  the  trust  is  valid  as  a  charitable  or  public  use, 
but  insist  that  the  illegality  of  the  devise,  draws  after  it,  as  a 
necessary  consequence,  the  invalidity  of  the  trust,  even  were  it 
true  that  if  created  in  a  different  mode,  its  execution  might  be 
decreed.  In  our  judgment,  exactly  the  same  questions  arose  in 
the  csi^Q  o{ MbCa?'tee  v.  T7ic  Orphan  Asylum^^xi^i  their  decision 
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was  of  necessity  involved  in  the  decree,  wliicli  the  court  of 
errors  then  pronounced.  It  may  be  thought  very  difficult  to 
reconcile  that  decree,  not  only  with  the  English  cases,  but  with 
prior  decisions  in  this  state ;  but  till  an  opposite  doctrine  shall 
have  been  established  by  the  court  of  appeals,  we  are  bound  to 
say  that  it  has  settled  the  law,  that  a  devise  to  a  corporation,  not 
authorized  by  law  to  take  by  devise,  if  directly  made,  although 
clothed  with  a  trust,  is  absolutely  void,  so  that  the  property 
descends  to  the  heir,  not  charged  with  the  tnist,  but  as  in  a  case 
of  entire  intestacy.  The  testator  is  judged  to  have  died  intestate 
as  to  all  the  property  that  the  devise  embraces.  That  such  is 
the  necessary  eflfect  of  the  decision  of  the  coiut  of  errors,  a  few 
observations  will  render  apparent. 

The  devise  to  the  Orphan  Asylum  Society,  which  the  court, 
in  opposition  to  the  opinion  of  the  chancellor,  held  to  be  direct, 
and  therefore  void,  was  not  general,  so  as  to  give  to  the  society  an 
unlimited  power  of  disposition  or  application,  but  the  will  ex- 
pressly dii*ected  that  tlie  property  should  be  applied  to  the  chari- 
table purposes  of  the  institution,  that  is,  to  the  support  and  edu- 
cation of  orphans.  The  devise,  therefore,  plainly  and  unequivo- 
cally created  a  trust ;  and  as  this  trust  was  for  purposes  which 
the  legislatm'e,  by  incorporating  the  society,  had  expressly 
authorized,  no  doubt  could  be  raised,  or  indeed  was  suggested, 
as  to  its  validity ;  hence  the  question,  whether,  although  the  de- 
vise was  void,  and  the  legal  estate  had  descended  to  the  heir,  it 
was  not  the  duty  of  a  court  of  equity  to  effectuate  the  intention 
of  the  testator,  by  decreeing  the  execution  of  the  trust,  necessarily 
and  distinctly  arose ;  nor  is  it  possible  that  it  could  have  escaped 
the  attention  of  counsel  or  the  observation  of  the  court.  We 
have  tlie  most  abundant  evidence  that  it  did  not  escape  such 
observation,  but  was  thoroughly  investigated  and  maturely  con- 
sidered. Chancellor  Jones,  in  his  elaborate  opinion,  (an  opinion 
which  there  is  no  exaggeration  in  saying,  displays  almost  un- 
equalled powers  of  reasoning  and  research,)  after  endeavoring 
to  sustain  the  validity  of  the  devise  to  the  society,  states  the 
next  question  to  be,  whether  upon  the  supposition  ^'  that  the  de- 
vise was  void  in  law,  as  being  in  effect  a  devise  of  land  to  a  cor- 
porate body,  it  was  not  in  the  power  of  the  court,  as  a  court  of 
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equity,  to  effectuate  the  intention  of  the  testator,"  (9  Cowen  469,) 
evidently  meaning  to  effectuate  his  intention  by  sustaining  the 
trust  and  decreeing  its  execution.  He  devotes  nearly  twenty 
pages  of  his  opinion  to  the  examination  of  this  question,  and 
after  a  full  review  and  careful  analysis  of  the  authorities,  arrives 
at  the  conclusion,  that  the  use  to  which  the  testator  had  devoted 
his  estate,  was  valid  as  a  charitable  use,  and  the  estate  charge- 
able with  it  as  a  subsisting  trust,  and  that  as  chancellor,  he  had 
power  to  establish  the  trust,  and  to  decree  the  estate  to  be  settled 
and  conveyed  to  the  uses  of  the  will,  (9  Cowen  483 ;)  and, 
let  it  be  remarked,  that  if  he  were  justified  in  these  conclu- 
sions, his  decree,  which  directed  a  conveyance  to  the  society  to 
the  uses  of  the  will,  ought  never  to  have  been  reversed.  It  is 
true,  that  the  learned  judge  who  delivered  the  opinion  which  pre- 
vailed in  the  court  of  errors,  takes  no  notice  of  these  positions  of 
the  chancellor,  or  of  the  arguments  and  authorities  upon  which 
they  were  rested ;  but  as  he  could  not  have  been  ignorant  that 
these  positions  had  been  taken,  it  is  certain  that  he  and  the 
majority  who  concurred  with  him,  meant  deliberately  to  reject 
them;  otherwise  the  decree  of  the  chancellor,  although  it  might 
have  been  modified,  could  not  have  been  wholly  reversed,  and 
the  property  have  been  permitted  to  descend  to  the  heirs,  dis- 
charged from  the  trust.  It  is  impossible  to  explain  the  actual 
decision  upon  any  other  ground,  than  that  in  the  judgment  of  the 
court,  the  devise  was  absolutely  void  in  relation  to  the  trust  as 
well  as  the  legal  estate. 

Were  it  possible  for  us,  however,  to  evade  this  conclusion,  and 
escape  by  any  means  from  the  authority  of  this  decision,  we 
should  still  be  compelled  to  say,  that  we  have  no  power  as  a 
court  of  equity,  to  decree  the  execution  of  the  particular  trust 
which  this  will  creates ;  we  fully  admit  the  general  rule,  that  a 
trust  is  not  to  be  defeated  merely  from  the  disability  or  failure 
of  a  trustee ;  but  the  rule  is  not  to  be  applied,  unless  the  court, 
in  the  exercise  of  its  proper  jurisdiction,  may  decree  the  execu- 
tion of  the  trust.  The  trust  that  we  are  now  required  to  execute, 
is  a  general  indefinite  charity,  the  persons  to  whose  use  and 
benefit  the  rents  and  profits  are  to  be  applied,  not  being  desig- 
nated with  certainty  in  the  will,  but  the  selection  being  left  to 
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depend  upon  a  future  exercise  of  discretion.  Hence,  as  from  the 
illegality  of  the  devise  there  is  no  trustee,  so  from  the  nature  of 
the  use  there  is  no  cestui  que  trusty  and  in  England  the  rule  is 
ftilly  settled,  that  in  such  cases  the  disposition  of  the  charitj 
belongs  to  the  king  as  pa/rens  jxUria^  and  must  be  carried  into 
execution  under  his  sign  manual,  and  not  by  the  court  of  chan- 
cery, in  the  exercise  of  its  ordinary  and  proper  jurisdiction.  It 
would  be  easy  to  cite  numerous  cases  as  proving  the  existence 
of  th.e  rule,  but  as  all  the  pi*eceding  cases  are  reviewed  and 
weighed  by  Lord  Eldon  in  his  elaborate  opinion  in  the  case  of 
Mogffridge  v.  ThachveU^  it  is  needless  to  refer  to  any  other 
authority.  In  that  case  his  lordship  states,  as  the  resnlt  of  a 
most  diligent  and  searching  examination,  that  the  general  prin- 
ciple most  reconcilable  to  the  cases,  is,  that  where  the  purpose 
of  the  charity  is  general  and  indefinite,  not  fixing  itself  with  cer- 
tainty upon  any  object,  the  disposition  is  in  the  king  by  sign  ma- 
nual, and  that  the  court  will  only  take  the  administration  of  the 
trust  where  the  execution  is  to  be  by  a  trustee.  (7  Vesey,  jr.  63  and 
86 ;  Carey  v.  Ahbott^  Ibid.  490.)  Even  in  England,  therefore, 
the  present  trust  would  be  void  in  equity  as  well  ^  at  law,  and 
could  only  be  rendered  effectual  by  the  direct  exercise  of  the  royal 
prerogative.  It  is  possible  that  the  courts  of  equity  in  this  state 
have  succeeded  to  the  powers  and  jurisdiction  of  the  court  of 
chancery  in  England,  in  regard  to  the  execution  and  adniinistra- 
tion  of  charities,  but  we  have  yet  to  learn  that  they  have  ako 
succeeded  to  the  prerogatives  of  the  crown,  or  that  there  is  any 
sovereign,  whose  directions,  as  given  by  his  sign  manual,  they 
are  bound  to  follow.  It  must  also  be  remembered,  that  where 
the  disposition  of  a  charity  belongs  to  the  king,  his  majesty  is 
not  bound  to  follow  the  intentions  of  the  testator,  but  that  his 
discretion,  in  regard  to  the  disposition  of  the  property  or  fund, 
is  unlimited  and  absolute.  That  courts  of  equity  in  this  country 
have  ever  possessed  or  claimed  a  similar  discretion,  will  not  be 
pretended.  Ilence,  even  upon  the  supposition  that  we  possess 
the  same  power  as  a  court  of  chancery  in  England,  to  decree 
the  execution  of  a  charitable  use,  violating  in  its  terms  and 
in  its  duration,  the  general  rules  of  law  in  relation  to  other 
trusts,  we  should  still  be  bound  to   declare  that  the  present 
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troBt,  as  well  as  the  devise  .to  wbicli  it  is  annexed,  is  illegal 
and  void. 

The  observations  that  we  have  made  are  not,  however,  to  be 
eonstrned  as  implying  onr  assent  to  the  positions  that  were  so 
learnedly  and  ably  maintained  by  the  counsel  for  the  executors 
and  the  church,  namely :  that  the  law  of  charitable  and  pious 
uses  as  it  prevailed  in  England  anterior  to  the  statute  of  Eliza- 
beth, or  independent  of  its  provisions,  (43  Eliz.  c.  4,)  was  in  force 
in  this  state,  as  a  part  of  our  common  law,  previous  to  the  .adop- 
tion of  the  revised  statutes,  and  remains  in  force,  notwithstand- 
ing its  entire  inconsistency  with  the  statutory  provisions  in  rela- 
tion to  trusts  and  perpetuities.  The  authorities  to  which  the 
counsel  referred  in  support  of  his  argument  deserve  great  con- 
sideration and  respect ;  but  we  cannot  think  them  so  conclusive 
as  to  preclude  us  from  a  free  examination  of  the  same  questions, 
if  hereafter  it  shall  become  our  duty  to  consider  and  decide 
them.  We  shall  not  decide  them  in  this  case,  since  upon  other 
grounds  we  are  compelled  to  decide  in  favor  of  the  heirs,  and  as 
a  court,  we  decline  to  express  or  intimate  any  opinion  in  relation 
to  them.  Hence,  although  the  form  of  this  opinion  will  not  be 
changed,  the  judge  who  delivers  it  is  alone  responsible  for  the 
observations  that  follow ;  they  are  to  be  considered  as  an  expla- 
nation^ which  for  special  reasons  it  is  deemed  expedient  to  make, 
of  the  difficultly  he  will  have  to  overcome  before  he  can  give 
his  assent  to  a  doctrine,  which,  in  this  and  in  a  previous  case, 
with  much  ability  and  an  unusual  display  of  learning,  was 
pressed  upon  our  adoption. 

.  We  strongly  incline  to  think  that  the  only  law  of  charitable 
uses,  which  was  in  force  in  this  state,  on  the  19th  of  April,  1776, 
as  a  part  of  that  common  law,  which  the  constitution  alone 
recognizes  and  adopts,  was  derived  exclusively  from  the  pro- 
visions of  the  statute  of  Elizabeth,  and  consequently  when  in 
1788,  that  statute,  together  with  all  other  English  statutes,  was 
repealed,  the  law  was  meant  and  understood  to  be  wholly 
abrogated.  Although  we  cannot  refer  to  any  positive  evidence 
of  the  tsLct,  we  do  not  at  all  doubt  that  the  statute  of  charitable 
uses,  as  the  statute  of  Elizabeth  is  termed,  was  in  force  in  this 
state  when  a  colony,  as  a  part  of  its  common  law,  in  the  same 
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manner  and  for  the  same  reasons  •  as  the  statute  de  donis,  the 
statute  of  wiUs,  the  statute  of  frauds,  the  statutes  of  limitations, 
and  many  others,  and  indeed  so  far  as  the  provisions  of  this 
statute  were  applicable  to  our  condition  as  a  colony,  it  is  not 
merely  a  reasonable  but  a  legal  presumption  that  they  were  in 
fact  adopted.  {Dutton  v.  H(ywdl^  Show.  P.  C.  32 ;  AUy.  Genl. 
V.  Stewart^  2  Mer.  159 ;  Bex  v.  Vauffhcm^  4  Burr.  2500 ;  BoeAm 
V.  Eagle^  1  Dallas,  15 ;  Baga/rdvs  v.  Trinity  Chvrch^  4  Paige, 
193.) 

Seasoning  upon  this  fact,  we  find  it  very  difficult  to  believe 
that  the  legislature  in  repealing  the  statute  of  Elizabeth,  and  in 
repealing  at  the  same  time  the  statutes  of  mortmain,  (which  there 
is  certain  evidence  were  also  in  force.  Sec.  4,  Act  of  1784, 
Oreenleaf,  page  72,)  meant  to  revive  the  equitable,  or  more 
properly,  the  clerical  doctrine  of  pious  and  charitable  uses,  as  it 
prevailed  in  England  before  the  reformation,  and  during  the 
prevalence  of  which.  Lord  Hardwiche  says,  (1  Vesey,  224,)  the 
clergy  and  religious  houses  had  contrived  to  possess  themselves 
of  nearly  one-half  of  the  whole  real  property  of  the  kingdom.  It 
is  indeed  difficult  to  believe  that  the  legislature  meant  to  revive 
and  establish  this  doctrine,  not  in  the  modified  and  regulated 
form  in  which  it  now  exists  in  England,  but  wholly  freed  from 
the  numerous  and  salutary  restrictions  which  the  statutes  of 
mortmain  impose,  and  which  the  experience  of  every  christian 
nation,  from  the  earliest  ages  of  Christianity,  had  shown  to  be 
demanded  by  imperative  reasons  of  public  policy ;  yet  it  is  to 
this  conclusion  that  the  arguments  of  counsel,  and  the  authorities 
to  which  we  have  been  referred,  if  we  adopt  and  follow  them, 
must  of  necessity  lead  us. 

It  is  certain  indeed,  that  such  could  not  have  been  the  inten- 
tion of  the  legislature,  if  when  the  statute  of  Elizabeth  was 
repealed,  it  was  understood  to  be  the  true  and  only  source  of  the 
law  of  charitable  uses,  and  of  the  power  of  the  court  of  chanceiy 
to  compel' their  execution,  and  that  at  this  time  such  was  the 
actual  belief  of  the  legislature,  and  of  its  legal  advisers,  we  think, 
for  many  reasons,  it  is  hardly  possible  to  doubt.  All  doubts 
upon  this  point,  seem  to  be  excluded  when  we  remember  that 
the  belief  which  we  attribute  to  the  legislature,  was  until  a  veiy 
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recent  period,  the  general,  if  not  universal  opinion  of  the  mem- 
bers of  our  profession,  including  the  most  eminent  of  our  judges 
and  jurists  throughout  the  Union,  and  that  this  opinion  was 
apparently  justified  by  many  decisions  in  the  English  courts,  and 
by  the  positive  dicta  of  several  Lord  Chancellors.  {OaUego^a 
JEaecuiars  v.  The  AUy,  GmL.^  3  Leigh,  450 ;  2  Stoiy  Eq.  Jur, 
1164,  1158,  1162  ;  1  Ch.  Ca.  134,  269  ;  6  Dow  P.  R.  136 ;  p 
Bcyptist  Association  v.  Ha/rCs  JSaeoutors^  opinion  Ch.  J.  Mar- 
shall 4  Wheat  30  and  39  :  Bajptist  Association,  v.  Simth^  3 
Peters,  App.  403,  Mr.  J.  Story ;  Atiy.  Gerd,  v.  Bcwyer^  '3 
Vesey  744,  Lord  Loughborough ;  MiUs  v.  Foffmer^  1  Meriv, 
551,  Lord  Eldon ;  4  Kent's  Comm.  508,  n.) 

Upon  the  supposition  that  charitable  uses,  as  a  distinct  and 
pecidiar  class  of  trusts,  were  meant  to  be  abolished,  the  conduct 
of  the  legislature  in  repealing  and  not  re-enacting  the  statutes  of 
mortmain,  is  readily  explained,  nor,  as  it  appears  to  us,  can  it  be 
explained  in  any  way.  We  cannot  suppose  that  the  legisla- 
ture meant  to  condemn  and  reject  the  policy  upon  which  the 
statutes  of  mortmain  are  founded,  a  policy  which  the  most 
enlightened  statesmen  and  jurists  have  constantly  approved,  and 
the  observance  of  which,  the  very  nature  of  our  institutions  seems 
to  demand.  This  policy,  so  far  from  having  been  abandoned, 
had  been  strictly  adhered  to  and  followed,  in  retaining  the 
prohibition  to  corporations  to  take  by  devise,  and  in  limiting  the 
amount  of  the  property  that  religious  corporations  are  permitted 
to  hold.  The  object  of  these  provisions  is  exactly  the  same  as 
that  of  the  statutes  of  mortmain,  namely  to  prevent  real  property 
from  being  locked  up  in  perpetuity,  and  to  save  persons  ^ 
ex(/rmvis^  from  being  led  by  &l8e  notions  of  merit  or  duty,  so  to 
dispose  of  their  estates  as  to  impoverish,  perhaps  leave  an  actual 
destitution,  their  fiunilies  or  dependent  relatives,  (4  Kent's  Com. 
507.)  Kor  for  the  attainment  of  these  objects  were  any  further 
restrictions  necessary,  if  charitable  uses  when  inconsistent  with 
the  general  rules  of  law,  were  meant  to  be  abolished ;  but  if 
such  uses  were  meant  to  be  continued,  the  legislature  could  not 
have  fouled  to  see  that  the  restrictions  we  have  mentioned,  were 
wholly  insufficient  to  prevent  the  mischiefs  they  were  designed 
to  exclude.    It  could  not  have  failed  to  see  that  in  order  to  carry 
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out  and  render  eflfectual  the  policy  it  had  adopted,  devises  to 
individual  trustees  for  charitable  uses  and  creating  perpetuities, 
were  just  as  necessary  to  be  prohibited  as  devises  to  corporations, 
nor  could  its  members  and  legal  advisers  have  been  ignorant 
ihat  this  necessary  prohibition,  was  found  in  one  of  the  statut^ 
(19  Geo.  n.  c.  36,)  which  they  were  then  repealing.     It  is  indeed 
evident,  that  the  restraints  laid  upon  corporations  are  practically 
of  very  Uttle  value,  if  every  individual,  by  the  creation  of  a  trust, 
may  devote   his  whole  estate,  however  large   its   amount,  in 
perpetuity,  to  any  use  or  purpose  that  he  may  deem,  or  in  the 
confusion  and  terror  of  a  death-bed  repentance,  may  be  led  to 
believe,  is  pious  and  charitable.     A  perpetual  trust  requires  and 
implies  a  perpetual  succession  of  trustees,  and  if  we  attend  to 
things  and  not  to  words,  we  shall  be  forced  to  admit,  that  to 
create  such  a  trust,  is,  in  effect,  to  found  a  corporation,  unlimited 
in  it»  duration,  and  incapable  of  dissolution,  having  no  power  to 
alienate  its  property,  yet  unrestrained  as  to  the  amount  it  may 
bold.     Hence  k  is  scarcely  possible  to  state  or  imagine  a  more 
strange  and  glaring  inconsistency,  than  to  prohibit  corporations 
created  by  the  legislature,  from  taking  property  by  devise  at  all, 
and  to  restrict,  within  jealous  and  narrow  limits,  the  amount  of 
the  property  that,  by  any  means,  they  are  permitted  to  acquire, 
yet,  at  the  same  time,  to  permit  individuals  in  the  unfettered 
exercise  of  their  discretion,  to  devise  all  the  property  they  may 
possess,  whatever  its  amount,  to  corporations,  which  by  the  act 
of  devising  they  create.     Can  we  believe  that  the  legislature,  in 
repealing  the  statutes  of  mortmain,  was  intentionally  guilty  of 
this  inconsistency  ?     Is  it  credible  that  it  meant  to  counteract 
and  defeat  its  own  policy,  and  the  long  settled  policy  of  our 
ancestors?     That  it  meant  to  take  away  a  restriction  plainly 
necessary,  which  then  existed,  and  for  more  than  half  a  centurr, 
had  been  the  law  of  the  state,  and  by  so  doing,  enlarge  to  a  most 
impolitic  extent,  the  discretionary  power  of  individuals  in  the 
creation  of  charitable  uses  ?     The  inference,  it  seems  to  us,  is  far 
more  probable,  that  by  the  repeal  of  the  statute  of  Elizabeth, 
this   discretionary  power,  when   exercised   in   hostility  to  the 
general  rules  of  law,  was  meant  to  be  wholly  abolished.    The 
legislature  could  not  surely  have  meant,  by  an  extension  of  the 
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power  to  create  perpetuities,  to  increase  indefinitely,  the  evils 
that  are  confessed  to  flow  from  them ;  its  object,  we  are  per^ 
snaded,  was  by  an  absolute  denial  of  the  power,  to  suppress 
those  evils  in  their  source. 

If,  however,  the  opinion  that  we  have  now  intimated,  as  to  the 
intent  and  effect  of  the  repeal  of  the  statute  of  Elizabetli,  shall 
hereafter  appear  to  be  erroneous,  and  we  shall  be  ultimately 
persuaded  that  pious  and  charitable  uses,  indefinite  in  their 
nature,  unlimited  in  their  amount,  locking  up  for  ever  the  pro- 
perty which  they  embrace,  and  in  other  respects,  wholly  irrecon- 
cilable to  the  general  rules  by  which  other  trusts  are  governed, 
were  sanctioned  by  the  law  of  this  state,  previous  to  the  adoption 
of  the  revised  statutes ;  yet  as  such  uses  are  most  plainly  and 
directly  repugnant  to  the  statutory  provisions,  in  relation  to 
trusts  and  perpetuities,  we  confess  our  present  inability  to 
understand  or  conceive,  why  they  are  not  now  to  be  considered 
as  positively  forbidden,  and  therefore  abolished.  That  they  are 
embraced  within  the  terms  of  these  statutory  provisions,  terms 
as  explicit,  as  strong,  and  as  comprehensive  as  the  language  can 
furnish,  it  is  impossible  to  deny,  and  we  yet  remain  to  be  con- 
vinced, that  they  are  not  just  as  certainly  embraced  within  their 
spirit  and  policy.  At  any  rate,  to  declare  that  they  are  not, 
and  upon  that  ground  to  introduce  an  exception,  which  there  is 
not  the  slightest  evidence,  was  ever  contemplated  by  the  revisers 
or  by  the  legislature,  would  seem  to  us,  as  at  present  advised, 
an  unjustifiable,  if  not  unexampled,  stretch  of  judicial  power. 
It  is  said  that  the  revisers,  in  their  notes,  make  no  reference  or 
allusion  to  charitable  uses  ;  and  it  is  assumed  that  they  would 
not  have  been  silent,  had  they  meant  to  abolish  them ;  but  it 
seems  far  more  reasonable  to  say,  that  had  they  meant  to 
except  them  from  the  universal  terms  of  the  enactments  which 
they  proposed,  they  would  certainly  have  said  so,  since,  had 
such  been  their  intention,  the  necessity  of  a  positive  exception, 
in  order  to  prevent  misconstruction,  could  not  possibly  have 
escaped  them  ;  on  the  other  hand,  if  they  meant  not  to  except, 
bnt  to  include  charitable  uses,  the  explanation  of  their  silence 
is  easy  and  obvious.  They  may  have  deemed  it  unnecessary 
to  speak;  they  may  have  thought  that  the  provisions  which 
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thej  recommended  spoke  for  themfidves^  in  a  langoage  that 
neither  the  legislature  nor  judges  could  fail  to  understand.    The 
article  in  relation  to  uses  and  trusts  commenoee  with  this  deda- 
ration  :  ^'  Uses  and  trusts,  except  as  authorized  and  modified  in 
this  article,  are  abolished,"  (1  R  S.  727,  §  45,)  and  the  addition 
of  a  note,  telling  the  legislature  that  all  uses  and  trusts,  not 
excepted,  were  meant  to  be  included,  would  have  been  an  idle 
repetition  of  a  text,  which,  if  words  have  a  meaning,  could  bear 
no  other  interpretation.    Not  only  are  uses  and  trusts  abolished, 
bnt  to  exclude  the  supposition  that  anj,  previously  existing, 
were  meant  to  be  preserved,  it  is  declared,  that  none  are  to  be 
excepted  but  those  which    the  article  itself  authorizes  and 
modifies ;   and  that  bj  anj  comment  upon  such  a  text,  the 
meaning  of  the  revisers,  and  the  duty  of  judges  could  have  been 
rendered  more  plain  and  evident,  we  exceedingly  doubt.    Of 
this  we  feel  assured,  that  had  the  revisers  intended  to  revive  or 
continue  in  force  the  ancient  doctrine  of  pious  and  charitable 
uses,  as  it  practically  existed  in  England  during  the  ages  of 
darkness  and  superstition,  and  subject  to  none  of  the  restraints 
that  constant  evasion  and  successive  abuses  had  shown  to  be 
necessary,  and  successive  statutes  of  mortmain  had  imposed, 
they  would  not  have  been  silent.    Their  views  would  not  have 
been  concealed  from  the  legislature ;  but  upon  this,  as  upon  all 
other  occasions  of  importance,  if  not  fully  vindicated,  would 
have  been  fully  explained.     Comparing  their  notes  with  the 
actual  provisions  in  their  text,  the  just  inference  seems  to  be, 
that  they  believed  that  charitable  usee,  as  they  then  existed, 
were  subject  to  the  general  rules  of  the  common  law,  and,  con- 
sequently, would  be  subject  to  the  statutory  rules  which  they 
desired  to  substitute.    Whether  this  inference  be  just  or  not,  our 
conviction  remains,  that  charitable  uses  may  possibly  have  been 
overlooked  or  forgotten,  but  certainly  were  not  meant  to  be 
excepted. 

It  was  urged  npon  the  argument  as  a  conclusive  reason  for 
excepting  charitable  uses  from  the  general  provisions  of  the 
revised  statutes,  that  in  England  th^  are  held  not  to  be 
^embraced  within  the  general  words  of  an  act  of  parliament ;  but 
iiowever  broad  and  unlimited  the  terms  of  the  statute,  are 
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nniformlj  treated  as  an  exception  which  the  law  implies.  In 
proof  of  this  assertion,  we  were  told  that  the  exception  in  the 
statute  of  wills,  (34  and  35  H.  YJH.  c.  5,)  bj  its  terms,  renders 
every  devise  to  a  corporation  void,  whatever  its  intent  or  object ; 
and  yet  a  devise  to  a  corporation  for  a  charitable  use,  it  has  been 
frequently  decided,  as  not  within  the  statute,  is  valid.  So,  also, 
that  the  terms  of  the  statute  of  uses  (27  Hen.  VIIL  c.  10)  are 
general,  comprehending  all  uses ;  and  y^t  it  has  never  been  held 
nor  supposed  that,  under  the  statute,  a  charitable  use  is  or  can 
be  executed.  8uch  uses  are  an  admitted  exception.  To  the 
argument  drawn  from  the  construction  of  the  statute  of  wills, 
Ch.  J.  Marshall  has  replied  and  we  shall  give  the  reply,  without 
the  addition  of  a  word,  in  his  own  clear  and  forcible  language. 
In  the  case  of  the  Baptist  Association  v.  HarCs  Executors^  (4 
Wheat.  1,)  it  was  alleged  by  the  counsel  for  the  plaintiffs,  as  a 
proof  that  charitable  uses  were  not  derived  from  the  statute  of 
Elizabeth,  that  before  the  passage  of  that  act,  it  was  held  that  a 
devise  to  a  corporation  ibr  a  charitable  use,  notwithstanding  the 
exception  in  the  statute  of  wills,  was  good  in  equity.  It  was  in 
reply  to  this  allegation  that  the  chief  justice,  in  delivering  the 
judgment  of  the  court,  said,  ^  We  think  we  cannot  be  mistaken 
when  we  say  that  no  case  was  decided  between  the  statute  of 
Hen.  Yin.  (the  statute  of  wills)  and  the  statute  of  Elizabeth,  in 
which  a  devise  to  a  corporation  was  held  good  in  equity  .(a) 
Such  a  decision  would  have  overturned  principles  uniformly 
acknowledged  in  that  court.    The  cases  of  devises  that  have  been 


(a)  b  ill,  however,  made  perfectly  certAln  by  the  publications  of  the  English  Record 
Coranuaaion,  ance  the  deciaon  in  4  Wheaton  1,  that  the  learned  and  venerable  chief 
jiiMice  was  wrong  in  this  statement.  Tlus  is  conceded  by  Story,  J.,  delivering  the 
opinion  of  the  cooit  in  the  Girard  will  case,  2  Howard's  U.  S.  Rep.  192  to  196,  and  is 
Abundantly  shown  in  Mr.  Binney's  argument  in  that  case,  at  pages  146, 155  to  161, 
DoCe.  See  a  contrary  view  of  the  points  at  page  179,  note  to  the  argument  of  Mr. 
Cadwallader,  for  the  plaintiff  Mr.  Justice  Story,  in  2  Howard  192,  mentions  that 
the  Baptist  Association — the  plaintiffs  in  4  Wheaton,  was  not  a  corporation.  See 
lurther  on  the  subject  of  charitable  uses  in  England,  gifts  to  corporations  for  such 
uses,  and  the  jnii^dietion  of  the  court  of  chancery  over  charitable  uses,  before  the 
statute  43d  Elizabeth ;  ^florncy  General  v.  Mafor  of  Dublin,  I  Bligh's  R.  312, 
347 ;  IncwpwraUd  Society  v.  Bieharde,  I  Druiy  dt  Warren,  258 ;  2  Mylne  &  K. 
581 ;  2  Sand.  Cb.  E.  46, 50. 
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held  good,  were  decided  since  the  statute  of  Elizabeth  on  the 
principle  that  ths  latter  statute^  so  far  as  relates  to  charUieSy 
repeals  the  former?^  (4  Wheat.  40.)  The  language  of  Mr.  J. 
Stoxy,  in  the  most  instructive  of  his  works,  upon  the  same  point, 
is  just  as  explicit.  "  Devises  to  corporations,"  he  saj'S,  "  which 
are  void  under  the  statute  of  Henry  VHI.,  are  made  good  solely 
by  the  statute  of  Elizabeth ;  for  it  is  plain  that  a  devise,  void  by 
statute,  cannot  be  made  good  upon  any  principle  of  general  law" 
(2  Story's  Eq.  Jur.  115^) ;  a  remark  which,  considering  the  sub- 
ject to  which  it  was  applied,  is  equivalent  to  saying  that  where 
the  words  of  a  statute  are  general,  there  is  no  principle  of  law 
that  can  justify  a  court  of  justice  in  creating  an  exception  that 
is  not  created  by  the  statute  itself. 

We  cannot  here  forbear  from  an  observation  that  seems 
hitherto  to  have  escaped  the  attention  it  deserves,  K  devises  to 
a  corporation  for  charitable  uses,  or  in  trust  for  a  corporation  for 
a  similar  use,  (for  it  is  only  upon  the  same  principle  that  even 
these  have  been  held  to  be  good.  Attorney  General  v.  Dovming^ 
Ambl.  550;  Adlington  v.  Andretos^  3  Atk.  141,)  are  rendered 
valid  in  England  solely  by  force  of  the  statute  of  Elizabeth,  it 
inevitably  follows  that  with  us  all  such  devises,  since  the  repeal 
of  that  statute,  must  be  void,  even  upon  the  supposition  that 
a  charity  not  inconsistent  with  the  general  rules  of  law,  may  still 
be  created.  The  plain,  unequivocal  meaning  of  the  decisions  is, 
that  it  was  competent  to  the  legislature  alone  to  except  any  class 
of  devises  from  the  operation  and  effect  of  the  general  words  in 
the  statute  of  wills ;  and  as  the  exception  thus  created  no  longer 
exists,  it  follows  that  those  general  words  must  now  be  under- 
stood in  the  full  extent  of  their  meaning,  that  but  for  the  statute 
of  Elizabeth  would  always  have  been  given  to  them,  that  is,  as 
rendering  void  every  devise  to  a  corporation,  or  in  trust  for  a 
corporation,  whatever  may  be  its  intent  and  purpose. 

As  to  the  argument  drawn  from  the  statute  of  uses,  exactly 
the  same  reply,  were  it  necessary,  might  be  given,  that  if  chari- 
table uses  are  an  exception  from  the  general  words  of  the  statute, 
they  are  so  only  by  force  of  the  statute  of  Elizabeth.  But,  in 
truth,  no  such  exception  exists.  Charitable  uses  are  neither 
within  the  scope  nor  the  words  of  the  statute  of  uses.    The  only 
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design  of  that  etatute  was  to  convert  equitable  into  legal  eetatea, 
by  annexing  the  legal  title  to  the  equitable  right  of  poesession, 
but  the  persons,  for  whose  benefit  a  Parity  is  created,  have  no 
estate  or  interest  in  the  lands  npon  which  the  statute  could  pos- 
sibly operate.  They  are  mere  beneficiaries,  having  the  right, 
and  nothii^  more  than  the  right,  to  compel  the  performance  of 
the  trust,  according  to  its  terms,  and  the  intentions  of  their  bene- 
factor. A  valid  charitable  use  must  always  remain,  and  can 
only  be  enforced,  as  a  trust,  unaffected  by  the  provisions  of  the 
statute ;  since,  considering  it  simply  as  a  use,  there  is  not,  and 
never  can  be,  any  person  in  whom  it  can  be  executed.  As  the 
rents  and  profits  are  to  be  applied  to  the  benefit  of  a  succession 
of  persons  in  perpetuity,  there  is  not,  and  never  can  be,  a  cestui 
que  trust  to  whom  the  legal  estate,  if  that  of  the  trustees  is 
divested,  can  be  given,  without  destroying  the  charity  and  defeat- 
ing for  ever  the  intentions  of  its  founder. 

As  those  that  have  now  been  stated  were  the  only  instances 
that  were  cited  to  prove  that  in  England,  it  is  an  established 
mle  of  construction  that  charitable  uses  are  not  covered  by  the 
general  words  of  a  statute,  we  must  be  permitted  to  doubt,  until 
more  pertinent  and  conclusive  evidence  shall  have  been  given, 
whether  in  the  English  courts  the  supposed  rule  has  ever  been 
admitted,  or  even  suspected,  to  exist  We  have  ourselves  been 
nnable  to  discover  the  faintest  trace  of  its  existence,  and  until 
otherwise  convinced,  must  continue  to  think,  with  Ch.  J.  Mai** 
fihall,  that  a  decision  such  as  the  rule  would  require  to  be  made, 
would  overturn  principles  that  courts  of  equity  as  well  as  of  law 
Lave  uniformly  acknowledged. 

We  do  not  at  all  share  the  apprehensions  that  have  been 
expressed  as  to  the  consequences  that  may  ensue,  if  that  cou- 
fitruction  of  the  revised  statutes  shall  be  adopted,  which  our 
remarks  have  implied  to  be  necessary.  The  benevolence  of 
Christian  imd  other  philanthropists  will  not  be  unduly  restrained ; 
an  ample  scope  will  still  be  left  for  its  beneficent  action.  Cha- 
ritable and  public  uses  are  not  abolished  by  subjecting  them  to 
the  provisions  of  the  revised  statutes.  For  these  purposes,  if 
the  alienation  of  the  capital  is  not  improperly  restricted,  dona- 
tions and  bequests  of  money  may  still  be  made  to  any  amount| 
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•nd  the  pit>eeed8  of  real  estate,  directed  to  be  sold,  may  be 
•imQarij  applied.  Practically^  the  principal  effect  will  be 
found  to  be,  that  lands  cannot  be  granted  or  devised  so  ae  to 
render  them  thereafter  for  ever  inalienable,  without  the  assent 
of  the  legislature,  unless  they  are  granted  or  devised  to  a  corpo- 
ration, that  by  law  is  authorized  to  take,  and  bound  to  retain 
them.  The  necessity  of  an  appeal  to  the  legislature,  in  other 
eases  where  perpetuities  are  sought  to  be  created,  we  cannot 
regard  as  an  evil.  When  a  new  and  plainly  meritorious  charity 
is  meant  to  be  founded,  such  as  an  hospital,  an  asylum,  a  library, 
a  college,  or  a  school,  none  of  us  can  fear  that  ihe  sanction  of 
the  legislature  will  ever  be  withheld ;  nor  will  it  be  deemed  a 
subject  of  just  regret  that  when  the  aid  of  the  legislature  is 
required,  it  will  have  the  opportunity  of  considering,  whether 
Ihe  claims  or  fair  expectations  of  wives,  children,  or  relatives, 
have  been  overlooked  and  sacrificed.  Under  our  present  system, 
such  as  we  suppose  it  to  exist,  and  considering  the  restraints  that 
are  now  laid  upon  corp<»rations,  their  incapacity  to  take  by  devise, 
and  the  limited  amount  of  property  which  they  are  permitted  to 
'hold,  we  need  not  the  EngUsh  statutes  of  mortmain ;  but  revive 
the  English  doctrine  of  pious  and  charitable  uses  in  its  original 
extent,  and  the  necessity  of  such  statutes  will  soon  be  apparent 
In  Ihis,  as  in  every  other  country,  where  such  uses  have  been 
suffered  for  a  time  to  prevail,  without  restriction,  there  will  be 
an  inundation  of  abuses,  which  the  utmost  power  of  the  legisla- 
ture will  be  required  to  stem,  repel,  and  overcome. 

lliere  are  some  other  considerations  to  which,  as  suggesting 
topics  of  useful  reflection,  it  may  be  expedient  to  advert  If 
charitable  and  pious  uses,  without  limitation  or  restraint,  not- 
withstanding the  repeal  of  the  statute  of  Elizabeth,  and  notwith* 
standing  the  express  provisions  of  the  revised  statutes,  now 
constitute  a  part  of  our  unwritten  law,  where  shall  we  find,  who 
shall  declare  to  us,  the  rules  by  which  they  are  to  be  governed  t 
How  are  they  to  be  classed,  limited,  and  defined  i  What  k  a 
charitable  i  what  a  pious  use  {  In  England,  charitaNe  uses  are 
enumerated  and  defined  in  the  statute  of  Elizabeth,  and  it  is 
settled,  that  none  can  be  sustained  as  such,  that  the  provisions 
of  the  statute  may  not  be  construed  to  embrace.    {Brown  v« 
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Yeaies^  7  Veaey  50  n ;  Morrice  v.  Bishop  afDwrJumt^  9  Veeey 
80,  S.  C.  10  Ves.  628 ;  Omma/ny  v.  Butcher^  1  Turn.  &  Russ. 
260 ;  Fea^  v.  Sampson^  1  Sim.  &  S.  69 ;  2  Story  £q.  Jur.  § 
1155,  56,  57.)  Hence,  when  the  question  ariees,  whether  a 
particular  use  is  valid  as  charitable,  it  is  readily  solved  by  a 
reference  to  the  statute,  and  the  decisions  under  it  But  to  us, 
as  the  statute  is  repealed,  neither  its  terms,  nor  the  decisions 
under  it,  can  any  longer  furnish  a  guide,  and  either  the  whole 
subject  must  be  committed  to  the  uncontrolled  and  arbitrary 
discretion  of  judges,  or  every  trust,  that  assumes  the  name  and 
wears  the  form  and  face  of  charity,  without  discrimination,  must 
be  sustained.  Benevolence  is  the  most  amiable  of  virtues,  and 
more  than  any  other  commands  our  sympathy  and  applause ; 
but  more  than  any  other  it  needs  the  aid  of  enlightened  reflec- 
tion, and  the  direction  and  control  of  a  sound  judgment ;  and, 
if  the  execution  of  every  trust  that  a  mistaken  philanthropy 
may  create,  must  be  decreed,  courts  of  equity  will  firequentiy 
discover,  that  instead  of  relieving  distress,  promoting  industry, 
or  assisting  virtue,  they  are  efficient  agents  in  supporting  the 
idle,  encouraging  the  dissolute,  and  protecting  the  criminal. 

As  to  pious  uses,  if  any  are  to  be  sanctioned  other  than  those 
which  are  included  within  the  general  object  of  religious  corpo- 
rations, the  difficulties  are  still  greater.  In  England,  while 
pious  uses  are  retained,  those  which  have  been  branded  as 
superstitious  have  been  abolished,  and  none  are  deemed  pious 
but  such  as  are  strictly  consistent  with  the  orthodox  faith  of 
Protestant  Christians.  But  with  us,  it  is  plain,  that  no  such 
distinction  can  be  admitted.  With  us,  as  all  religions  are 
tolerated,  and  none  is  established,  each  has  an  equal  right  to 
the  protection  of  the  law ;  and,  consequentiy,  all  uses  directed 
to  a  religious  object  must  be  equally  proscribed,  or  all  must  be 
upheld  as  pious,  which  are  consecrated  by  the  faith  of  any 
description  or  class,  not  merely  of  Christians,  but  believers. 
Hence,  if  the  Presbyterian  and  the  Baptist,  the  Methodist  and 
the  Protestant  Episcopalian,  must  each  be  allowed  to  devote 
the  entire  income  of  his  real  and  personal  estate,  for  ever,  to  the 
support  of  missions,  or  the  spreading  of  the  Bible,  so  must  the 
Soman  Catholic  his,  to  the  endowment  of  a  monastery,  or  the 
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founding  of  a  perpetual  mass  for  the  safety  of  his  sonl ;  the  Jew 
his,  to  the  translation  and  publication  of  the  Mishna  or  the 
Talmud,  and  the  Mahommedan,  (if  in  that  coUuvtes  gentium  to 
which  this  city,  like  ancient  Eome,  seems  to  be  doomed,  such 
shall  be  among  us,)  the  Mahommedan  his,  to  the  assistance  or 
relief  of  the  annual  pilgrims  to  Mecca. 

Upon  the  whole,  we  are  certainly  inclined  to  think  that  it  is 
better  that  judges  shall  say,  as  it  seems  to  us  the  legislature  has 
said,  that  no  use  or  trust  can  be  valid  that  the  revised  statutes 
have  not  authorized,  and  that  the  absolute  power  of  alienation, 
in  respect  both  to  real  and  personal  estate,  shall  not  be  suspended 
for  a  longer  period  than  the  statutes  allow,  ^'  by  any  limitation 
or  condition  wTuUever?^  (1  K.  S.  §  15,  p.  723 ;  §  1,  p.  773.) 
These  rules,  as  general,  we  believe  are  safe  and  salutary,  and 
when  in  special  cases  they  need  to  be  relaxed,  the  legislature 
has  the  power  to  relax  them.  That  power  has  already,  in  many 
cases,  been  wisely  and  beneficially  exercised.  (Laws  1840,  ch. 
318,  §  1,  2,  3,  4 ;  Laws  1841,  ch.  261 ;  Laws  1839,  ch.  174,  §  1, 
2,  3 ;  Laws  1839,  ch.  184,  2  K.  S.  3d  ed.  pp.  23,  24,  25.) 

And  let  it  be  remembered,  that  by  its  exercise,  the  legislature 
has  virtually  adopted  that  construction  of  the  statutes  which  we 
have  supposed  that  their  terms  necessarily  import.  And  that 
the  revisers,  by  incorporating  the  provisions  of  the  acts  to  which 
we  refer,  in  a  separate  article,  in  the  title  relative  to  the  nature 
and  qualities  of  estates  in  real  property,  have  clearly  shown 
that  they  regarded  them  as  exceptions  to  the  general  rules 
which  that  title  was  meant  to  establish.    (2  R.  S.  3d  ed.  p.  23.) 

We  shall  not  pursue  remarks  which,  although  they  are  far 
from  having  exhausted  a  subject  of  wide  extent  and  deep  inte- 
rest, have  led  us  further  than  we  intended,  but  shall  proceed  to 
state  briefly  the  result  of  our  opinion.  As  we  have  declared 
that  the  devise  to  the  trustees  of  the  Methodist  church,  and  the 
trust  annexed  to  it,  are  illegal  and  void,  it  is  a  necessary  conse- 
quence that  the  direction  to  the  executors  to  accumulate  the 
residue  of  the  personal,  and  the  rents  and  profits  of  the  real 
estate,  for  the  purpose  of  building  a  house  upon  the  lot  in  Brook- 
lyn, cannot  be  supported.  That  direction  could  only  have  been 
sustained  as  ancillary  to  the  principal  trust,  and  therefore  a  con- 
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stituent  part  of  a  valid  charitable  use.  Separated  from  the 
trust,  it  is  clearly  void,  not  only  from  the  failure  of  its  object, 
but  as  directing  an  accumulation  for  a  purpose  not  authorized 
by  law,  and  as  involving  an  indefinite  suspense  of  the  power  of 
alienation. 

A  decree  must  be  entered  in  conformity  to  the  views  we  have 
expressed,  declaring  that  the  devise  of  the  lots  in  New  York  and 
Brooklyn,  is  absolutely  void,  and  that  the  property  devised  has 
descended  to  the  heirs  at  law  as  in  a  case  of  entire  intestacy ; 
also  that  the  next  of  kin  and  heirs  at  law  are  entitled  to  the 
accumulated  fund  in  the  hands  of  the  executors,  directing  a 
reference  to  a  suitable  person  to  take  the  accounts  and  to  ascer- 
tain and  report  who  are  entitled  to  take  as  next  of  kin  and  heirs 
at  law,  and  in  what  proportions,  and  reserving  all  ftirther  direc- 
tions until  the  coming  in  of  the  report.  The  taxable  costs  of  all 
the  parties,  and  the  reasonable  counsel  fees  of  the  executors,  are 
to  be  paid  out  of  the  funds  in  their  hands,  and  as  they  have 
acted  in  good  faith,  they  are  also  to  be  allowed  the  usual  com- 
missions upon  the  sums  received  and  expended  by  them,  includ- 
ing those  arising  from  the  real  estate. 


Shabp  v.  Edgab. 

A  contract  was  entered  into  by  G.,  with  the  propriotors  of  a  pier,  for  the  performance 
of  certain  work  thereon,  to  be  paid  for  in  instalments  as  the  work  progressed.  Be- 
fore the  completion  of  the  worit,  G.  assigned  to  the  plaintiff  all  the  payments  then 
doe,  and  thereafter  to  become  due,  upon  the  contract,  authorizing  him  to  receive 
and  collect  the  same,  when  due,  and  to  acquit,  receipt,  and  discharge  the  same. 
Notice  of  this  assignment  was  given  to  the  owners  of  the  pier.  Held,  that  the 
assignment  was  valid  and  effectual  to  vest  in  the  plaintiff  the  right  of  the  assignor  to 
the  payments ;  and  that  on  the  completion  of  the  work,  he  might  maintain  an 
action  in  his  own  name,  (under  the  code  of  procedure,)  for  an  instalment  which 
had  become  due. 
(Before  Oaklet,  Ch.  J.,  and  Vanderfoel  and  Saicdford,  J.J.) 
Nov.  13, 14 ;  Dec.  15,  1849. 

This  was  an  action  brought  after  the  code  took  effect,  for  the 
recovery  of  a  payment  due  upon  a  contract,  entered  into  by  the. 
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defendant  and  others,  with  one  Lewis  B.  Oriffin,  and  assigned 
to  the  plaintiff  bj  Griffin. 

The  complaint  alleged,  that  in  Angnst,  1848,  the  defendant 
and  several  others,  owners  of  Pier  No.  11,  North  River,  made 
a  contract  with  Grifiin,  by  which  Gri£Sn  agreed  to  perform  cer- 
tain work  in  sheathing  and  extending  the  pier,  and  furnishing 
the  necessary  materials,  in  accordance  with  certain  plans  and 
specifications,  for  the  sum  of  $8670.  The  contract  provided, 
that  payment  should  be  made  from  time  to  time,  upon  the  pro- 
duction of  the  superintendent's  certificates,  each  of  the  parties 
to  be  liable  only  for  the  payment  of  his  proportion  of  the  sum 
agreed  to  be  paid,  according  to  his  interest  in  the  pier.  That, 
on  the  4th  September,  1848,  Griffin  duly  assigned  to  the  plain- 
tiff, by  an  instrument  under  his  hand  and  seal,  all  payments 
due,  or  to  become  due,  upon  the  contract,  and  that  notice  of  the 
assignment  was  thereupon  given  to  the  defendant.  That  Griffin 
proceeded,  and  complied  with  the  contract  on  his  part,  and  per- 
formed the  work  stipulated.  The  complaint  further  alleged, 
that  the  superintendent's  certificate  was  given  December  13, 
1848,  by  which  the  second  payment  became  due,  and  that  the 
proportion  due  from  the  defendant,  in  respect  of  his  interest  in 
the  pier,  was  $359  70 ;  which  had  been  demanded  and  reftised. 

The  answer  admitted  the  making  of  the  contract,  and  that  a 
paper,  purporting  to  be  an  assignment  by  Griffin,  was  shown  to 
the  defendant ;  but  whether  it  was  a  valid  assignment  or  not,  or 
whether  an  assignment  of  the  whole  or  part  of  the  payment,  he 
was  ignorant ;  but  he  did  not  recognize  the  paper  as  a  notice 
binding  on  him.  That  when  the  first  payment  upon  the  contract 
became  due,  the  defendant  deposited  his  proportion  in  the  hands 
of  the  superintendent,  to  be  paid  when  called  for.  That  the 
same  was  paid  upon  the  order  of  Griffin,  the  order  being  made 
payable  to  plaintiff.  That  the  second  payment  was  paid  by  the 
superintendent  to  Griffin  in  person,  upon  his  request,  and  on  the 
production  of  the  proper  certificate,  which  payment,  it  was 
insisted,  was  valid  and  legal,  and  a  bar  to  the  claim  of  the 
plaintiff. 

The  cause  came  on  for  trial  June  25th,  1849,  before  yAia>EB- 
POEL,  J.    After  proof  of  the  contract,  the  plaintiff  read  in  evi- 
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dence  the  assignment  from  Griffin  to  the  plaintiff,  duly  acknow- 
ledged and  recorded,  December  28,  1848.  It  appeared,  that 
notice  of  the  assignment  to  plaintiff  was  given  to  the  defendant, 
September  25th,  1848,  and  that  he  was  notified  not  to  make  any- 
more payments  to  Griffin.  That  the  defendant  read  the  assign- 
ment, and  told  the  party  giving  the  notice,  that  he  had  better 
see  the  superintendent.  That  accordingly,  two  or  three  days 
afterwards,  notice  in  like  manner  was  given  to  the  superintend- 
ent. It  appeared,  on  the  part  of  the  defendant,  by  the  testi- 
mony of  the  superintendent,  that  he  was  called  on  by  the  plain- 
tiff for  the  first  payment.  That  the  plaintiff  demanded  payment 
as  assignee.  That  the  witness  declined  paying  him  without  a 
written  order  from  Griffin,  which  was  subsequently  frumished, 
dated  November  1,  1848,  made  payable  to  the  plaintiff,  and 
that  the  first  payment  was  made  upon  this  order.  It  was  also 
proved,  that  the  third  payment  was  made  in  like  manner,  by 
Griffin's  order,  dated  January  12th,  1849 ;  and  that  in  all  cases 
the  certificate  was  made  out  in  Griffin's  name,  and  given 
to  him. 

The  court  charged  the  jury,  that  the  contract  was  assignable, 
and  that  a  compliance  witli  the  request  for  an  order,  was  not  a 
waiver  of  the  notice  given  to  the  defendant. 

The  jury  found  for  the  plaintiff  for  the  amount  claimed,  on 
which  a  judgment  was  entered,  and  the  defendant  appealed. 

Oerard  W.  Morrisj  for  the  defendant. 

I.  This  contract  was  not  assignable.  First,  there  are  no 
assignable  words  in  the  contract.  Second,  it  assigns  no  debt  due 
or  to  become  due,  but  a  possibility  merely,  which  is  bad.  (Ba- 
con's Abr.  Tide,  Assignment,  and  cases  there  cited.)  Third,  it  is 
a  personal  contract,  depending  upon  the  skill,  honesty,  and  inte- 
grity of  the  one  party,  and  the  responsibility  of  the  other,  and  can- 
not be  assigned  without  full  assent  of  both  parties.  When  made, 
there  was  no  assignable  interest  as  between  Griffin  and  Sharp. 
(JJlmUm  V.  Fly^  Fairfield's  E.  292 ;  Emmersm  v.  Fisher^  6 
Greenleaf 's  R.  200 ;  HaXCy.  Oa/rchier^  1  Mass.  172 ;  Bcms  v. 
Colnmi^  8  Mass.  299 ;  Eyer  v.  CJum^  19  Pick.  556 ;  Caarpenter 
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V.  Pr&vidence  Ins,  Co.  16  Peters  493 ;  Una  Ins.  Co.  v.  Tyler^ 
16  Wend.  397 ;  WUs(m  v.  EiU^  3  Metcalf,  ^^ ;  Edbaon  v.  Drumr 
mond^  2  Bam.  &  Adol.  303.)  Fourth,  if  this  assignment  be 
valid,  it  would  destroy  the  statutes  in  favor  of  mechanics'  liens. 
(Laws  of  1844,  page  339.) 

n.  The  contract  is  indivisible,  and  if  assignable  in  part  may  be 
assigned  for  whole.  You  cannot  assign  over  the  payment,  leav- 
ing assignor  to  do  the  work.  Nor  so  that  assignee  shall  do  it; 
one  on  whom  the  party  never  relied  or  intended. 

III.  The  production  of  an  order  from  GriflBn,  after  notice  of 
assignment  given,  and  the  certificate  of  the  superintendent  in  his 
name,  is  a  waiver  of  the  original  notice. 

■ 

D.  D.  Meld,  for  the  plaintiff. 

1.  The  issue  made  by  the  pleadings,  is,  whether  the  money 
due  on  the  contract  between  the  defendant  and  Griffin,  was 
assigned  to  the  plaintiff. 

2.  The  assignment  was  duly  proved,  and  there  is  no  valid  ob- 
jection to  its  validity,  or  the  obligation  it  imposed  upon  the 
defendant  to  make  the  payments  to  the  plaintiff.  (2d  Story's 
Equity  Jur.  1040,  et  seq. ;  4  Sim.  524,  Douglass  y.  Hussell;  2d 
Story's  Hep.  630,  Mitchell  v.  Winslow.)  The  assignment  was  in 
effect,  the  substitution  of  another  person  to  receive  the  money 
when  due. 

m.  The  plaintiff's  compliance  with  Cruikshank's  request  to 
procure  an  order  from  Griffin,  in  two  instances,  was  not  a  waiver 
of  plaintiff's  rights  under  the  assignment. 

By  the  Couet.  Vanderpoel,  J. — ^The  defendant  resists  the 
plaintiff's  right  to  recover,  on  the  ground  that  the  contract  was 
not  assignable.  Section  111  of  the  code  of  procedure  provides, 
that  every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  and  if  the  cause  of  action  here  was  assignable, 
it  was  competent  for  the  plaintiff  to  maintain  the  action.  It  is 
a  general  rule,  that  all  choses  in  action  may  be  assigned  in 
equity,  and  the  assignee  has  an  equitable  right,  which  he  may 
enforce  in  the  name  of  the  assignor.    (Bac.  Abr.  Title  ^^  Assign- 
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ment"  A ;  Wheeler  v.  Wheeler^  9  Cow.  34 ;  Eadmcm  t.  WrigM^ 
6  Pick.  316.)  The  provision  of  the  code  reDders  the  interven- 
tion of  a  conrt  of  equity  now  unnecessary,  as  the  assignee,  who 
is  the  party  in  ii^terest,  may  bring  a  suit,  directly  in  his  own 
name. 

The  defendant  contends,  that  this  is  a  personal  contract,  de- 
pending upon  the  skill,  honesty,  and  integrity  of  the  one  party, 
and  the  responsibility  of  the  other,  and  therefore  cannot  be 
assigned. 

K  there  be  any  force  in  this  position  as  an  abstract  proposi- 
tion, an  abundant  answer  to  it  here  is,  that  nothing  is  assigned 
but  the  payments  on  the  contract.  These  payments,  of  course, 
must  be  earned  by  Griffin,  before  any  right  of  action  can  accrue 
in  his  favor,  or  in  favor  of  the  plaintiflf.  Griffin  is  not,  by  virtue 
of  the  assignment,  exonerated  and  discharged  from  the  burthen 
imposed  upon  him  by  the  contract.  He  must  perform  the  work, 
according  to  the  contract,  before  any  liability  can  be  raised  from 
the  defendants  to  any  one.  The  defendants  maintain  unimpaired 
all  their  right  to  the  skill,  honesty,  and  integrity  of  the  assignor, 
notwithstanding  the  assignment.  The  want  of  skill  of  Sharp,  the 
plaintiff,  is  not  substituted  for  the  skill  of  Griffin,  which  the  de- 
fendants contend  may,  with  them,  have  been  the  principal 
inducement  to  this  contract.  ' 

There  are  contracts  imposing  a  mere  personal  trust  upon  a 
party,  which  are  not  assignable.  The  case  of  HaU  v.  Ga/r- 
diner^  1  Mass.  172,  and  Davis  v.  CcHntm^  8  Mass.  299,  exem- 
plify this  principle.  In  both  these  cases,  it  was  held  that  an 
indenture  of  apprenticeship  is  not  assignable  by  the  master,  be- 
cause he  has  a  mere  personal  trust.  So  where  a  party  by  assign- 
ing does  an  act,  which  is  tantamount  to  saying,  that  he  will  not 
perform  his  part  of  a  contract,  not  yet  executed,  he  cannot,  by 
assigning,  impose  upon  the  other  party  the  obligation  of  per- 
forming to  his  assignee.  {liobson  v.  Drummond^  2  Bam.  & 
Adol.  303,)  was  a  case  of  this  description,  where,  A.  a  coach- 
maker  entered  into  an  agreement  to  furnish  B.  with  a  carriage, 
for  the  term  of  five  years,  at  seventy-five  guineas  a  year.  Be- 
fore the  expiration  of  the  first  three  years,  A.  assigned  all  his 
interest  in  the  business  and  in  the  contract  in  question  to  0.  and 
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the  biiBmesB  was  afterwards  carried  on  by  0.  alone.  The  aasig- 
nee  brought  an  action  for  the  two  payments,  which,  according 
to  the  terms  of  the  contract,  wonld  become  due  dniing  the  lart 
two  years  of  its  continuance.  It  was  held  that  the  action  was  not 
maintainable;  that  A.  by  transferring  all  his  interest  in  the 
establishment  to  0.,  had  become  incapable  of  performing  his  paii 
of  the  contract.  Hie  party  with  whom  the  defendant  originally 
contracted,  having  placed  himself  in  a  position  where  he  could 
not  perform  his  part  of  the  contract,  the  defendant  was  justly 
held  to  be  discharged.  That  is  not  like  the  present  case.  Here, 
Griffin,  by  assigning  the  payments,  did  not  disable  himself  from 
performing  the  seryice,  which  was  a  condition  precedent  to  the 
defendant's  liability. 

There  is  another  class  of  cases,  in  which  assignments  will  not 
be  upheld,  either  in  equity  or  at  law,  as  being  against  the  prin- 
ciples of  public  policy.  (1  Story  Eq.  Jur.  §  1040,  d.  p.  395.) 
An  officer  in  the  army  will  not  be  allowed  to  pledge  or  assign 
his  commission  by  way  of  mortgage,  for  his  commission  is  an 
honorary  personal  trust  In  like  manner,  the  profits  of  a  public 
office  would  seem,  upon  a  similar  ground  of  public  policy,  not 
to  be  assignable.  {Palmer  v.  Bate^  2  Brod.  &  Bing.  673; 
Dams  y.  Duke  of  MaMoraugh^  1  Swanst.  79.)  It  has  been 
questioned  by  some  jurists,  whether  pensions  fix>m  goTemment 
are  assignable.  (1  Story  Eq.  Jur.  p.  397.)  But  in  England  they 
are,  under  certain  circumstances,  held  now  to  be  assignable. 
{WiUs  V.  Foster^  8  Mees.  &  Welsh.  149.  M  patrte  JBattine^  4 
Bam.  &  Adolp.  690.)  We  do  not  consider  this  case  as  coming 
within  the  principles  of  any  of  the  cases  in  which  contracts  or 
choses  in  action  have  been  held  not  to  be  assignable ;  and  that 
the  plaintiff  here  is  entitled  to  recoyer.  Motion  for  new  trial 
denied. 
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FowLEB  V.  Gbiffin  and  others. 

Upon  the  aaeigiiment  of  dower  to  a  widow,  the  seizin  in  fact  of  the  hein,  intenrentng 
between  the  death  of  her  husband  and  the  aangnment,  ia  displaced,  and  the  dowreas 
k  in,  by  relation,  from  the  time  of  the  death  of  her  husband. 

Consequently,  it  is  not  competent  for  the  heirs  to  make  partition,  during  the  inteime* 
<fiate  period,  of  the  land  so  assigned. 

A  void  assignment  of  dower,  made  by  commissioners  appointed  by  the  court  in  a 
partition  suit,  may  become  valid  and  obligatory  upon  the  heirs,  by  the  widow's 
entiy  upon  the  lands  assigned,  and  by  the  heirs'  subsequent  adoption  and  ratification 
of  the  commisBioners'  proceedings. 

Tf  an  assignment  of  dower  become  operative  simultaneously  with  a  judgment  for  the 
partition  of  the  lands  of  the  dowrees*  husband,  it  cannot  have  the  efiect  to  defeat 
the  latter. 

In  such  a  case,  although  the  seizin  of  the  heirs,  in  the  lands  allotted  for  dower, 
becomes  divested  at  the  instant  of  the  judgment,  yet  during  that  instant  they  are 
seized ;  and  that  is  sufficient  to  support  the  partition. 

The  fact  that,  in  a  partition  suit,  under  the  act  of  April,  1813,  for  the  partition  of 
lands,  one  of  the  parties  is  an  infant,  and  appears  by  attorney,  instead  of  a 
guardian,  renders  the  proceedings  irregular  and  voidable;  but  will  not  make 
them  void. 

In  suits  for  partition,  under  that  act,  infants  were  to  be  notified  and  served,  in  the  first 
instance,  like  adults,  and  jurisdiction  being  acquired  by  such  notice  and  service, 
irrespective  of  infancy,  the  omission,  subsequently,  to  appoint  a  guardian  for  an 
infant,  did  not  affect  the  jurisdiction  of  the  court  to  pronounce  a  judgment  in 
the  suit. 

Although  the  owner  of  a  revenion  in  lands,  subject  to  a  life  estate  therein,  is  not 
seized  in  fact  during  the  pendency  of  the  life  estate,  and  therefore  is  not  a  stock  of 
descent,  in  respect  to  the  lands,  yet  his  right  and  title  are  alienable.    They  are  a 
vested  estate  in  the  land  itself,  which  he  can  convey  absolutely. 
(Before  Oaklet,  Ch.  J.,  and  Vamdbrfobl  and  Saxdtokd,  J.J.) 
Nov.  23,  and  Dee.  15  ;  Dec.  22, 1849. 

This  was  a  case  agreed  upon  bj  the  parties,  and  submitted  to 
the  judgment  and  decision  of  the  court,  under  the  code  of  pro- 
cedure. 

The  facts  stated  were  as  follows: — On  the  fourth  day  of 
November,  1806,  James  Walker  died  in  the  city  of  New  York 
intestate,  seized  among  other  property  of  the  lot  now  known  as 
number  sixtj-two  Walker  street,  and  leaving  him  surviving  his 

Vol.  nL  26 


986  OASES  m  THE  SUPERIOR  COURT. 

Fowler  ▼.  Griffin. 

widow  and  six  children,  viz.  James  M.  R.,  Eachel  Ann,  Isaac, 
Washington,  Marj,  and  Jane. 

Ann,  (the  widow  of  James  Walker,)  married  Thomas  Dema- 
rest  in  1812.  Rachel  Ann  Walker,  the  plaintiff,  was  bom 
January  2d,  1794,  and  was  married  to  Gilbert  Ogden  Fowler, 
Dec.  21, 1813.  Isaac  Walker  was  drowned  at  sea,  unmarried 
and  without  issue,  in  1813. 

On  the  eighteenth  day  of  July,  1814,  James  M.  R.  Walker 
presented  a  petition  in  the  New  York  Mayor's  court,  setting 
forth  that  he,  together  with  his  three  sisters  and  his  brother 
Washington,  were  each  entitled  to  one  fifth  of  the  lands,  of  which 
his  father  died  seized ;  that  his  mother  Ann,  wife  of  Thomas 
Demarest,  was  entitled  to  an  estate  of  dower  in  the  same  real 
estate,  and  asking  for  a  partition  of  the  same. 

Isaac  Vanderbeck  was  appointed  by  the  court,  in  May,  1814, 
guardian  of  the  minors,  Washington,  Mary,  and  Jane  Walker, 
and  appeared  for  them  in  the  suit.  Gilbert  Ogden  Fowler 
appeared  as  attorney  of  record  for  himself  and  wife.  Demarest 
and  wife  appeared  by  attorney. 

In  July,  1814,  the  court  adjudged  the  rights  of  the  parties  in 
the  real  estate  to  be  as  set  forth  in  the  petition,  and  appointed 
three  commissioners  to  make  partition.  On  the  25th  of  October, 
1814,  the  commissioners  reported  that  they  had  made  partition 
of  such  real  estate,  in  the  manner  following,  viz.  That  they  had 
allotted  and  assigned  one  third  of  the  real  estate  to  Mrs.  Dema- 
rest, (formerly  Ann  Walker,  widow  of  James  Walker,  deceased,) 
for  and  during  her  natural  lifej  consisting  of  certain  lots  and 
parcels  of  land  described  in  their  report  by  metes  and  bounds ; 
among  which  was  lot  number  /duTy  on  the  northerly  side  of 
Walker  street.  And  that  they  had  allotted  and  assigned  to  each 
of  the  five  children  of  James  Walker,  subject  to  the  life  estate 
of  Mrs.  Demarest  therein,  one  fifth  part  of  the  lands  so  allotted 
to  Mrs.  Demarest  for  her  dower ;  the  portion  set  off  to  each 
child  being  particularly  described  in  the  report.  Among  the 
parcels  allotted  and  assigned  to  James  M.  R.  Walker,  was  lot 
No.  f(mr  on  the  northerly  side  of  Walker  street,  which  had  pre- 
viously been  assigned  to  Mrs.  Demarest  for  life.    The  commis- 
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sioners  then  divided  the  remainiBg  two  thirds  of  the  estate, 
among  the  five  children,  share  and  share  alike. 

This  report  was  filed  and  confirmed,  and  judgment  was  entered 
npon  it,  November  23d,  1814. 

All  the  parties  held  the  several  parcels  of  land  thereby  allotted 
to  them  respectively,  and  the  validity  of  the  partition  was  never 
questioned  by  any  of  the  parties,  prior  to  the  twenty-seventh  of 
December,  1843. 

The  premises  in  question  are  the  lot  described  as  Number 
four  Walker  street,  in  the  report  of  the  commissioners  in  parti- 
tion, which  was  allotted  to  James  M.  E.  Walker. 

February  20, 1815,  Isaac  Vanderbeck  was  appointed,  by  the 
chancellor,  committee  of  the  person  and  estate  of  James  M.  R. 
Walker,  a  lunatic ;  and  on  the  first  of  May,  1815,  an  order  was 
made,  authorizing  the  committee,  with  James  Lynch,  a  master 
in  chancery,  to  sell  all  the  real  estate  of  the  lunatic,  except  that 
part  set  apart  for  his  mother's  dower. 

On  the  third  of  October,  1817,  another  order  was  made, 
allowing  the  sale  of  the  property  of  the  lunatic  in  which  his 
mother  had  an  estate  of  dower,  on  his  mother  releasing  to  the 
purchaser,  &c. 

Thomas  Demarest  and  Ann  his  wife,  by  deed  dated  November 
3d,  1823,  conveyed  to  Isaac  Yanderbeck,  in  trust,  all  the  estate 
in  which  she  had  any  interest,  which  deed  was  acknowledged 
and  recorded. 

Mary  Walker  was  married  to  Azel  S.  Roe  in  1819,  and  died 
in  1824,  leaving  one  child,  Ann  Olivia  Roe. 

Jane  Walker  was  married  to  Azel  S.  Roe  in  Sept.  1825,  and 
died  January  22d,  1826,  without  issue. 

Isaac  Vanderbeck,  committee,  &c.,  of  James  M.  R.  Walker, 
a  lunatic,  Thomas  Bolton,  master  in  chancery,  and  Isaac  Yan- 
derbeck, as  trustee,  &c.,  of  Ann  Demarest,  by  deed  dated  March 
27th,  1827,  conveyed  to  James  Bailey,  the  premises  in  question. 
This  deed  was  acknowledged  and  recorded.  The  premises, 
through  several  mesne  conveyances,  became  vested  in  the 
defendants,  under  this  deed. 

Mrs.  Ann  Demarest,  (widow  of  James  Walker,  deceased,)  died 
May  20, 1835. 
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James  M.  E.  Walker  died  a  lunatic,  May  21, 1843,  leaving 
as  his  heirs  at  law,  his  sister,  the  plaintiff;  his  brother,  Washing- 
ton Walker ;  and  his  niece,  Ann  Olivia  Eoe.  Gilbert  Ogden 
Fowler  died,  Dec.  27, 1843. 

The  plaintiff  claimed  to  be  seized  in  law  of  the  one  equal 
undivided  third  part  of  the  lot  and  premises  No.  sixty-two 
Walker  street,  and  to  be  entitled  to  recover  judgment  therefor, 
together  with  one  third  of  the  income  of  the  same  for  six  years. 

The  defendants  insisted  that  the  plaintiff  had  no  interest  what- 
ever in  the  premise,  and  that  James  M.  R.  Walker,  from  whom 
they  derive  their  title,  was  seized  in  fee  simple  of  the  same. 

-E  Sandfordj  for  the  plaintiff. 

I.  Ann  Demarest  had  an  estate  for  her  life  in  the  premises  in 
question  as  tenant  in  dower.  She  took  this  estate  in  dower  as 
an  emanation  from  the  estate  of  her  then  late  husband  James 
Walker,  and  not  as  a  freehold  created  by  his  heirs.  Upon  the 
assignment  of  her  dower,  the  seizin  of  the  heirs  intervening 
between  the  death  of  her  husband  and  the  assignment,  was  dis- 
placed, (Coke  Litt.  15  a,)  and  the  law  supposes  her  to  be  in,  by 
relation,  from  the  death  of  her  husband  on  the  fourth  of  Novem- 
ber, 1806.  Therefore  it  was  not  competent  for  the  heirs  to  make 
partition.  (Park  on  Dower,  839,  343 ;  Watkins  on  Descents, 
2d  ed.  66,  68.) 

n.  On  the  death  of  Ann  Demarest,  on  the  twentieth  May, 
1835,  the  estate  descended  to  those  who  could  make  themselves 
heirs  to  the  person  last  actually  seized.  The  estate  in  dower 
suspended  the  descent.  While  the  intervening  estate  continued, 
the  person  seized  was  not  a  new  stock  of  descent.  (3  Johns. 
Oas.  214,  Jacksm  v.  Oom&r ;  13  J.  R.  260,  262,  Bates  v. 
Sohroeder  ;  16  ibid.  96,  99,  Jackson  v.  HUUm;  4  Kent's  Com. 
887,  205.) 

ni.  James  Walker,  the  elder,  was  the  ancestor  or  person  last 
seized,  and  the  case  shows  that  the  plaintiff  deduces  her  title  to 
the  premises  in  question  immediately  from  him  as  one  of  his 
heirs  at  law ;  and  that  she  is  entitled  to  one  equal  undivided 
third  part  of  the  premises  in  question. 
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IV .  Ann  Demarest  having  been  the  tenant  of  the  freehold, 
under  an  aeeignment  of  her  dower,  from  the  death  of  her  hus- 
band James  Walker,  in  1806,  until  her  decease  in  1835,  there 
was  no  lawful  authority  in  the  mayor's  court  of  the  city  of  New 
York  to  make  a  partition  of  the  lands  assigned  to  her  for  her 
dower,  daring  the  continuance  of  her  estate  in  dower  therein, 
among  the  heirs  at  law  of  James  Walker,  deceased.  The  pro- 
ceedings for  tiiat  purpose  were  wholly  inoperative  against  the 
plaintiff,  and  those  to  whose  rights  she  has  since  succeeded,  and 
did  not  change  nor  extinguish  the  rights  which  she  and  they 
had  respectively  in  the  premises  in  question,  as  the  heirs  at  law 
of  James  Walker,  the  elder,  deceased.  The  plaintiff  is  entitled 
to  recover  her  proportion  of  the  premises  in  question  in  this  suit. 
(Co.  Litt  147,  a,  sect.  247 ;  do.  169,  sect.  250 ;  1  E.  L.  of  1813, 
507,  sec.  1.) 

Y.  Judgment  should  be  given  for  the  plaintiff  for  an  equal 
undivided  third  part  of  the  premises. 

Z>.  Lord^  for  defendants* 

L  Upon  the  death  of  James  Walker,  one  equal,  undivided 
sixth  part  of  his  estate,  including  the  premises  in  question, 
descended  to  each  of  his  six  children,  subject  to  the  dower 
estate  of  their  mother,  Ann  Walker,  afterwards  the  wife  of 
Thomas  Demarest. 

II.  The  descent  was  rvot  suspended  by  the  intervention  of  this 
dower  estate,  but  the  heirs  immediately  acquired  a  seizin  in  Ioajo 
of  the  estate  descending.  The  only  effect  of  the  dower  estate 
preventing  the  heirs  &om  acquiring  actual  possession  was,  that ' 
had  James  M.  B.  Walker,  or  any  of  his  brothers  or  sisters,  died 
before  they  acquired  such  possession,  or  the  title  of  the  tenant 
in  dower  was  released^  and  not  having  conveyed  away  their 
estate  or  interests  in  the  property,  the  estate  would  then  have 
descended  to  the  heirs  of  James  Walker,  the  original  ancestor 
then  living,  and  not  to  the  heirs  of  James  M.  B.  Walker,  or  his 
brother  or  sister  so  dying.  In  other  words,  actual  possession  or 
a  release  from  the  tenant  in  dower,  was  necessary  to  constitute 
the  heir  the  new  stock  of  descent,  but  was  not  necessary  to  vest 
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the  estate  in  him.  (Chitty  on  Descents,  65,  title  "  Seizin  f^  IWd. 
c.  4,  §  2,  "  Seizin  of  Ancestor ;''  Stringer  v.  JUTew,  9  Mod.  363 ; 
Co.  Litt.  16  a.,  63  b.,  191  b.,  266  b. ;  Littleton's  Tenures,  §  447, 
448,  3  Wooddeson,  46 ;  Shep.  Touchstone,  329 ;  Bac.  Ab., 
Descent,  C. ;  Cook  v.  ITammond^  4  Mason,  467 ;  Vanderheydm 
V.  CrcmdaU^  2  Denio  9,  and  cases  cited ;  Com.  Dig.  Waste,  c.  2.) 

When  the  partition  was  commenced,  the  heirs  were  in  actnd 
possession.  Their  including  the  assignment  of  dower  in  the 
same  proceeding,  did  not  affect  the  jurisdiction  of  the  court 
The  effect  was  the  same  as  if  made  after  partition. 

in.  The  conveyance  by  the  committee  of  thfe  estate  of  James 
M.  E.  Walker,  a  lunatic,  and  the  master  in  chancery  under  the 
chancellor's  order  in  lunacy,  to  James  Bailey,  in  March,  1827, 
passed  to  Bailey,  the  grantee,  the  vested  remamder  in  fee  of 
James  M.  E.  Walker  in  the  property,  subject  to  the  life  estate 
of  Mrs.  Demarest,  the  widow,  for  her  dower;  and  the  widow  by 
her  trustee  uniting  in  the  conveyance  and  releasing  her  dower, 
perfected  the  estate,  which  Bayley,  the  grantee,  acquired  as  (m 
estate  in  possession^  and  made  it  a  fee  simple  absolute.  (See 
cases  cited  above.) 

IV.  The  appearance  of  Kachel  Ann  Fowler,  who,  at  the  time 
of  the  commencement  of  the  partition  suit  in  the  mayor^s  court, 
was  a  minor  of  about  twenty  years  of  age  and  a  married 
woman,  by  her  husband,  who  was  an  attorney  of  the  court  and 
appeared  as  attorney  of  record  for  himself  and  wife,  wow,  if  any 
thinly  error  merely^  for  which  the  judgment  might  have  been 
reversed  on  writ  of  error,  and  not  a  jurisdictional  defect  mak' 
ing  tJie  jvdgment  void.  The  judgment  is  therefore  conclusive 
against  the  claim  of  Mrs.  Fowler;  never  having  been  reversed. 
(1.)  The  mayor's  court  was  a  court  of  record  of  general  jurisdic- 
tion, and  although  the  proceedings  in  partition  were  r^ulated  by 
statute,  this  was  not  a  case  of  summary  or  statutory  jurisdiction 
merely,  but  the  proceedings  were  according  to  the  course  of  the 
common  law.  (2  Revised  Laws  of  1813,  p.  602,  §  6 ;  Ibid.  p. 
141,  §  3 ;  1  R.  Laws  of  1813,  p.  609 ;  Foote  v.  Stevens^  17  Wend. 
483,  and  cases  cited ;  Chignon  v.  Astor^  2  Howard's  Rep.)  (2.) 
The  judgment  is  void,  only  when  the  court  has  &iled  to  acquire 
jurisdiction  of  the  person  by  the  service  of  process  or  notice  of 
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appearance  in  any  shape.  Wherever  there  has  be^i  aa  actual 
appearance,  however  erroneous,  it  must  be  corrected  by  writ  of 
error,  and  the  judgment  is  good  until  reversed.  {Foote  v.  StevenSy 
17  Wend.  483,  and  cases  cited ;  Blixmi  v.  Bv/rdich,  1  Hill  142 ; 
HaH  V.  Seixas^  21  Wend.  40 ;  Thompson  v.  TdLmie^  2  Peters 
157 ;  2  Hill  333;  16  Wend.  48 ;  2  Hill  391 ;  2  Saund.  R  203; 
8  Cow.  361.) 

Y.  If  the  judgment  in  partition  were  void,  it  would  not  help 
tiie  plaintiff,  as  in  that  case  the  conveyances  by  the  committee 
of  James  M.  B.  Walker  and  the  trustee  of  Mrs.  Demarest  to 
James  Bailey^  passed  all  James  M.  E.  Walker's  interest  in  the 
property. 

Br  THE  CouBT.  Sandfosd,  J. — ^The  plaintiff's  first  point  is 
undoubtedly  correct,  that  upon  the  assignment  of  dower  to  the 
widow  of  James  Walker  in  the  premises  in  question,  the  seizin 
in  fact  gf  James  M.  R.  Walker,  (or  of  the  heirs  of  James  W.,  if 
the  partition  were  to  be  laid  out  of  view,)  was  displaced,  and  the 
dowress  was  in,  by  relation,  from  the  time  of  the  death  of  her 
husband.  But  we  think  the  conclusions  which  the  plaintiff  de- 
rives from  this  proposition  are  entirely  erroneous. 

1.  As  to  its  effect  on  the  partition.  The  assignment  of  dower 
was  made  by  the  commissioners  in  partition,  as  a  part  of  their 
supposed  duty  under  the  order  of  the  court  in  the  partition  suiL 
As  a  judicial  act,  the  whole  thing  was  nugatory,  because  it  was 
not  authorized  by  the  statute  of  partition  then  in  force.  The 
assignment  derived  its  vitality,  not  from  the  order  of  the  court 
directing  the  commissioners  to  make  it,  nor  from  the  commis- 
sioners signing  their  report  in  which  lands  were  allotted  for 
dower,  nor  from  the  judgment  of  the  court  confirming  the  report 
and  directing  the  partition  to  be  made  and  the  dower  to  be 
allotted  accordingly.  But  the  assignment  of  dower,  thus  made 
by  the  commissioners  without  authority,  became  valid  and  obli- 
gatory upon  the  heirs,  by  the  widow's  entry  upon  the  lands 
assigned,  and  by  the  heirs'  subsequent  adoption  and  ratification 
of  the  commissioners'  proceedings.  We  cannot  infer  from  the 
interlocutory  judgment  of  the  court,  which  appointed  the  com- 
missioners and  directed  both  the  partition  and  the  assignment 
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of  dower,  an  anthoritj  from  the  heirs,  who  were  parties  to  tiie 
suit,  to  lihe  commissioners  to  make  as  their  agents,  a  parol 
assignment  of  dower,  which  of  itself  wonld  defeat  the  pincipal 
object  of  the  partition  snit.  The  conrt,  acting,  it  is  tme,  for  aD 
the  parties,  made  an  erroneous  order  respecting  the  dower.  On 
holding  that  order  to  be  of  no  effect,  we  have  no  right  to  imply 
from  it  an  authoritj  for  the  officers  of  the  conrt  to  do  hj  parol 
and  in  pais,  what  the  parties  never  intended  should  be  thnB 
accomplished. 

Their  subsequent  adoption  of  the  partition  and  assignment  of 
dower,  doubtless,  precluded  them  from  disturbing  the  latter; 
but  this  is  on  a  very  different  ground  from  that  of  a  previous 
authoritj  to  make  the  assignment.  The  result  of  our  reasoning 
is,  that  when  the  judgment  of  partition  was  made,  there  had 
been  no  assignment  of  dower  effected ;  the  heirs  were  still  seized 
in  fact,  and  the  partition  between  them  became  effectual,  unless 
the  proceedings  were  defective,  because  of  the  infency  of  lie 
plaintiff.  Before  proceeding  to  that  subject,  we  ought  to  add, 
that  if  the  assignment  of  dower  were  held  to  have  become  ope- 
rative simultaneously  with  the  judgment  of  partition,  it  could 
not  have  the  effect  to  defeat  the  latter.  Although  the  seizin  of 
the  heirs  in  the  lands  allotted  for  dower  became  divested  at  the 
instant  of  the  judgment,  yet  during  that  instant  they  were  seized, 
and  that  was  sufficient  to  support  the  partition. 

2.  The  fact,  that  Mrs.  Fowler  was  an  infant,  and  appeared  in 
the  suit  by  an  attorney,  instead  of  a  guardian,  rendered  the  pro- 
ceedings irregular  and  voidable,  but  it  did  not  make  them 
void.  Without  reference  to  the  question  as  to  the  general  or 
limited  jurisdiction  of  the  mayor's  court,  or  to  the  point  that  the 
proceeding  was  wholly  of  a  statutory  creation,  and  not  a  branch 
of  the  common  law  jurisdiction  of  the  court ;  it  is  sufficient  to 
say,  that  the  act  for  the  partition  of  lands  then  in  force,  did  not 
make  the  appointment  of  a  guardian  for  infants  a  preliminary  to 
the  court's  entertaining  the  suit  against  them.  Infants  were  to 
be  notified  and  served  in  the  first  instance.  (1  Kev.  Laws  507, 
511,  §  2,  8.)  Jurisdiction  was  thus  acquired,  irrespective  of 
infancy,  and  an  omission  subsequently  to  appoint  a  guardian 
for  an  infant,  did  not  affect  the  jurisdiction  of  the  court  to  pro- 
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nounce  a  judgment  in  the  suit.  On  a  writ  of  error,  such  an 
omifision  might  have  been  fatal  to  the  judgment,  but  never  in 
any  collateral  snit  or  proceeding. 

3.  It  was  contended  that  James  M.  B.  Walker,  who  became 
entitled  to  the  premises  in  question  in  severalty,  by  the  judg- 
ment in  partition,  subject  to  the  widow's  life  estate  in  the  whole 
premises,  never  had  any  actual  seizin  of  the  same,  and  on  his 
death  without  issue,  the  same  descended  to  the  heirs  of  his 
father,  as  the  person  last  seized,  of  whom  the  plaintiff  is  one. 
And  further,  that  the  conveyance  made  by  the  committee  of  the 
estate  of  James  M.  K.  Walker,  did  not  transmit  the  estate  to  his 
grantee. 

Although  according  to  the  common  law,  James  M.  E.  W.  was 
not  seized  in  fact,  from  1814  until  his  death,  and  therefore  was 
not  a  stock  of  descent  in  respect  of  the  lands  in  question,  his 
right  and  title  were  alienable.  They  were  a  vested  estate  in 
the  land  itself,  which  he  could  convey  absolutely.  He  had  the 
freehold  in  law,  although  not  in  deed,  (Litt.  Ten.  §  447,  448  ;) 
and  such  freehold  would  pass  by  his  deed.  (Go.  Litt.  266  b,  and 
63  b ;  Shep.  Touch.  222, 238.)  The  plaintiff's  error  on  this  point 
consists  in  assuming,  that  because  the  descent  was  suspended 
during  the  pendency  of  the  life  estate,  therefore,  the  power  of 
alienation  was  suspended  also.  The  latter  consequence  never 
ensued,  when  the  reversion  was  vested  in  interest,  although  the 
feudal  rules  of  descent,  from  time  immemorial,  established  the 
former  doctrine. 

The  plaintiff  has  failed  to  show  any  existing  title  to  the  pre- 
mises, and  there  must  be  judgment  for  the  defendants. 
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T.  T.  Hatbb  V.  BsicEirT  and  others. 

Where  a  limited  partnenhip  beeomee  inaoWent,  and  the  special  partner  ia  a  geoeia] 
partner  in  another  firm  to  which  the  limited  partnerriiip  is  indebted,  neither  the  debt 
dne  to  such  firm,  nor  soch  general  partner's  interest  therein,  is  postponed  nnder  the 
provision  of  the  statute  directing  that  a  qpecial  partner  shall  not  claim  as  a  creditor 
against  the  limited  partnership  of  which  he  is  a  member,  until  the  claims  of  all 
the  other  creditors  are  satisfied. 

Where  the  same  person  is  a  general  partner  in  two  diiferent  firms,  one  of  which 
becomes  insolvent,  indebted  to  the  other,  the  latter  may  recover  its  debt  or  dividend 
from  the  insolvent  or  bankrapt  fiim. 

The  interest  of  such  general  partner  in  the  solvent  firm,  may  be  reached  by  the 
creditors  of  the  bankrupt  firm  and  subjected  to  their  debts,  by  a  proceeding  agsinst 
him  and  the  solvent  finn  for  an  account. 
(Before  DuEH,  Mason,  and  Camtbeli.,  J.J.) 
Dec.  15,  18,  1849,  and  Jan.  7,  1850 ;  Jan.  26,  1850. 

This  was  a  suit  commenced  in  the  late  court  of  chancery,  and 
transferred  to  this  court  from  the  supreme  court  The  &ctB 
appear  sufficiently  in  the  opinion  of  the  court. 

H.  F.  Cla/rky  for  the  complainant 

n.  Ketchum  <&  T.  Fessenden^  for  the  defendants. 

By  the  Court  Campbell,  J. — Thomas  T.  Hayes,  the  com- 
plainant, loaned  his  note  for  $2,000,  to  the  special  copartnership 
of  Hayes  &  Heyer.  The  note  was  payable  to  the  order  of,  and 
indorsed  by  Hayes  &  Heyer  as  first  indorsers,  and  by  Ketchum, 
Kogers  &  Bement  as  second  indorsers.  It  was  discounted  at  a 
bank  in  Connecticut,  and  the  proceeds  were  paid  over  to  Hayes 
&  Heyer.  This  latter  firm  having  failed,  and  made  an  assign- 
ment to  Bement ;  Ketchum,  Rogers  &  Bement  were  chained  as 
indorsers,  and  were  compelled  to  take  up  the  note.  They  caused 
proceedings  to  be  instituted,  and  recovered  a  judgment  against 
Thomas  T.  Hayes,  the  maker.  This  judgment  they  sought  to 
enforce  by  execution,  but  it  still  remains  unpaid,  except  to  the 
extent  of  five  hundred  dollars,  being  the  amount  of  a  dividend 
declared  by  the  assignee  of  Hayes  &  Heyer. 


F 
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Morris  £etclmm,  a  member  of  the  firm  of  Ketchum,  Eogers 
&  Bement,  was  also  the  special  partner*in  the  copartnership 
trading  under  the  name  of  Hayes  &  Heyer,  and  the  former  were 
large  creditors  of  the  latter.  It  appears  that  the  assets  of  Hayes 
&  Heyer  in  the  hands  of  the  receiver,  wonld  be  sufficient  to  pay 
all  their  debts,  excluding  the  debt  due  to  Ketchum,  Eogers  & 
Bement.  , 

The  complainant  filed  this  bill,  mainly  for  the  pnrpose  of  com- 
pelling  the  postponement  of  the  debt  due  Xetchum,  Eogers  & 
Bement,  until  the  creditors  are  paid  in  fidl,  or  if  not  the  whole 
debt,  then  the  interest  of  Morris  Ketchum,  the  special  partner 
of  Hayes  &  Heyer,  in  the  debt  due  Ketchum,  Bogers  &  Bement. 

The  provisions  of  the  statute  on  which  the  complaint  relies,  (1 
R.  S.  767,  §  23,)  are  as  follows :  *^  In  case  of  the  insolvency  or 
bankruptcy  of  the  partnership,  no  special  partner  shall,  under 
any  circumstances,  be  allowed  to  claim  as  a  creditor,  until  the 
claims  of  all  the  other  creditors  of  the  partnership  shall  be 
satisfied.'^ 

We  are  not  aware  that  this  question  has  before  arisen  in  our 
state,  and  we  have  therefore  listened  with  attention  to  the  ex- 
tended argaments  which  were  advanced,  and  we  have  endeavored 
to  give  to  the  subject  a  full  and  careful  consideration.  At  the 
same  time  we  think  that  the  question  is  measurably  free  from 
difficulty,  and  that  it  may  be  satisfactorily  settled  upon  the 
general  principles  of  the  law  of  copartnership,  and  according  to 
the  ordinary  and  customary  proceedings  under  insolvent  and 
bankrupt  laws.  Let  us  suppose  that  Mr.  Ketchum,  instead  of 
being-  the  special,  had  been  a  general  partner  in  the  firm  of 
Hayes  &  Heyer.  Then  if  an  act  had  been  passed  declaring  that 
in  case  of  the  insolvency  or  bankruptcy  of  that  firm,  he,  Morris 
Ketchum,  should  under  no  circumstances  be  allowed  to  claim  as 
a  creditor,  until  the  claims  of  all  the  other  creditors  of  the  firm 
should  be  satisfied,  such  enactment  would  merely  repeat  what  is 
the  well-established  mle  under  the  law  of  copartnership.  As  the 
law  is  established  and  recognized,  no  general  partner  can  under 
any  circumstances,  claim  as  a  creditor  in  his  own  right,  until  all 
the  other  creditors  in  the  firm  are  paid,  when  such  firm  has  be- 
come insolvent.    We  apprehend,  therefore,  that  the  provisiong 
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of  the  act  in  relation  to  limited  partnerships,  simply  place  the 
special  partner,  so  &r*a8  he  is  a  creditor,  upon  the  same  footing 
as  if  he  were  a  general  partner.  In  both  cases  the  partner 
must  wait  until  all  the  other  creditors  are  paid.  If  he  be  a 
general  partner,  and  there  is  a  deficiency,  he  must  lose  his  capital 
and  his  debt,  and  must  in  addition  make  up  the  deficiency 
from  his  private  fortune.  K  he  be  a  special  partner,  he 
must  lose  his  capital  and  his  debt,  but  is  not  liable  for  the 
deficiency. 

If  the  same  person  be  a  general  partner  in  two  different  firms, 
one  of  which  finns  becomes  insolvent  or  bankrupt,  while  the 
other  firm  is  solvent  and  a  creditor  of  the  insolvent  or  bankrupt 
firm ;  then  it  is  well  settled  that  the  creditor  firm  may  recover 
its  debt  or  its  dividend  from  the  insolvent  or  bankrupt  firm,  not- 
withstanding a  member  of  the  insolvent  or  bankrupt  firm  is  also 
a  member  of  the  solvent  creditor  firm.  (Collyer  on  Part.  673,  &c-, 
and  the  cases  referred  to.) 

If  the  assets  of  the  insolvent  or  bankrupt  firm  are  insufficient 
to  pay  and  discharge  their  liabilities,  then  undoubtedly  their 
creditors  may  reach  the  interest  of  the  partner  in  the  partnership 
property  of  the  creditor  firm ;  and  that  upon  the  plain  principle 
that  such  partner  is  liable  for  all  the  debts  of  the  insolvent  or 
bankrupt  firm.  But  that  interest  must  be  reached  by  calling  the 
creditor  firm  to  account.  The  insolvency  or  bankruptcy  of  one 
of  its  members,  may  operate  as  a  dissolution  of  the  firm.  Its 
creditors  may  be  different,  and  they  must  be  first  satisfied. 
When  the  liabilities  are  discharged,  if  any  interest  remains,  be- 
longing to  the  bankrupt  partner,  it  would  of  course  be  applied 
to  the  extinguishment  of  his  individual  liabilities,  or  his  liabili- 
ties as  a  member  of  the  bankrupt  firm.  But  as  we  have  before 
remarked,  his  liability  as  a  member  of  the  bankrupt  firm  would 
not  necessarily  prevent  the  creditor  firm  from  recovering  their 
debt  or  their  dividend  from  the  bankiiipt  firm.  We  come  then 
to  the  case  before  us,  and  Mr.  Ketchum  being  a  member  of 
the  creditor  firm  of  Ketchum,  Eogers  &  Bement,  that  firm  may 
recover  their  dividend  from  the  assets  of  the  firm  of  Hayes  & 
Heyer.  But  the  firm  of  Ketchum,  Kogers  &  Bement  cannot  be 
called  on  to  account,  because  Mr.  Ketchum  was  but  a  special  part- 
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ner  in  the  fiim  of  Hayes  &  Heyer,  and  is  not  liable  to  the  credit- 
ors of  thft  latter  firm  for  any  deficiency. 

The  statute  authorizing  and  regulating  limited  partnerships,  is 
strict  and  severe ;  and  though  perhaps  not  unnecessarily  so,  we 
are  not  disposed  to  put  such  a  construction  upon  its  language  as 
would  in  a  great  measure  impair  the  usefiilness,  if  not  defeat  the 
objects  intended  to  be  accomplished  by  its  passage.  The  special 
partner  is  under  disabilities  which  are  not  imposed  upon  general 
partners,  and  in  consideration,  he  is  relieved  from  liability,  ex- 
cept to  the  extent  of  the  capital  which  he  may  contribute ;  but 
as  in  many,  if  not  most  of  such  limited  copartnerships,  the  bulk 
of  the  cash  capital  is  contributed  by  the  special  partner,  it  must 
generally  be  for  his  interest,  to  sustain  as  far  as  possible  and  safe 
the  partnership  when  organized,  and  to  prevent  its  failure  or 
insolvency.  K,  endeavoring  to  do  this,  he  becomes  a  creditor, 
and  still  the  partnership  &ils  and  becomes  insolvent,  he  loses  his 
capital,  and  his  debt  is  postponed ;  at  the  same  time  he  has  not 
directed  or  managed  its  affiiirs.  In  cases  of  corporations,  a  fixed 
sum  may  be  put  in  as  capital ;  that  sum  is  all  that  is  put  at 
hazard.  The  parties  contributing  it  may  be,  and  generally  are, 
the  chief  managers.  If  the  stockholders  loan  to  the  corporation, 
they  are  put,  in  case  of  insolvency,  upon  the  same  footing  as 
other  creditors ;  their  debt  is  not  postponed.  In  limited  partner^ 
ships,  which  are  a  kind  of  quasi  corporations,  the  special  partner 
who  contributes  his  capital,  can  have  no  voice  in  the  manage- 
ment of  the  business,  and  if  he  loans  to  the  firm,  his  debt  must 
be  postponed  to  those  of  all  the  other  creditors ;  and  we  are  now 
asked  to  say,  that  if  any  other  firm  of  which  he  happens  to  be  a 
member  shall  loan  to  such  copartnership,  even  though  it  be  with- 
out his  knowledge,  or  shall  in  the  usual  course  of  business  or 
dealings  become  creditors  of  such  copartnership,  and  such  co- 
partnership shall  become  insolvent,  that  then  the  debt  of  the 
creditor  firm,  or  at  all  events  his  interest  in  such  debt,  must  be 
postponed.  We  confess  that  we  do  not  believe  the  legislature  so 
intended,  and  we  do  not  think  it  has  so  said.  Had  the  statute 
provided  that  the  special  partner  should  not  directly  or  indirectly, 
neither  individually  or  jointly  become  a  creditor,  and  if  he  did, 
that  then  any  debt  due  to  him  individually,  or  his  portion 
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3ne  jointly,  or  his  interest  in  any  debt  dne  to  any  othw 
pereonfl,  corporation  or  corporations,  or  to  any  partner- 
;her  general  or  limited,  should  be  postponed,  the  case 
diflFerent  Ah  it  now  is,  we  consider  that  the  l^isl* 
y  intended  to  put  the  special  partner,  bo  far  as  he  ia  a 
pon  precisely  the  same  footing  as  if  he  were  a  general 

B  seen  that  if  Mr.  Ketchnm  were  a  general  partner, 
1  debt  dne  Ketctum,  Rogers  &  Bement,  or  his  interest 

be  postponed,  nor  can  their  debt  or  Mr.  Ketchum'i 
it  be  in  this  case  postponed. 

does  not  in  direct  terms  ehai^  that  the  special  part- 
I  insolvent,  but  as  it  might  perhaps  be  amended  in 
^  and  as  from  the  testimony  it  appears  that  it  was 
'e  have  not  considered  this  objection  as  material,  and 
red  disposing  of  the  case  upon  its  merits.  It  is  dis- 
i  answer  that  a  dividend  of  five  himdred  dollars  vu 
on  the  note  on  which  the  judgment  was  obtained 
M>mplainant,  and  yet  after  thia  divedend,  the  defend- 
by  execution  to  enforce  the  recovery  of  the  whole 
The  complainant,  having  &iled  in  the  main  object 
nnot  be  entitled  to  costs,  and  the  defendaots  having 

give  the  complainant  notice  of  the  dividend,  and 
t  to  enforce  the  collection  of  the  whole  judgment, 
before  us  in  a  position  to  entitle  them  to  costs  froni 
ant.  The  five  hundred  dollars  must  be  credited 
i:ment ;  and  the  bill  most  be  dismissed,  but  with- 
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Wasd  V.  WnrmET  and  Stuboeb. 

A  ehuler  party  was  oDtered  into  between  the  maater  of  a  TesBel,  on  behalf  of  the 
owner,  and  one  T.,  by  which  the  Teasel  was  to  carry  for  T.,  from  Pictou  to  New 
York,  a  full  and  complete  cargo  of  coals ;  for  which  freight  was  "payable,  at  fotar 
deUara  per  chaldron,  Pietou  mines  meature  of  30  ev>t.,  in  approved  acceptance 
of  30  days."  The  coal  was  not  weighed  at  Pictou,  nor  measored  with  any 
accoracy  ;  bat  the  bill  of  lading  stated  the  cargo  consisted  of  four  handred  chal- 
drons of  the  Albion  mines  measoxe.  On  discharging  the  cargo  at  New  York, 
there  proved  to  be  nearly  four  hundred  and  sixty  chaldrons.  Held,  that  there  was 
nothing  in  the  charter  party  which  made  the  measuring  or  weighing  conclusive 
upon  the  parties,  and  that  the  owner  of  the  vessel  was  entitled  to  be  paid  four 
dollars  for  every  thirty  hundred  weight. 

And  T.'a  agent,  to  whom  the  cargo  was  delivered  in  New  York,  offering  to  pay  in 
cash,  the  freight  as  specified,  on  fomr  hundred  ehaldronM  only,  and  refusing  to 
settle  on  any  other  terms ;  held,  that  by  such  refusal  the  owner  was  discharged  from 
the  obligation  of  waiting  for  the  expiration  of  the  thirty  days,  before  conunencing 
proceedings  for  the  recovery  of  the  freight. 

Where  the  master  of  a  vessel  has  merely  an  equitable  interest  in  her,  under  a  contract 
with  the  owner,  to  become  the  owner  of  one  eighth  part  whenever  he  shsU  pay 
for  it ;  the  vessel,  in  the  mean  time,  being  run  for  their  joint  account,  but  entirely 
subject  to  the  control  of  the  owner ;  the  master  has  not  such  an  interest  as  to  make 
him  a  necessary  party  to  proceedings  instituted  by  the  owner  for  the  recovery  of 
freight  earned  by  the  vessel. 

It  is  well  settled,  that  a  party  must  object  to  the  competency  of  proof,  at  the  first 
opportunity.  Thus,  when  a  paper  is  attempted  to  be  proved  by  a  witness,  whose 
deposition  is  taken  before  the  trial,  any  such  objection  to  the  proof  must  be  made 
at  the  time  of  taking  the  deposition.  If  not  then  made,  the  party  will  be  precluded 
from  raising  it  on  the  trial. 

The  statute  requirement  that  there  shall  be  two  sureties  in  a  bond  to  procure  the 
discharge  of  an  attachment  upon  a  vessel,  is  for  the  benefit  of  the  creditor ;  and 
ha  may  dispense  with  more  than  one,  without  invalidating  the  bond. 
(Before  Oaxlet,  Ch.  J.,  and  Paine,  J.) 
Jan.  16 ;  Jan.  36 ;  1850. 

Thb  was  an  action  npon  a  bond  given  bj  the  defendants 
under  the  statute,  in  order  to  discharge  the  proceedings  npon  an 
attachment  against  one  Tremlett,  a  non-resident  debtor.  The 
bond  was  conditioned  to  pay  the  attaching  creditor,  the  amount 
which  Tremlett  justly  owed  him,  &c.  It  was  executed  by  Whit- 
ney, the  agent  of  Tremlett,  with  one  surety  only.    The  principal 
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fiEu^tB  are  set  forth  in  the  opinion  of  the  court  The  declaration, 
after  stating  the  proceedings  under  the  statute,  set  up  a  claim  of 
the  plaintiff  against  Tremlett,  for  the  freight  of  coal  carried 
under  an  unsealed  charter  party  6rom  Pictou,  N.  S.,  to  New 
York,  in  the  ship  James  Edward,  and  for  demurrage  while  the 
ship  was  at  her  port  of  dischaige.  It  contained  counts  both  for 
the  non-delivery  of  an  acceptance,  and  for  the  freight  itself.  It 
was  provided  in  the  charter  party,  that  the  freight  should  he 
paid  at  the  rate  of  four  dollars  per  chaldron,  Pictou  measure  of 
80  cwt.,  by  an  approved  acceptance  within  thirty  days  from  the 
period  of  discharging  the  cargo. 

At  the  trial  before  Yandekpoel,  J.,  on  the  16th  October,  1848, 
the  execution  of  the  charter  party  was  proved  by  the  captain  of 
the  vessel,  and  that  under  it  he  went  to  Pictou,  and  obtained  a 
caigo,  with  which  he  proceeded  to  New  York.  The  coal  was 
not  weighed  at  Pictou.  The  bill  of  lading  signed  by  the  captain, 
described  the  cargo  as  consisting  of  four  hundred  chaldrons.  In 
the  margin  of  the  bill,  were  these  words,  ^'weight  of  chaldrons 
unknown,"  written  by  the  captain.  It  appeared  by  the  testt- 
mony  of  one  of  the  measurers  of  the  custom  house,  who  was 
employed  to  measure  the  cargo,  that  the  same  consisted  of  451 
chaldrons.  It  also  appeared  that  on  the  arrival  of  the  vessel, 
she  was  detained  twelve  days  longer  in  discharging  her  caigo 
than  the  terms  of  the  charter  party  allowed,  which  dday  was 
occasioned  by  the  consignees ;  and  that  fifty  dollars  per  day  was 
a  proper  aUowance  for  demurrage. 

Objections  were  taken  on  the  trial  to  the  competency  of  the 
captidn  of  the  vessel,  and  to  the  maintenance  of  the  action,  on 
the  ground  of  his  being  a  part  owner  in  the  vessel ;  also  to  the 
admissibility  of  the  charter  party,  without  the  testimony  of  the 
subscribing  witness,  both  of  which  were  overruled.  As  to  the 
former  point,  it  appeared  fix«n  ihe  testimony  of  the  captain,  that 
he  had,  some  five  years  before,  made  a  verbal  contract  with  the 
owner,  for  the  purchase  of  an  interest  iu'the  vessel,  which,  how- 
ever, had  never  been  consummated ;  and  that  since  the  making 
of  the  contract  he  had  received  a  portion  of  the  profits  of  the 
voyages.  A  release  was  executed  on  the  trial,  by  the  captain, 
to  the  plaintiff  of  all  his  interest  in  the  subject  of  the  suit    Hie 
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defendants  had  offered  to  pay  for  the  freight  of  400  chaldrons  of 
the  coal,  but  declined  paying  for  more. 

The  jury  found  a  verdict  for  the  plaintiff  for  $2,166  85. 

F.  B.  ChUtmg^  for  the  plaintiff. 

A.  F.  Smithy  for  the  defendant 

By  the  Coukt.  Paine,  J. — ^It  appears  in  this  casfe,  that  the 
charter  party  was  executed  by  J.  B.  Dowd,  agent  for  Trenilett, 
and  attested  by  a  subscribing  witness.  It  contained  a  stipula- 
tion, that  '^  freight  should  be  payable  at  four  dollars  per  chaldron, 
Pictou  mines  measure  of  30  cwt.,  in  approved  acceptance  of 
thirty  days  from  the  period  of  discharging  the  cargo,  and  twelve 
days  allowed  for  dischai^ng  in  New  York."  At  the  foot  of  the 
charter  party  was  the  following  direction  in  Dowd's  handwriting, 
to  the  master,  to  whom  the  charter  party  was  delivered — ^"  On 
arrival  at  Pictou,  you  will  address  yourself  to  Mr.  Henry  Poole, 
the  superintendent  at  the  mines,  who  will  be  instructed  to  give 
you  every  possible  dispatch." 

The  vessel  was  loaded  at  Pictou  in  the  usual  manner.  The 
coal  was  brought  to  the  ship,  from  the  mines,  in  cars  unequally 
loaded,  and  the  weight  of  the  coal  was  not  ascertained.  The 
master  signed  a  bill  of  lading  containing  the  same  stipulation  as 
the  charter  party,  and  noted  in  the  margin,  ^^  weight  of  chal- 
drons unknown." 

By  the  bill  of  lading,  the  cargo  was  deliverable  to  Tremlett  or 
his  assigns ;  and  on  the  ship's  arrival  at  Kew  York,  the  defend- 
ant Whitney's  house,  of  Soule,  Whitney  &  Co.,  claimed  to 
receive  the  cargo  as  the  agents  of  Tremlett,  and  it  was  delivered 
to  them.  It  turned  out,  that  instead  of  four  hundred  chaldrons 
of  coal,  of  thirty  cwt.  to  the  chaldron,  there  were  nearly  four 
hundred  and  sixty  chaldrons. 

After  the  delivery  of  the  cargo,  the  plaintiff,  who  was  owner 
of  the  vessel,  presented  a  bill  to  Soule,  Whitney  &  Co.,  for  the 
freight  of  468|>  chaldrons  of  coal,  with  this  note  at  the  foot : 
"  Satisfiu^tory  acceptance  at  thirty  days,  from  Nov.  8th,  1847," 
(the  time  of  the  delivery.)    Soule,  Whitney  &  Co.,  declined  to 
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settle  the  bill,  but  said  they  were  ready  to  pay  in  cash  (deduct- 
ing interest  for  the  thirty  days)  for  four  hundred  chaldrons,  at 
four  dollars,  and  when  urged  by  the  plaintiff  to  settle,  they 
refused  to  settle  upon  any  other  terms.  The  plaintiff  then  said 
he  would  attach  a  cargo  belonging  to  Tremlett;  and  Sonle, 
Whitney  &  Co.,  replied,  "We  have  to  settle  only  for  four 
hundred  chaldrons  at  four  dollars  each.'*  The  plaintiff  then 
began  his  attachment  proceedings,  before  the  thirty  days  had 
expired. 

The  defendant  Whitney,  who  was  examined  by  the  plaintiff 
on  the  trial,  stated  that  he  knew  the  terms  of  the  charter  party ; 
that  he  received  it  inclosed  in  a  letter  addressed  to  him  bv 
Tremlett  *  and  that  the  terms  of  the  charter  party  were  discussed 
between  him  and  the  plaintiff.  The  defendants'  counsel  did  not 
raise  the  question  at  the  trial,  whether  the  charter  party  received 
by  Whitney,  was  in  any  respect  different  from  that  delivered  to 
the  captain  of  the  ship,  and  offered  in  evidence  on  the  trial  by 
the  plaintiff. 

The  captain  of  the  vessel,  who  was  the  plaintiff's  principal 
witness,  was,  during  the  whole  of  the  voyage,  entitled,  under 
an  agreement  with  the  plaintiff,  to  an  eighth  of  the  vessel,  on 
his  paying  for  it,  but  the  vessel  was  held  by  the  plaintiff,  under 
a  bill  of  sale  to  himself,  and  stood  in  his  name  alone.  The 
captain,  however,  shared  in  the  profits  and  losses  of  the  vessel 
up  to  the  period  when  he  decided  not  to  become  an  owner, 
which  was  not  until  after  this  voyage  was  wound  up.  On  the 
trial,  the  captain  executed  a  release  to  the  plaintiff  to  remove 
the  objection  of  interest,  but  the  defendants  still  insisted,  that  he 
should,  on  account  of  his  interest  in  the  vessel,  have  been 
joined  as  a  co-plaintiff  in  the  action  and  proceedings  imder  the 
statute. 

The  defendants'  counsel  also  insisted  on  the  trial,  that  the 
charter  party  was  not  sufficiently  proved,  without  proof  of  the 
handwriting  of  the  subscribing  witness,  who  resided  in  London. 
He  also  objected,  that  the  proceedings  were  instituted  before  the 
expiration  of  the  thirty  days;  that  the  bond  declared  upon 
was  void,  because  it  was  executed  by  Tremlett's  agent  with  only 
one  surety ;   and  that  no  evidence  should  have  been  received, 
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showing  the  actual  weight  of  the  coal,  the  parties  being  bound 
by  the  Pictou  chaldron,  as  per  bill  of  lading.  And  upon  all 
tJiese  points  which  were  ruled  against  him,  the  defendant  took 
exceptions. 

We  do  not  think  there  is  mnch  intrinsic  difficulty  about  any 
of  these  objections.  The  master  was  never  the  legal  owner  of 
this  vessel.  He  had  an  interest  in  her,  under  a  contract  with 
the  plaintiff  to  become  the  owner  of  an  eighth  part  whenever 
he  should  pay  for  it.  In  the  mean  time  the  vessel  was  run  for 
their  joint  account,  but  entirely  subject  to  the  plaintiff's  control 
as  owner.  It  is  a  transaction  of  tlie  most  ordinary  occurrence, 
and  in  which  the  real  owner  always  acts,  and  is  regarded,  as  a 
trustee  for  the  person  who  has  a  right  to  become  the  purchaser. 
It  is  true,  that  one  may  be  a  legal  owner  of  a  vessel  without 
written  evidence  of  ownership ;  and  it  is  equally  true,  that  one 
may  be  only  equitably  interested  and  yet  have  full  evidence  in 
writing  of  his  interest.  It  is  the  nature  of  the  interest,  and  not 
the  evidence  of  it,  which  determines  whether  he  is  legal  owner. 
There  is  no  difference  in  this  respect  between  property  in 
ships  and  other  property.  In  this  case  the  master  had  merely 
an  equitable  interest  under  a  contract,  and,  by  the  rules  of 
pleading,  should  not  have  been  made  a  co-plaintiff. 

It  is  a  well  settled  rule  of  evidence,  that  a  party  must  object 
to  the  competency  of  proof  at  the  first  opportunity ;  and,  when 
&  paper  is  attempted  to  be  proved  by  a  witness,  whose  deposition 
is  taken  before  the  trial,  any  such  objection  to  the  proof  should 
be  made  at  the  time  of  taking  the  deposition.  In  this  case, 
Webster,  the  master,  was  examined  some  months  before  the 
trial,  and  proved  the  execution  of  the  charter  party  by  Treralett's 
agent.  No  objection  was  then  made  to  the  sufficiency  of  the 
proof,  or  that  the  paper  should  have  been  proved  by  the 
subscribing  witness.  This  precluded  the  defendant  from  raising 
the  question  at  the  trial.  But,  independently  of  this,  the  charter 
party  was  not  an  instrument  executed  and  laid  aside,'  merely  as 
evidence  of  the  rights  of  parties.  At  the  bottom  of  it  were 
written  directions  from  Tremlett's  agent  to  the  master,  for  his 
government,  and  which  the  witness  did  not  subscribe.  In  this 
state,  the  charter  party  was  delivered  to  the  master  ^  and  the 
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cargo  was  expressly  received  and  delivered  under  it ;  and  the 
agents  of  Tremlett,  as  well  as  the  master,  regarded  it,  and  acted 
nnder  it,  on  all  occasions,  as  the  contract  between  the  parties. 
Under  such  circumstances,  it  would  be  but  a  perversion  of  a  rule 
of  evidence  to  require,  that  it  should  be  proved  by  the  subscrib- 
ing witness. 

The  conduct  of  Tremlett's  agents  in  New  York,  when  called 
upon  for  a  settlement,  whether  we  regard  it  as  a  refusal  to  perform 
the  contract,  or  as  a  waiver  of  the  thirty  days  credit,  discharged 
the  plaintiff  from  the  necessity  of  waiting  for  the  expiration  of 
the  thirty  days,  before  he  commenced  his  proceedings.  If 
Tremlett's  agents,  who  received  the  cargo,  had  no  authority  to 
give  the  acceptance,  as  the  defendants  insisted  at  the  trial,  then 
there  was  so  much  the  more  reason  for  the  plaintiff's  being 
allowed  to  proceed  at  once. 

As  to  the  objection  that  the  bond  was  signed  by  only  one 
surety,  the  language  of  the  statute  is,  that  the  bond  shall  be 
executed  by  the  non-resident  debtor  or  his  agent,  "  with  such 
sureties  as  shall  be  approved."  The  plurality  of  sureties  is  for 
the  benefit  of  the  creditor,  and  he  may  dispense  with  more  than 
one,  without  invalidating  the  bond. 

The  point  to  which  most  importance  seems  to  have  been 
attached  by  the  defendants,  is  that  by  the  terms  of  the  charter 
party,  the  plaintiff  was  bound  to  receive  the  coal  as  four  hun- 
dred chaldi'ons,  Pictou  mines  measure  of  thirty  cwt,  because 
Tremlett's  agent  delivered  it  to  him  as  such ;  that  the  expression 
in  the  charter  party  "  thirty  cwt."  was  mere  surplusage ;  and 
that  he  had  no  right  to  have  the  weight  of  the  chaldrons  ascer- 
tained. This  is  the  defendants'  view,  so  far  as  we  have  been 
able  to  understand  it.  We  think,  on  the  contrary,  that  the  thirty 
cwt.  is  a  very  material  expression  in  the  contract.  It  is  a  defin- 
ing and  restraining  clause,  and  has  very  much  the  appearance  of 
having  been  inserted  at  the  master's  desire  or  suggestion,  either 
fipom  a  knowledge  of  the  way  in  which  vessels  were  loaded  at 
the  mines,  or  from  a  distrust  of  the  uncertain  meaning  of  the 
word  chaldron.  Its  importance  in  this  case  appears  from  the  fact 
that  about  an  eighth  more  cargo  was  put  on  board  the  vessel 
under  the  contract,  than  was  agreed  for. 
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The  plaintiff  was  entitled  to  be  paid  four  dollars  for  every 
thirty  hundred  weight.  There  is  nothing  in  the  charter  party 
which  makes  the  measuring  or  weighing  at  Pictou  conclusive 
upon  the  parties.  It  appeal's,  in  point  of  fact,  that  it  never  was 
measured  there  with  any  accuracy,  and  never  was  weighed  at  all. 
But  had  it  been,  there  is  no  reason  why  any  mistake  or  inaccu- 
racy should  not  have  been  afterwards  corrected. 

The  motion  for  a  new  trial  must  be  denied. 


Schultz  v.  Haisey. 

Where  an  award,  ngned  and  sealed  by  two  arbitrators,  after  describing  themselves  as 
persoDB  to  whom  the  matters  were  submitted,  proceeded  to  state  that  they  having 
heard  the  proofe,  &c.  of  the  parties,  and  examined  the  matters  in  controversy, 
thereby  made  their  award  setting  it  forth  ;  it  was  held  that  parol  proof  was  compe- 
tent to  show  that  a  third  arbitrator,  to  whom  with  those  two  the  matters  were  sub- 
mitted, waa  present  at  the  hearing  and  final  submi^ion  of  the  cause. 

Where  a  submission  to  arbitration  under  seal,  recited  a  controversy  arising  under  a 
contract,  dated  March  20th,  and  the  award  was  upon  a  controversy  arising  under 
one  dated  March  2 let,  and  both  instruments  expressed  a  dispute  on  the  same  sub 
ject,  there  being  no  pretence  in  the  pleadings  or  evidence  that  there  were  two  con- 
tracts or  two  disputes  between  the  parties,  it  was  held,  that  the  variance  was  pro- 
perly disregarded  at  the  trial. 

After  three  arbitrators  have  heard  the  proofs,  &c.  of  the  parties,  and  the  matter  has 
been  finally  submitted  to  them,  and  they  have  adjourned  to  a  fixed  time  to  make  their 
award,  the  absence  of  one  at  that  time  will  not  prevent  the  other  two  from  proceed- 
ing and  making  a  valid  award. 

(Before  Oakley,  Ch.  J.,  and  Paiite,  J.) 
Jan.  16 ;  Jan.  26,  1850. 

The  complaint  in  this  cause  claimed  damages  for  the  defend- 
ant's breach  of  covenant  in  not  furnishing  the  plaintiff  with 
steam  power  for  his  manufactory  in  the  lofts  of  the  premises, 
Nos.  58  and  60  Yesey  street,  pursuant  to  the  terms  of  a  lease 
thereof  to  him  by  the  plaintiff,  dated  March  21, 184:8.  The  com- 
plaint was  verified  July  3,  18^8. 

The  answer,  among  other  things,  set  up  an  arbitration  between 
the  parties  respecting  the  matters  in  controversy  in  this  suit,  and 
an  award  made  by  two  of  the  arbitrators,  on  the  first  day  of 
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July,  1848,  by  which  they  found  that  the  plaintiff  had  sustained 
six  cents  damages,  by  reason  of  the  breach  of  covenant  in 
question. 

The  reply  stated,  that  the  arbitrators  did  not  hear  the  proofs 
and  allegations  of  the  parties  ;  and  that  the  plaintiff  revoked  the 
submission  in  due  form,  before  the  cause  was  finally  submitted 
to  the  arbitrators. 

The  cause  was  tried  before  Sandfokd,  J.,  April  11th,  1849. 
The  plaintiff  proved  the  lease,  and  that  the  defendant  did  not 
furnish  the  steam  power  stipulated  for.  He  also  gave  evidence 
as  to  the  amount  of  his  damages  in  consequence  of  the  breach. 

The  defendant  proved  the  execution  of  arbitration  bonds  be- 
tween the  parties,  dated  Jime  26th,  1848,  by  which  they  sub- 
mitted their  controversy  as  to  the  amount  of  damages  sustained 
by  the  plaintift',  by  reason  of  the  defendant's  not  furnishing  to 
him  steam  power  in  pursuance  of  a  contract  dated  March  20thy 
1848,  to  the  arbitrament  of  Charles  Fowler  and  John  H.  Kigby, 
and  to  a  third  arbitrator  to  be  chosen  by  them.  The  bond  recited 
that  the  defendant  had  no  claim  on  the  plaintiff  for  rent  under 
the  contract,  by  reason  of  his  not  performing  that  part  of  it 
relating  to  steam  power.  The  two  arbitrators  named,  on  the 
same  day  appointed  W.  A.  Kentish  as  the  third,  and  his  ap- 
pointment was  assented  to  by  the  parties  on  the  same  day,  both 
being  in  writing. 

The  defendant  then  proved  an  award  in  writing  under  seal, 
signed  by  Fowler  and  Kentish,  two  of  the  arbitrators,  dated 
July  1st,  1848,  in  these  words,  viz. 

^^  To  aUto  whom  these  presents  shaU  come  or  may  concern^  we 
the  undersigned,  Charles  Fowler  and  William  A.  Kentish,  to 
whom  was  submitted  as  arbitrators  the  matters  in  controversy  ex- 
isting between  Joseph  Schultz  and  Samuel  F.  Halsey,  as  by  the 
condition  of  their  respective  bonds  of  submission,  executed  by  the 
said  parties  respectively,  each  unto  the  other,  and  bearing  date 
the  twenty-sixth  day  of  June,  one  thousand  eight  hundred  and 
forty-eight,  more  fully  appears. 

"  Ifow^  therefore^  Tcnow  ye^  that  we,  the  said  the  arbitrators 
mentioned  in  the  said  bonds,  having  been  first  duly  sworn  accord- 
ing to  law,  and  having  heard  the  proofs  and  allegations  of  the  par- 
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ties,  and  examined  the  matters  in  controversy  by  them  submitted, 
do  make  this  award  in  writing,  that  is  to  say,  the  said  Joseph 
Schultz  has  sustained  damages  by  reason  of  the  said  Samuel  F. 
Halsey  not  furnishing  the  said  Joseph  Schultz  with  steam  power, 
in  pursuance  of  a  contract  signed  by  him,  dated  March  21st, 
1848,  and  all  matters  relating  thereto  to  the  sum  of  six  cents." 

The  award  was  duly  witnessed,  and  a  duplicate  was  delivered 
to  the  defendant  the  morning  of  the  first  of  July.-  The  plaintiff 
about  nine  o'clock  A.M.  of  that  day,  served  on  the  defendant 
and  the  three  arbitrators,  a  revocation  in  writing  of  the  submis- 
sion, and  refused  to  recognize  their  powers  thereafter.  Never- 
theless the  two  arbitrators  completed  and  signed  their  award; 
after  that  service,  Rigby  refusing  to  act  further  with  them. 
Evidence  was  given  on  the  part  of  the  defendant  to  prove,  that 
tlie  cause  was  finally  submitted  to  the  arbitrators,  upon  a  hear- 
ing of  the  parties,  for  their  decision,  on  the  30th  day  of  June, 
1848,  and  on  the  part  of  the  plaintift'  to  prove,  that  the  cause 
was  not  so  finally  submitted  on  that  day.  The  plaintiff  objected 
to  any  evidence  by  parol,  that  the  cause  was  submitted  to  the 
three  arbitrators,  as  contradicting  the  award,  which  recited  that 
it  was  subinitted  to  two  only.  The  judge  overruled  the  objec- 
tion. 

The  plaintiff's  counsel  asked  the  court  to  charge  the  jury,  that 
the  award  is  conclusive  that  the  three  arbitrators  did  not  hear 
the  proofs  and  allegations  of  the  parties,  and  is  therefore  void. 
That  the  award  does  not  recite  truly  the  bond  of  submission, 
and  therefore  is  a  void  award  under  that  submission.  That  it 
not  having  been  shown  that  the  award  was  ready  to  be  de- 
livered to  the  parties,  on  or  before  the  7th  day  of  July,  1848,  as 
required  by  the  bond  of  submission,  the  award  is  therefore  void. 

That  the  arbitrator,  Eigby,  not  having  wilfully  refused  to  meet 
and  discuss  what  the  award  should  be,  but  because  he  supposed 
his  power  revoked ;  the  absence  of  Bigby,  on  the  final  making 
of  the  award,  makes  the  award  void.  And  that  there  being  no 
evidence  of  notice  to  Rigby  by  the  other  arbitrators,  of  the  time 
when  and  place  where  they  would  meet  to  make  their  award, 
the  award  so  made  is  void,  notwithstanding  he  refused  to  go  on 
previously. 
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Hie  court  refiiBed  to  chai^  the  juiy  as  requested,  and  the 
plaintiff's  counsel  excepted. 

The  court  charged  the  jury,  that  the  defendant  was  liable  for 
the  damages  occasioned  bj  the  breach  of  his  covenant,  unless 
the  claim  was  barred  by  the  award.  He  left  it  to  the  jury  to 
determine  on  the  evidence,  whether  the  cause,  after  having  been 
left  to  arbitration,  under  the  arbitration  bond  in  evidence,  was 
finally  submitted  to  the  arbitrators  upon  a  hearing  of  the  parties, 
on  the  80th  of  June,  1848,  for  their  decision ;  and  instructed 
them,  that,  if  they  found  the  cause  had  been  so  finally  submitted 
on  that  day,  the  defendant  was  entitled  to  their  verdict.  If  it 
were  not,  then  the  plaintiff  was  entitled  to  recover  such  damages 
as  he  had  proved.  The  plaintiff  excepted  to  the  charge  as  to 
the  arbitration.  The  jury  found  a  verdict  fbr  the  defendant,  and 
fhe  plaintiff  appealed  from  the  judgment. 

K  S.  S^attknecM  and  T.  G.  Talooity  for  the  plaintiff. 

W,  SiUimany  for  the  defendant. 

By  thb  Coukt.  Oabxey,  Ch.  J. — Hie  defence  in  this  case 
rested  upon  the  submission  of  the  matters  in  controversy  to  arbi- 
tration, and  an  award  made  under  the  submission. 

The  first  question  raised  is  upon  the  recital  in  the  award, 
which  speaks  of  two  only  of  the  arbitrators  having  heard  the 
proo&  and  allegations  of  the  parties,  whereas  the  evidence  on 
the  trial  showed  that  all  three  were  present.  It  was  objected  by 
the  plaintiff  that  this  evidence,  being  by  parol,  was  inadmissible. 
We  think  the  feet  might  be  proved  by  such  evidence.  It  does 
not  contradict  the  award  or  alter  it  in  any  respect.  The  recital 
in  the  award  is  true,  so  far  as  the  facts  are  stated.  The  state- 
ment is  consistent  with  all  three  of  the  arbitrators  having  heard 
the  proofs  and  allegations. 

The  next  objection  is,  that  the  dispute  decided  by  the  arbitra- 
tors, was  not  the  one  submitted  to  them.  That  is,  the  bond  of 
submission  states  a  controversy  arising  under  a  contract  dated 
March  20, 1848,  and  the  award  is  upon  one  dated  March  21, 1848. 
We  think  this  variance  was  rightly  disregarded.  The  state- 
ment of  the  question  in  dispute  in  the  bond  and  in  the  awaid^ 
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shows  that  the  latter  was  identically  the  same  with  the  former, 
the  pleadings  in  the  cause  show  that  the  contract  out  of  which 
it  arose,  was  dated  March  21, 1848,  and  there  is  no  pretence  that 
there  ever  was  more  than  one  contract  or  more  than  one  Con- 
troversy between  the  parties. 

The  only  remaining  point  that  requires  our  notice,  is  the  omis- 
sion to  prove  the  delivery  of  the  award  to  the  plaintiff  within 
the  time  prescribed.  It  is  a  sufficient  answer  to  this  that  there 
is  no  issue  upon  it  made  by  the  pleadings.  If  there  were,  we 
should  hold  that  his  attempted  revocation  of  the  submission  was 
a  waiver  of  the  requirement  for  the  delivery  of  a  copy  to  him. 

J^  question  was  made  as  to  Kigby's  absence  when  the  award 
was  signed.  He  was  present  at  the  hearing  and  final  sub- 
mission of  the  matter,  and  met  with  his  associates  pursuant 
to  appointment,  to  make  their  decision.  His  absenting  him- 
self on  their  proceeding  to  make  it,  did  not  affect  its  validity, 
whether  his  absence  was  owing  to  his  supposition  that  the  sub- 
mission was  legally  revoked,  or  to  his  having  ascertained  what 
the  award  was  to  be.  Judgment  affirmed. 


Chegaray  v.  Jenkins. 

The  act  of  April  6, 1825,  respecting  the  collection  of  taxes  in  the  city  of  New  York, 
which  declared  or  limited  the  meaning  of  the  act  for  the  assessment  and  collection 
of  taxes,  passed  on  the  23d  of  April,  1823,  by  providing  that  "  the  exemption  from 
taxation  of  any  building  for  public  worship,  or  any  school,  under  and  by  virtue  of 
the  third  section  of  the  act  of  23d  of  April,  1823,  shall  not  extend  or  apply  to  any 
8ach  building  or  premises  in  the  said  city,  unless  the  same  shall  be  exclusively  used 
for  BQch  purposes,  and  exclusively  the  property  of  a  religious  society  or  the  New 
York  Free  School  Society,"  is  still  in  force,  and  was  not  affected  by  the  general 
repealing  act  (3  Rev.  St.  165,  $  398.) 

Premises  in  the  city  of  New  York,  occupied  by  the  lessee  as  a  boarding  and  day-school 
for  young  ladies,  are  liable  to  taxation,  and  are  not  exempted  therefrom  by  the  pro- 
visions of  the  revised  statutes,  (1  Rev.  St.  387,  §  4.) 

The  usual,  if  not  the  universal,  mode  of  repealing  statutes  is  to  distinguish  them  by 
their  name  or  title.     And  it  would  not  be  safe  to  admit  of  a  less  degree  of  certainty 
in  an  express  repealing  statute ;  u  ile-s  po^^qbly  in  a  case  where  something  in  the 
nature,  object,  or  spirit  of  the  subject  matter  shows  a  clear  intent. 
(Before  Oakley,  Ch.  J.,  and  Paine,  J.) 
Jan.  18 ;  Feb.  9, 1850. 
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This  was  an  action  to  recover  damages  for  the  taking  and 
conversion  of  personal  property  belonging  to  the  plaintiff,  by  flie 
defendant,  under  a  warrant  for  the  collection  of  taxes  imposed 
by  the  supervisors  of  the  city  and  county  of  New  York.  The 
pleadings  were  under  the  code. 

At  the  trial  in  October,  1849,  it  appeared  that  the  plaintiff  was 
tlie  lessee  of  the  premises  14, 16,  and  18  Union  Place,  in  the  city 
of  New  York,  occupied  by  her  as  a  boarding  and  day-6chool  for 
young  ladies.  That  the  premises  were  originally  planned  for 
three  separate  houses;  but  by  an  arrangement  between  the 
plaintiff  and  the  owner  during  their  erection,  were  altered  so  as 
to  be  connected  together,  for  the  purpose  of  a  school.  The  pre- 
^nises  were  assessed  for  taxes  as  follows :  Upon  No.  14,  the  sum 
of  $55  ;  on  No.  16,  $125  51 ;  and  on  No.  18,  the  sum  of  $57, 
being  in  all  $237  51.  The  assessment  was  duly  confirmed  by 
the  board  of  supervisors,  and  a  warrant  issued  to  the  receiver  of 
taxes  for  their  collection.  The  taxes  not  being  paid,  a  warrant 
was  issued  by  the  receiver  to  the  defendant,  who  was  a  constable 
of  the  city,  under  which  he  levied  upon  the  property  of  the  de- 
fendant, and  took  the  same  into  his  possession.  It  appeared  by 
the  circular  of  the  plaintiff,  which  was  read  in  evidence  by  the 
defendant's  counsel,  that  the  premises  in  question  were  used  for 
the  pui^Dose  of  a  boarding-house  for  the  pupils  in  connexion  with 
the  school,  and  that  various  charges  were  made  for  fuel,  wash- 
ing, &c.,  irrespective  of  tuition.  It  was  admitted  by  the  defend- 
ant's counsel  that  the  premises  in  question  were  occupied  by  the 
defendant  in  accordance  with  the  terms  expressed  in  the  circu- 
lar, and  for  the  purposes  therein  mentioned ;  also  that  Colum- 
bia College  and  the  New  York  University  buildings  had  been 
and  were  used  for  the  purpose  of  dwelling-houses  for  professors, 
and  lodgings  for  students,  and  that  portions  of  these  buildings  had 
been  at  times  let  out  for  purposes  unconnected  with  education. 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  xmder  the 
charge  of  the  judge  mBdepro  fonnA^  for  six  cents  damages  and 
six  cents  costs ;  and  judgment  was  entered  in  favor  of  the  plain- 
tiff for  that  sum,  and  the  defendant  appealed. 

T.  W.  Tucker,  for  the  plaintiff. 
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I.  The  premises  occupied  by  the  plaintiff  at  the  time  of  the 
distress,  were  specially  exempted  fi'om  taxation  by  the  revised 
BtatuteSj  having  been  erected  for  and  exclusively  used  as  a  semi- 
nary of  learning,  and  being,  in  their  present  form,  useless  for 
any  other  purpose.  (1  Rev.  St.  441, 3d  ed.)  Tliey  were  erected 
by  her  under  the  sanction  of  an  act  of  the  legislature,  which  was 
intended,  at  the  time  of  its  passage,  to  incite  individual  enter- 
prise in  the  cause  of  education,  and  it  is  so  to  be  construed.  It 
was  never  intended  by  the  framers  of  the  act  in  question,  nor  of 
any  preceding  act  in  relation  to  taxes,  that  a  seminary  of  learn- 
ing should  be  construed  to  mean  a  public  institution,  as  distin- 
guished from  one  owned  by  private  citizens. 

n.  The  legislature  have  repeatedly  affirmed  this  constniction 
of  the  statute ;  inasmuch  as  the  act  of  April  23d,  1823,  for  the 
assessment  and  collection  of  taxes,  (Laws  of  1823,  p.  390,) 
exempts  every  college,  incorporated  academy,  and  every  build- 
ing used  for  a  school-house,  and  all  the  real  and  personal 
property  belonging  thereto.  And  the  subsequent  act  of  April  6, 
1825,  §  19,  which  limited  this  exemption,  continued  the  exemp- 
tion so  far  as  related  to  school-houses  owned  by  religious  societies 
and  the  public  school  society.  And  in  the  general  revision  of 
the  laws  of  the  state,  the  general  repealing  act,  §  398,  repealed 
the  act  of  April  23d,  1823,  and  all  acts  amendatory  thereof, 
(including  that  19th  section,)  and  tlie  act  at  present  in  force  was 
substituted  in  place  of  all  previous  existing  laws,  (1  E.  S.  442, 
3d  ed.)  by  which  every  building  erected  for  the  use  of  a  college, 
incorporated  academy,  or  other  seminary  of  learning,  are 
exempted  from  taxation. 

in.  The  legislature  has  exempted  from  taxation,  buildings 
which  undeniably  are  the  production  and  property,  in  whole  or 
in  part,  of  private  enterprise,  and  have  also  exempted  from  taxa- 
tion buildings  that  are  not  exclusively  occupied  for  educational 
purposes ;  such  as  the  colleges  mentioned  in  the  case. 

ThQ  plaintiff,  therefore,  has  a  right  to  ask  the  court  for  a  con- 
struction of  the  statute  allowing  an  exemption  in  favor  of  private 
seminaries,  although  in  part  occupied  as  dormitories  and  refecto- 
ries. (Dwarris  on  Statutes,  608,  762,  790 ;  Smith's  Commenta- 
ries,  620,  630,  635.) 
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The  words,  "seminary  of  learning,"  have  a  definite,  well 
authenticated  meaning,  and  the  court  cannot  give  judgment 
against  the  plaintiff,  without  assuming  the  duties  which  pix>perlj 
belong  to  the  legislature. 

27!  E.  Dame%y  (corporation  counsel,)  for  the  defendant. 

I.  The  premises  occupied  by  the  plaintiff  at  the  time  of  Uie 
assessment,  were  used  for  a  school  house  and  boarding  house. 
The  ac#of  April  23, 1823,  (Laws  of  1823,  p.  390,)  exempts  from 
taxation  the  real  estate  "  belonging  to"  any  college  or  incorpo- 
rated academy,  or  any  building  for  public  worship,  school  house, 
court  house,  &c.  This  provision  is  re-enacted  in  the  revision  of 
1830.    (See  1  Rev.  St.  388,  §  4,  sub.  3.) 

The  act  of  April  6,  1825,  entitled  "an  act  respecting  the 
collection  of  taxes  in  the  city  of  New  York,"  declares  that  the 
above  exemption  of  any  building  for  public  worship,  or  any 
school,  shall  not  extend  or  apply  to  any  such  buildings  or 
premises  in  tJie  said  city^  unless  the  same  shall  be  exclusively 
used  for  such  purposes,  and  exclusively  the  property  of  a  religious 
society,  or  of  the  New  York  Free  School  Society.  This  law 
remains  in  full  force  and  unrepealed.    (3  R.  S.  647.) 

IL  The  premises  in  question  cannot  be  regarded  solely  as  a 
school  house.  The  circular  of  the  plaintiff  shows  that  they  were 
occupied  as  a  boarding  house ;  that  the  plaintiff  derived  profit 
for  such  use,  independent  of  the  occupancy  of  them  for  a  schooL 

m.  The  tax  was  legally  imposed,  and  the  plaintiff  is  liable  to 
pay  the  same.  If  otherwise,  the  plaintiff  having  omitted  to  take 
the  step  pointed  out  by  the  statute  for  a  correction  of  the  assess- 
ment, the  regularity  of  it  cannot  be  impeached  collaterally. 

By  thb  Coukt.  Paine,  J. — ^This  was  an  action  against  the 
defendant,  who  was  a  city  constable,  to  recover  damages  for  the 
seizure  and  sale  of  goods  mider  a  warrant  of  the  collector  of  taxes, 
upon  a  house  and  lot  in  the  city  of  New  York,  imposed  by  the 
supervisors. 

The  plaintiff  insists  that  her  house  is  exempt  from  taxation, 
under  the  statutes  of  the  state,  because  it  was  erected  for  and  is 
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used  as  a  semkiary  of  learning.  It  appears  that  the  building 
was,  in  fact,  finished  for  a  young  ladies'  boarding  and  day- 
school,  and  has  been  occupied  for  that  purpose  ever  since  its 
erection.  It  covers  three  lots,  and  consists  of  three  ordinary 
large-sized  dwelling-houses  thrown  into  one,  and  is  principally 
used  for  the  accommodation  of  boarders. 

The  plaintiff  relies  for  the  exemption  claimed  by  her,  upon  the 
eighth  chapter  of  the  first  part  of  the  revised  statutes,  which  pro- 
vides for  the  "  assessment  and  collection  of  taxes."  The  fourth 
section  of  the  first  title,  in  enumerating  the  kinds  of  property 
exempt  from  taxation,  provides  that  "  Every  building  erected 
for  the  use  of  a  college,  incorporated  academy,  or  other  semi- 
nary of  learning;  every  building  for  public  worship;  every 
school-house,  court-house,  and  jail ;  and  the  several  lots  whereon 
Buch  buildings  are  situated,  and  the  furniture  belonging  to  each 
of  them,"  shall  be  exempt  from  taxation. 

It  is  urged  on  behalf  of  the  plaintiff,  that  the  premises  are  a 
seminary  of  learning,  within  the  meaning  of  this  statute.  It  is 
very  questionable,  however,  to  say  the  least,  whether  upon  a  just 
construction  of  it,  boarding-schools  of  this  description  are  compre- 
hended within  its  letter  or  spirit.  Tliis  school  was  established 
by  private  enterprise,  is  under  no  legal  or  public  control,  and  is 
no  more  of  a  public  character  than  any  boarding-house  or  other 
private  property  used  for  the  accommodation  of  the  public.  On 
the  other  hand,  the  institutions  among  which  seminaries  of 
learning  are  classed  in  this  statute,  are  not  merely  of  a  public 
character,  and  under  the  management  and  control  of  the  pub- 
lic, but  are  incorporated  and  endowed  by  the  state.  Tlie  clause 
is,  "  Every  building  erected  for  the  use  of  a  college,  incorporated 
academy,  or  other  seminary  of  learning."  The  maxim  noacitwr 
a  8ociu  appears  1x)  be  applicable  here,  and  to  limit  the  exemption 
firom  taxation  to  such  seminaries  alone  as  are  incorporated. 
The  expression  was,  no  doubt,  intended  to  cover  such  incorporated 
institutions  of  this  description,  as  might  not  be  properly  called 
colleges  or  academies. 

!N'either  does  it  appear  to  us  that  the  school  in  question  is  any 
more  within  the  spirit  than  the  letter  of  the  statute.  We  cer- 
tainly do  not  mean  to  detract  firom  the  great  responsibiUty  and 
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Ufiefulness  of  this  and  similar  schools ;  but  taxation  is  desi^cned 
to  be  an  equal  burden  upon  all;  and  if  anj  inequality  is 
allowed  to  exist,  it  is  supposed  to  be  in  favor  of  the  pour  rather 
than  of  the  rich.  Boarding-schools,  however,  are  not  within  the 
reach  of  the  poor.  Tlieir  children  live  in  such  accommodations 
as  can  be  provided  for  them  at  home,  and  are  taught  at  schools 
which  are  common  to  all,  and  which  are  expressly  exempted 
from  taxation.  If  boarding-schools,  therefore,  were  exempted 
from  taxation,  it  would  be  exclusively  for  the  benefit  of  the  rich. 

Tlie  exemption  claimed  would  seem,  too,  to  be  as  impolitic  as 
it  would  be  unequal  and  unjust.  The  law,  while  it  exempts  pub- 
lic property,  seeks  to  subject  all  private  property,  or  property 
devoted  to  private  benefit,  to  taxation.  Now  boarding  schools 
do  not  merely  furnish  a  place  for  the  instruction  of  their  pppils  ; 
that  is  but  a  small  part  of  the  use  to  which  they  are  devoted  ; 
they  also  provide  accommodations  for  considerable  portions  of 
the  families  of  the  rich.  If  the  children  of  the  rich  are  kept  at 
boarding  schools,  as  they  often  are,  for  a  great  part  of  their 
childhood  and  youth,  it  is  quite  obvious,  that  their  parents,  by 
being  freed  from  the  necessity  of  supporting  them,  and  pix>vld- 
ing  apartments  for  them  at  home,  are  to  the  same  extent,  if  they 
choose  to  be,  relieved  from  taxation. 

But  whatever  doubt  there  may  have  been  upon  this  question, 
appears  to  have  been  removed  by  legislative  construction.  The 
chapter  which  I  have  cited  from  the  revised  statutes,  is  a  re- 
enactment  with  some  alterations  of  "  an  act  for  the  assessment 
and  collection  of  taxes,"  passed  April  23, 1823.  (Laws  of  1823, 
p.  391,  §  3.)  This  act  provides,  that  "  no  college  or  incorporated 
academy,  nor  any  building  for  public  worship,  school  house,'* 
&c.,  shall  be  liable  to  taxation.  The  plaintiff's  boarding  school 
could  not  have  been  comprehended  in  this  act,  except  imder  the 
word  "  school  house."  The  legislature,  by  the  act  of  April  6, 
1825,  entitled  "  an  act  respecting  the  collection  of  taxes  in  the 
City  of  New  York,"  (Laws  of  1825,  p.  129,  §  3,)  have  declared 
or  limited  the  meaning  of  the  act  of  1823  in  this  particular,  by 
providing,  that  "  the  exemption  from  taxation  of  any  building 
for  public  worship,  or  any  school  under  and  by  virtue  of  the 
third  section  of  the  act  of  23d  April,  1823,  shall  not  extend  or 
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apply  to  any  such  building  or  premises  in  the  said  city,  unless 
the 'same  shall  be  exclusively  used  for  such  purposes,  and  exchi- 
sively  the  property  of  a  religious  society,  or  the  New  York  Free 
School  Society." 

It  was  admitted,  on  the  argument,  by  the  counsel  of  both  par- 
ties, that  if  the  act  of  1825  was  still  in  force,  it  settled  the 
question ;  but  the  plaintiff's  counsel  contended  that  that  act 
Lad  been  repealed  by  the  general  repealing  act  of  the  revised 
statutes,  and  that  the  question  was  unaffected  except  by  the 
chapter  which  I  have  cited  from  the  revised  statutes.  And  he 
contended  that  the  act  of  1825  was  repealed  in  this  manner : 
The  general  repealing  act  (3  K.  S.  165,  §  398)  repeals  the  act 
of  1823,  and  "  all  acts  amending  the  same."  And  he  insists  that 
as  the  act  of  1825  amends  the  act  of  1823,  the  act  of  1825  is 
repealed. 

Perhaps  the  act  of  1825  does,  in  this  single  particular,  in 
effect,  amend  the  act  of  1823  ;  but  it  does  not  purport  to  be,  and 
ifl  not  entitled,  an  amendatory  act.  We  do  not  think,  therefore, 
that  it  comes  within  the  repealing  statute.  It  is  not  to  be  sup- 
posed, that  in  framing  the  repealing  statute,  the  legislature 
intended  to  describe  the  acts  repealed  by  their  contents,  various, 
promiscuous,  and  unrelated  as  the  contents  of  some  of  those 
numerous  acts  were.  The  usual,  if  not  the  universal,  mode  of 
repealing  statutes  is,  to  distinguish  them  by  their  name  or  title. 
And  it  would  not  be  safe  to  admit  of  a  less  degree  of  certainty, 
in  an  express  repealing  statute ;  unless  possibly  in  a  case  where 
something  in  the  nature,  object,  or  spirit  of  the  subject  matter 
showed  a  clear  intent.  Such  is  not  the  case  here.  And  I  think 
an  examination  of  the  repealing  statute,  will  show  that  the  rule 
we  have  adverted  to  was  uniformly  acted  upon  by  the  legisla- 
ture in  framing  that  act. 

Besides,  the  list  of  acts  not  repealed  by  the  revision,  published 
in  the  third  volume  of  the  first  edition  of  the  revised  statutes,  (3 
H.  S.  660,)  contains  this  act;  and  the  revisers  in  their  preface 
to  that  volume  say,  that  that  and  the  other  lists  published  in  that 
volume,  were  inserted  in  compliance  with  the  directions  of  the 
legislature. 

The  judgment  in  favor  of  the  plaintiff,  at  the  special  term, 
must  be  reversed,  and  judgment  entered  for  the  defendant. 
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J.  HoTT  V.  A.  O.  Thohfsok  and  othere. 

In  each  state,  it  is  the  province  of  its  conrts  of  justice  to  deteimine  the  eonstnictioa  of 
its  statutes,  and  as  their  constraction  becomes  the  law  of  the  state,  it  moat  be 
regarded  and  followed  as  such,  by  all  foreign  tribunals. 

Where,  under  a  statute  for  prerenting  frauds  in  corporations,  which  enabled  the  eoort 
of  chancery  to  appoint  a  receiver  of  their  efiects,  and  clothed  him  with  power  to 
collect,  receive,  and  take  possession  of  the  same,  the  court  had  decided  that  die 
effect  of  such  appointment  was  only  to  substitute  the  receiver  for  the  directors  in 
that  power,  without  changing  the  title  of  the  property ;  it  was  held,  that  one  claim- 
ing under  an  aiwignment  from  such  a  receiver,  acquired  no  other  or  greater  title  than 
the  directors  could  have  transferred  if  no  receiver  had  been  appointed. 

Semb,  That  a  corporation  will  not  be  permitted  to  set  up,  against  one  claiming  in 
good  faith,  that  an  aaeignment  executed  under  its  seal,  attested  by  its  president  and 
cashier,  and  declaring  in  the  instrument  that  it  is  executed  in  pursuance  of  a  reeofai- 
tion  of  its  board  of  directors,  was  in  fact  executed  without  such  authority. 

Where  the  corporate  seal  is  proved  to  have  been  affixed  to  a  deed,  by  the  officers  to 
whom  its  custody  is  intrusted  ;  and  it  is  attested  by  such  officers  in  the  usual  form; 
it  will  be  presumed  that  they  were  authorized  to  perform  the  act,  and  the  burdeo 
of  proving  that  they  were  not,  is  cast  upon  the  party  impeaching  the  validity  of  the 
deed. 

In  such  a  case,  though  in  fact  the  seal  were  affixed  without  authority,  the  title  of  a 
bona  fide  purchaser  under  the  instrument  is  not  void.  It  is  presumptively  vahd, 
and  so  continues  till  set  aside  by  a  judicial  sentence. 

An  assignment  of  securities,  made  by  one  not  having  their  possession,  which  are  at  the 
time  in  the  possession  of  another  party  claiming  to  be  the  owner  of  the  same  in 
good  faith,  to  the  exclusion  of  the  former,  under  a  prima  facie  title,  is  illegal  and 
void.  It  is  the  transfer  of  a  lawsuit,  and  the  sale  of  a  disputed  title  by  one  out  of 
possession  ;  and  it  involves  the  offences  both  of  champerty  and  maintenance. 

The  common  law  forbids  every  transfer  of  a  diqiuted  light  or  title,  whether  relating 
to  real  or  personal  property,  by  a  party  out  of  possesaon.  The  statute  is  a  partial 
affirmance  of  the  common  law. 

The  assignment  of  securities  for  a  debt,  which  are  possessed  and  claimed  by  another 
adversely  to  the  aseigDor,  is  not  distinguishable  from  a  sale  of  goods  during  an 
advene  possession  of  the  same. 

Where  a  statute,  providing  for  the  appointment,  by  the  court  of  chancery,  of  recei^ets 
of  insolvent  corporations,  gave  them  no  authority  to  sell  property  which  they  had 
not  reduced  to  possession,  it  was  heldt  that  the  sale  of  mortgages  previously 
assigned  by  such  a  corporation  and  held  adversely  by  the  assigneeB,  could  not  be 
made  by  the  receiver  of  the  corporation,  and  that  an  order  of  the  court,  made  in  a 
suit  in  which  the  assignees  were  not  parties,  authorizing  him  to  transfer  each  seen- 
rities,  did  not  constitute  a  judidal  sale,  or  confer  upon  him  a  valid  authority  to 
make  the  same. 

(Before  Duer,  Mason,  and  Campbell,  J.J.) 
Dee.  5,  6,  7,  1849 ;  Feb.  23,  1850. 
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The  bill  in  this  cause  was  filed  in  the  supreme  court,  by  Jesse 
Hoyt  against  Abraham  G.  Thompson,  George  B.  Fisk,  The 
Long  Island  Eailroad  Company,  and  Digby  V.  Bell,  George  B. 
CSooper,  and  Gideon  O.  Whittemore.  The  three  last  named 
were  made  parties,  as  being  respectively,  the  auditor  general, 
the  treasurer,  and  the  secretary  of  state,  of  the  state  of  Michigan. 
The  object  of  the  bill  was  to  compel  the  defendant,  Thompson, 
to  assign  to  the  complainant,  a  bond  for  forty  thousand  dollars, 
and  certain  mortgages  securing  the  same,  executed  by  the  Long 
Island  Eailroad  Company  to  the  Morris  Canal  and  Banking 
Company  (or  given  in  renewal  of  the  same),  and  for  payment  of 
the  moneys,  if  any,  received  thereon  by  Thompson  and  Fisk,  or 
for  payment  of  the  same  by  the  Railroad  Company  to  the  com- 
plainant. Some  of  the  facts  set  forth  in  the  bill  will  be  found 
stated  in  the  opinion  of  the  court.  The  Morris  Canal  and 
Banking  Company  was  a  corporation  created  by  the  state  of 
New  Jersey ;  the  Long  Island  Railroad  Company  was  a  corpora- 
tion created  by  the  state  of  New  York;  all  the  property 
mortgaged  was  situated  in  this  state;  and  from  a  time  long 
before  November,  1839,  and  thence  till  1847,  Fisk  was  the 
president  and  the  active  manager  of  that  company.  In  Novem- 
ber, 1839,  the  Railroad  Company  being  indebted  tO'  the  Morris 
Canal  Company  in  about  $60,000,  executed  a  mortgage  on  various 
locomotive  engines  and  other  movables  for  the  security  of  the 
9ame.  The  debt,  before  December  9, 1840,  had  been  reduced 
to  $40,000. 

The  Morris  Canal  Company,  being  largely  indebted  to  the 
state  of  Michigan,  on  the  ninth  day  of  December,  1840,  assigned 
and  transferred  to  that  state,  the  debt  so  due  from  the  Railroad 
Company  and  the  mortgage  securing  the  same,  with  various 
other  property  and  things  in  action,  as  collateral  security  for  the 
payment  of  the  Canal  Company's  debt  to  the  state  of  Michigan. 
At  the  time  of  this  transfer,  the  oflScers  of  the  state  who  procured 
it  to  be  made,  knew  that  the  Morris  Canal  Company  had 
suspended  business,  was  insolvent,  and  was  owing,  over  five 
millions  of  dollars,  and  a  suit  was  then  pending  against  it  for  a 
Iflfge  debt  in  favor  of  Richards  &  Selden.  By  a  statute  of  New 
Jersey,  enacted  in  1829,  transfers  made  of  any  of  fheir  property 
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by  Buch  corporations,  which  have  suspended  business  for  want 
of  funds,  were  declared  to  be  utterly  void ;  with  a  proviso  in 
favor  of  bona  fide  purchasers,  who  bought  before  an  actual 
suspension,  and  without  notice  of  their  insolvency.  The  transfer 
to  the  state  of  Michigan,  it  was  alleged,  was  within  the  prohibi- 
tion of  this  act,  and  the  property  assigned  remained  subject  to 
be  controlled  for  the  benefit  of  the  company  ^s  creditors  according 
to  law. 

On  the  6th  of  March,  1841,  an  additional  mortgage  was 
executed  by  the  Eailroad  Company  to  the  Morris  Canal  Com- 
pany, on  the  bed  of  their  road  and  all  lands  and  fixtures  appurte- 
nant, as  a  further  security  for  the  debt  of  $40,000.  On  the  26th 
of  April,  1841,  this  mortgage  was  assigned  by  the  Canal  Com- 
pany to  the  state  of  Michigan,  without  the  authority  of  the 
board  of  directors.  The  assignment  was  signed  by  the  president 
and  cashier,  and  attested  by  the  seal  of  the  company,  and  on  its 
face  purported  to  be  made  pursuant  to  a  resolution  of  the  board 
of  directors,  and  it  was  recorded  in  the  counties  in  this  state 
where  the  lands  mortgaged  were  situated. 

Bichards  &  Selden  recovered  a  judgment  of  about  forty  thou- 
sand dollars  against  the  Morris  Canal  Company,  in  this  state  in 
May,  1841,  and  in  New  Jersey  on  the  7th  of  September,  1841, 
and  in  the  same  year  they  became  assignees  of  several  other 
judgments  against  the  company.  They  filed  a  bill  thereupon 
in  the  court  of  chancery  of  New  Jersey,  and  on  the  29th  of 
January,  1842,  the  chancellor  made  an  order  in  their  suit, 
founded  upon  the  insolvency  of  the  company,  appointing  three 
persons  receivers  of  all  its  property  and  effects,  to  be  disposed 
of  under  the  orders  of  the  court.  Tlie  New  Jersev  statute  of 
1829,  authorized  the  court  of  chancery  to  appoint  receivers  in 
such  cases. 

In  July,  1842,  the  railroad  company  received  from  the  state  of 
Michigan  a  surrender  of  the  mortgage  on  their  chattels,  and 
executed  new  mortgage  on  chattels,  signed  by  Fisk  as  pre- 
sident. Mr.  Fisk,  in  October,  1840,  became  a  director  of  the 
Morris  Canal  Company,  and  on  the  third  day  of  November,  1841, 
as  one  of  a  committee  of  the  directors,  made  a  report  showing 
the  insolvency  of  the  company,  and  attributing  it  to  its  transac- 


NEW  YORK— FEBRUARY,  1850.  419 

Hoyt  ▼.  Thompson. 

tioDs  in  1836  and  1837.  The  bill  charged  that  Yiak  was  aware 
of  the  company's  situation  and  affairs  on  the  15th  October,  1840. 

On  the  30th  of  May,  1843,  the  state  of  Michigan,  for  $20,000, 
transferred  to  the  defendant,  Thompson,  for  the  benefit  of  him- 
self and  Fisk,  the  debt  and  mortgages  of  the  railroad  company, 
which  debt  was  perfectly  good  and  well  secured.  Thompson 
was  aware  that  these  securities  had  been  transferred  to  the  state 
of  Michigan  iDegally,  as  before  stated.  On  the  15th  of  June, 
1843,  Thompson  obtained  from  the  railroad  company,  through 
Fisk,  a  new  mortgage  of  chattels  for  the  debt  of  $40,000,  on  sur- 
rendering the  old  one  on  the  same  property.  The  debt,  with 
arrears  of  interest,  amounted  on  the  1st  May,  1847,  to  $51,235  02, 
and  December  6th,  1845,  a  new  mortgage  of  chattels  was  exe- 
cuted by  the  railroad  company  to  Thompson  for  his  security. 
The  company,  with  full  knowledge  of  the  facts,  have  paid  part 
of  the  debt,  so  as  to  reduce  it  to  $30,000. 

In  December  1844,  the  complainant  purchased  of  Kichards  & 
Selden,  their  judgments  against  the  Morris  Canal  Company ; 
and  by  order  of  the  court  of  chancery  of  New  Jersey,  the 
receivers  of  that  corporation,  in  part  payment  of  those  judg- 
ments, on  the  13th  of  November,  1845,  assigned  to  the  complain- 
ant the  debt  so  due  from  the  railroad  company  to  the  canal  com- 
pany, before  described.  The  complainant  claimed  to  be  the 
owner  of  the  debt,  by  means  of  this  transfer. 

The  defendants,  Thompson,  Fisk,  and  The  Long  Island  Eail- 
road  Company,  separately  demurred  to  the  bill  for  want  of 
equity.  The  cause  was  heard  before  IIublbut,  J.,  at  the  special 
term  of  the  supreme  court,  who  overruled  the  demurrera.  In 
March,  1849,  an  order  for  a  rehearing  was  granted  by  the 
general  term,  and  the  cause  was  subsequently  transferred  to 
this  court. 

T.  H.  Badmcm  and  A.  Mann^  Jr,^  for  the  defendant,  Thompson. 

J.  G.  King^  Jr.^  for  Fisk  and  The  Long  Island  Bailroad  Com- 
pany. 

8.  Scmxay  and  W.  M.  Evwrts^  for  the  complainant. 
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By  the  Coukt.  Dceb,  J. — ^The  groundB  upon  which  we  shall 
decide  this  case  will  render  unnecessary  the  consideration  of 
many  of  the  questions  that  were  elaborately  discussed  at  the 
hearing ;  and  as  in  the  progress  of  a  litigation  that  may  still  be 
expected,  the  same  questions  may  again  be  raised,  we  shall 
abstain  from  any  expression  of  our  present  views  in  relation  to 
them. 

The  plaintiff  claims  to  be  the  assignee  of  a  debt  of  $40,000, 
which  in  its  origin,  was  due  from  the  defendants,  The  Long 
Island  Eail  Boad  Company  to  The  Morris  Canal  and  Banking 
Company,  and  the  payment  of  which  was  secured  by  the  bond 
of  the  former  company  and  by  two  successive  mortgages,  one  a 
chattel  mortgage,  the  other  covering  the  railroad  itself^  its  rights, 
privileges,  and  appurtenances. 

The  main  objects  of  the  bill  are  to  set  aside  a  prior  assignment 
of  the  debt  and  its  securities  from  the  Morris  Canal  and  Banking 
Company  to  the  state  of  Michigan,  and  a  subsequent  assignment 
fi*om  the  state  to  the  defendant,  Thompson,  and  to  obtain,  as 
against  the  Long  Island  Bailroad  Company,  the  ordinary  decree 
of  foreclosure  and  sale ;  and  if  we  are  bound  to  conclude  fix>m 
the  statements  in  the  bill,  that  the  plaintiff  is  the  legal  or 
equitable  owner  of  the  debt,  or  is  entitled  in  his  own  name  to 
demand  its  payment,  his  right  to  maintain  the  present  suit 
cannot  be  questioned. 

The  plaintiff  derives  his  title  frx)m  the  receivers  of  the  Morris 
Canal  and  Banking  Company,  who,  in  consequence  of  the 
insolvency  of  that  company,  were  duly  appointed  by  the 
chancellor  of  the  state  of  New  Jersey,  upon  the  29th  of  January, 
1842,  in  conformity  to  the  provisions  of  an  act  of  the  legislature 
of  that  state,  entitled  an  act  '^  to  prevent  frauds  by  incorporated 
companies."  The  terms  of  the  order  of  the  chancellor,  which 
exactly  correspond  with  those  of  the  law,  give  to  the  receivers 
*'  ftill  power  and  authority  to  demand,  sue  for,  collect,  receive, 
and  take  into  their  possession,  all  the  goods  and  chattels,  rights 
and  credits,  moneys  and  effects,  lands  and  tenements,  books, 
papers,  choses  in  action,  bills,  notes,  and  property  of  eveiy 
desaription,  belonging  to  the  said  Morris  Canal  and  Banking 
Company,  at  the  time  of  its  insolvency,  or  suspension  of  buaineBs, 
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as  set  forth  in  the  bill  of  the  complainants,  and  to  sell,  convej, 
and  assign  all  the  said  real  and  personal  estate."  The  proper 
construction  of  this  order,  and  of  the  statute  upon  which  it  was 
founded,  is  evidently  the  first  subject  of  inquiry. 

We  shall  not  examine  the  question,  to  the  discussion  of  which , 
the  arguments  of  the  counsel  on  both  sides  were  mainly  directed, 
namely,  whether  the  act  of  the  legislature  of  New  Jersey,  and 
the  order  of  the  court  of  chancery,  can  be  construed  to  have  had  an 
extra  territorial  operation,  so  as  to  have  vested  in  the  receivers  a 
legal  or  equitable  title  to  any  of  the  property  or  eifects  of  the 
corporation  not  within  the  jurisdiction  of  the  state.  We  decline 
to  consider  this  question,  because  we  are  now  satisfied,  (although 
upon  the  hearing  our  impressions  were  somewhat  difierent,)  that, 
in  reality,  it  is  not  involved  in  the  cause. 

It  may  be  perfectly  true,  that  it  is  competent  to  a  state 
legislature  to  direct  a  transfer  to  receivers  of  all  the  property  and 
efiects,  wherever  situated,  of  an  insolvent  corporation,  created 
by  its  own  laws,  and  that  it  would  be  our  duty  to  give  full  faith 
and  efifect  to  the  judgment  or  decree  of  a  state  tribunal,  in 
conformity  to  the  provisions  of  such  a  statute.  But  there  is 
conclusive  evidence  that  in  this  cause  the  act  of  the  legislature 
of  New  Jersey,  and  the  consequent  order  in  chancery,  were  not 
designed  to  operate,  even  within  the  jurisdiction  of  that  state,  as 
a  transfer  to  the  receivers  of  the  whole  or  any  portion  of  the 
property  of  the  insolvent  corporation.  In  a  case  which  escaped 
the  attention  of  the  counsel,  Willink  v.  The  Morris  Canal  and 
Bcmhing  Company^  3  Green's  Ch.  R.  400,  the  chancellor  of 
New  Jersey  expressly  decided,  that  the  only  effect  of  the  statute 
and  of  the  order  which  he  had  founded  upon  its  provisions,  was 
to  substitute  the  receivers  in  the  place  of  the  directors  of  the 
company,  for  the  purpose  of  settling  up  and  closing  its  affairs, 
and  that  the  company  was  not  dissolved,  nor  the  title  to  its 
property  changed,  but  only  a  power  delegated  to  the  receivers  to 
take  charge  of  and  sell  it.  This  construction  of  the  statute  we 
think  is  fully  justified  by  its  terms,  and,  at  any  rate,  it  is  that 
which  we  are  bound  to  adopt. 

In  each  state  it  is  the  province  of  its  courts  of  justice  to 
determine  the  construction  of  its  statutes,  and  as  the  construction 
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which  they  adopt  becomes  the  law  of  the  state,  it  must  be 
regarded  and  followed  as  such  by  all  foreign  tribunals.  Hence 
the  averment  in  the  present  bill,  that  by  force  of  the  order  or 
decree  of  the  chancellor  of  New  Jersey,  all  the  property  and 
assets,  including  the  debt  in  controversy,  belonging  to  the  Morris 
Canal  and  Banking  Company,  when  it  first  became  insolvent, 
were  vested  in  the  receivers,  must  be  rejected  as  an  imsound  and 
groundless  conclusion  of  law. 

The  company  was  not  divested  of  any  portion  of  its  property, 
and  no  title  or  interest  of  any  kind  passed  to  the  receivers.  It 
may  be  thought,  however,  that  although  the  receivers  had  only 
a  naked  authority,  not  clothed  with  any  title  or  interest,  yet 
substantially  the  same  question,  that  we  have  declined  to 
consider,  is  still  necessary  to  be  decided.  The  extent  of  their 
authority,  it  may  be  said,  is  as  necessary  to  be  ascertained  as 
the  extent  of  their  title,  had  a  title  been  given  to  them.  But  in 
reality,  if  the  acts  of  the  receivers  are  to  be  judged  by  the  same 
rules  that  w6uld  have  been  applied  to  those  of  the  directors,  no 
such  question  is  requisite  to  be  considered.  If  the  assignment 
under  which  the  plaintiff  claims  was  made  by  the  receivers 
in  the  name  and  under  the  seal  of  the  company,  it  is  just  as 
valid  as  if  it  had  been  mad^  under  the  sanction  of  the  directors 
in  a  similar  form ;  while  on  the  other  hand,  if  the  assignment 
was  made  by  the  receivers  in  their  own  names,  and  as  the 
transfer  of  a  title  vested  in  themselves,  its  invalidity  can  hardly 
be  doubted.  {Bank  of  Metropolis  v.  ChiUscTdiech^  14  Peters  R. 
19 ;  Hatch  v.  Barr^  1  Ohio  R.  390.)  The  averments  in  the  bill 
upon  this  subject  are  materially  defective.  They  leave  it  wholly 
uncertain  whether  the  assignment  upon  which  the  plaintiff  relies 
as  the  source  of  his  title  was  made  by  the  receivers  in  their  own 
right  and  in  their  own  names,  or  as  the  representatives  and  in 
the  name  of  the  company.  It  is  stated  to  have  been  made 
under  a  special  order  of  the  chancellor,  but  to  enable  us  to  say 
affirmatively  that  under  this  order  the  plaintiff  has  acquired  the 
title  which  he  claims,  the  t^rms  of  the  order,  and  of  the  assign- 
ment that  followed,  ought  to  have  been  fully  set  forth.  These 
are  defects,  however,  that  may  be  supplied  by  amendment,  and 
as  we  desire  to  reach  the  merits  of  the  case,  we  shall  consider 
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the  bill  in  these  respects  as  amended.  We  shall  assume  that 
the  assignment  was  made  in  the  form  that  perhaps  alone  could 
render  it  valid.  We  shall  assume  that  it  was  an  act  of  the 
company,  sanctioned  by  the  court  and  directed  by  the  receivers. 

The  question,  therefore,  whether  the  plaintiff  by  virtue  of  his 
assignment  became  the  legal  or  equitable  owner  of  the  debt  in 
controversy,  is  seen  to  be  exactly  the  same  as  whether  an  assignr 
xnent,  having  this  effect,  could  at  that  time  have  been  ordered 
by  the  board  of  directoiTB,  had  not  their  authority  been  superseded 
by  that  of  the  receivers.  And  it  is  certain  that  no  such  transfer 
could  have  been  made,  unless  the  debt  at  that  time  belonged  to 
the  Morris  Canal  and  Banking  Company,  and  a  suit  for  its 
recovery,  in  the  name  of  the  company,  could  then  have  been 
maintained. 

It  is  true  that  the  decree  appointing  the  receivers,  authorizes 
them  to  sell  and  assign  any  of  tlie  debts  belonging  to  the  com- 
pany, at  the  time  of  its  insolvency  and  suspension  of  business,  aa 
set  forth  in  the  bill  npon  which  the  decree  was  founded.  And 
it  is  possible  that  tlie  time  of  the  insolvency  thus  set  forth,  may 
have  preceded  any  assignment  of  the  debt  and  its  securities  to 
the  state  of  Michigan.  But  had  this  fact  been  distinctly  and 
positively  averred,  which  it  certainly  is  not,  we  should  have 
regarded  it  as  wholly  immaterial,  since  as  the  state  of  Michigan 
was  not  a  party  to  the  suit  in  which  the  receivers  were  appointed, 
its  rights  couM  not  be  affected  by  a  decree  referring  the 
insolvency  of  the  company  to  any  day  prior  to  that  upon  which 
its  title  was  acquired.  It  was  beyond  the  power  of  the  chan- 
cellor to  avoid  by  an  ex  parte  decree,  any  conveyance  or  assign- 
ment made  by  the  company  before  the  commencement  of  the 
tjuit ;  nor  could  we  attribute  this  effect  to  his  decree,  without 
violating  a  rule  of  natural  and  universal  justice,  which  the 
jurisprudence  of  every  civilized  nation  adopts ;  namely,  that 
those  only  are  bound  by  a  judicial  sentence,  to  whom  an  oppor- 
tunity of  defending  their  rights  has  been  given.  It  has  been 
most  justly  held  that  an  assignment  in  bankruptcy,  which  vesta 
in  the  assignees  all  the  property  of  the  bankrupt  from  the  time 
of  the  commission  of  the  acts  of  bankruptcy  set  forth  in  the 
proceedings,  has  no  retroactive  force,  so  as  to  divest  or  impair 
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mn  intermediate  title  derived  firom  the  bankrupt.  (Holmes  t. 
jRem^en^  4  John.  Ch.  R.  477.)  And  it  would  be  &till  more  nniea- 
fionable  to  attribute  this  force  to  a  decree  which,  without  attempt- 
ing to  change  the  property,  confers  only  an  authority  to  sue. 

We  therefore  repeat,  that  unless  it  clearly  appears  from  the 
statements  in  the  bill,  that  the  Morris  Canal  and  Banking  Com- 
pany had  a  valid  title  to  the  debt  in  controversy  at  the  time  of 
its  transfer  by  the  receivers,  and  could  then  have  maintained  a 
suit  for  its  recovery,  the  title  of  the  plaintiff,  which  can  only  be 
valid  as  derived  from  the  company,  cannot  be  sustained.  The 
bill,  as  we  understand  it,  expressly  avers  that  the  debt  was  at  this 
time  due  to  the  company,  and  the  question  that  we  are  required 
to  determine  is,  whether  this  essential  averment  is  sustained  or 
disproved  by  other  facts  alleged  or  admitted  in  the  bill. 

The  facts  necessary  to  be  considered  in  determining  this  ques- 
tion, must  now  be  stated.  It  appears  &om  the  bill,  that  the 
Morris  Canal  and  Banking  Company  was  largely  indebted  to 
the  state  of  Michigan,  and  that  for  the  purpose  of  securing  the 
eventual  payment  of  this  debt,  in  whole  or  in  part,  the  president 
and  cashier  of  the  bank,  on  the  9th  of  December,  1840,  entered 
into  an  agreement,  under  the  seal  of  the  company,  with  the 
treasurer  and  agent  of  the  state,  by  which  they  transferred 
and  assigned  to  the  state,  the  debt  due  from  the  Long  Island 
Bailroad  Company,  and  the  bond  and  chattel  mortgage,  which 
at  that  time  were  the  only  securities  for  its  payment.  It 
is  true  that  the  agreement  refers  to  a  judgment  against  the 
Long  Island  Eailroad  Company  as  the  security  assigned,  but 
the  bill  admits  that  this  is  an  error  in  description,  and  that 
the  bond  and  chattel  mortgage  are  the  securities  which  were 
really  meant,  and  were,  in  fact,  assigned  and  delivered.  It 
further  appears  that  on  the  6th  of  March,  1841,  the  Long  Island 
Bailroad  Company,  as  an  additional  security  for  the  satisfaction 
of  its  debt,  executed  and  delivered  to  the  Morris  Canal  and 
Banking  Company,  the  second  mortgage,  covering  the  railroad, 
its  privileges  and  appurtenances,  and  all  other  lands  and  real 
estate  belonging  to  the  railroad  company,  in  the  counties  of 
Queens  and  Suffolk ;  and  that  on  the  26th  of  April,  in  the  same 
year,  this  mortgage  waa  assigned  as  a  further  security  to  the 
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Btate  of  Michigan,  and  on  the  28th,  together  with  the  assignment, 
was  recorded  in  the  clerk's  office  of  the  county  of  Kings.  It  also 
plainly  appears  from  statements  in  the  bill,  although  the  fact  is 
not  distinctly  averred,  that  this  mortgage  passed  into  the  posses- 
sion of  the  state  of  Michigan,  and  is  now  held  by  its  assignee, 
the  defendant  Thompson. 

Considering  the  assignment  of  the  debt  and  its  securities  to 
the  state  of  Michigan  as  an  entire  transaction,  the  main  object 
of  the  bill  is,  to  set  it  aside  as  fraudulent  and  void ;  and  as  all  the 
defendants  are  expressly  charged  with  notice  of  the  facts  upon 
which  the  allegation  of  fraud  is  rested,  the  case  must  be  deter- 
mined upon  the  same  principles  that  must  have  been  applied, 
had  the  state  of  Michigan  made  no  transfer  of  the  title,  if  any, 
that  it  originally  acquired. 

The  questions  to  be  determined,  therefore, 'are,  whether  the 
state  of  Michigan,  under  the  assignments  that  have  been  stated, 
acquired  any  title  to  the  debt  in  controversy ;  and  if  this  ques- 
tion must  be  answered  in  the  affirmative,  whether  the  nature  of  its 
title  was  such,  that  so  long  as  it  was  outstanding  it  precluded  a 
transfer  of  the  same  debt  by  the  Morris  Canal  and  Banking 
Company,  or  its  receivers,  to  the  plaintiff  or  any  other  person. 
It  is  insisted,  upon  the  part  of  the  plaintiff,  that,  assuming  the 
averments  in  the  bill  to  be  true,  the  pretended  title  of  the  state 
of  Michigan  was  absolutely  void,  or,  if  voidable  only,  that  its 
invalidity  may  be  declared,  and  payment  of  the  original  debt, 
as  now  due  to  the  plaintiff,  be  enforced  by  a  decree  in  the  pre- 
sent suit,  upon  the  following  grounds  : 

1st.  That  the  president  and  cashier  of  the  Morris  Canal  and 
Banking  Company,  in  transferring  the  debt  and  its  securities  to 
the  state  of  Michigan,  acted  without  authority  and  in  breach  of 
their  trust,  and  that  their  want  of  authority  was  known  to  the 
state  of  Michigan,  or  its  agents ;  and  2d.  That  when  the  assign- 
ments were  made,  the  company  was  insolvent,  and  its  insolvency 
known  to  the  state  of  Michigan ;  and,  consequently,  that  the 
transaction  was  fraudulent  and  void,  under  the  provisions  of  the 
act  of  the  legislature  of  New  Jersey,  to  which  we  have  before 
referred.  These  objections  will  be  considered  in  the  order  in 
which  they  have  been  stated. 
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The  averments  in  the  bill  in  relation  to  the  first  assignment, 
that  of  the  bond  and  chattel  mortgage,  are  explicit  and  ftill— 
that  it  was  made  bj  the  president  and  cashier  in  violation  of  their 
trust,  without  any  authority,  expressed  or  implied,  and  that 
these  facts  w^ere  at  the  time  fully  known  to  the  agent  of  the  state 
of  Michigan.  But  the  averments  in  respect  to  the  second  and 
most  important  assignment,  that  of  the  mortgage  upon  the  rail- 
road and  its  privileges,  are  materially  different;  and  it  is 
manifest,  that  if  this  assignment  operated  as  a  transfer  of  title, 
its  necessary  effect  was,  to  ratify  and  confirm  the  prior  transac- 
tion. 

If  it  passed  the  mortgage,  it  must  also  have  passed  the  bond 
to  which  the  mortgage  refers,  and  the  payment  of  which  it  was 
given  to  secure.  This  assignment,  which  was  made  by  a  sepa- 
rate instrument,  under  the  seal  of  the  company,  signed  by  the 
president,  and  attested  by  the  cashier,  embodies  in  its  attesta- 
tion clause,  the  positive  declaration,  that  it  was  made  in  pur- 
suance of  a  resolution  of  the  board  of  directors ;  and  to  the  truth 
of  this  fact  the  president  and  cashier,  or  one  of  them,  must  have 
made  oath,  or  'the  instrument  could  not  have  been  recorded.  It 
is  true  the  bill  avers  that  the  assignment  was  made  without  any 
authority  from  the  board  of  directora,  and  that  the  representation 
of  such  authority  contained  in  the  attestation  clause  was  false 
and  fraudulent.  But  it  does  not  aver  that  the  falsity  of  the 
representation  was  known  to  the  state  of  Michigan  or  its  agents, 
or  that  they  were  in  any  manner  parties  to  the  alleged  fi-aud ; 
and  in  the  absence  of  any  charge  of  notice,  or  participation,  we 
must  intend  that  the  state  of  Michigan  received  the  assignment 
in  good  faith,  and  relied  upon  it  as  conferring  a  title  that  the 
company  could  never  deny  or  impeach.  Taking  into  considera- 
tion all  the  facts  that  have  been  stated,  we  exceedingly  doubt 
whether  the  Morris  Canal  and  Banking  Company  was  not  estop- 
ped from  denying  the  validity  of  the  assignment  as  a  corporate 
act,  and,  consequently,  whether  the  averment  of  the  want  of  an 
authority  derived  from  its  directors  ought  not  to  be  wholly  dis- 
regarded. As  the  will  of  a  corporation  can  be  manifested  only 
through  its  agents,  there  can  be  no  safety  in  dealing  with  a  cor- 
poration at  all,  unless  it  has  agents  who  can  furnish  to  others 
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concluBive  evidence  of  its  acts ;  that  is,  agents  by  whose  decla- 
rations and  conduct,  when  acting  within  the  general  scope  of 
their  authority,  the  corporation,  in  respect  to  innocent  pur- 
chasers or  assignees,  must  be  bound.  We  should,  therefore, 
have  great  difficulty  in  saying  that  the  state  of  Michigan,  in  the 
present  case,  had  not  all  the  evidence  that  the  transfer  of  the 
debt  in  controversy  was  authorized  by  the  board  of  directors, 
that  the  law  can  reasonably  require.  Let  it  be  admitted  that 
the  parties  interested  in  a  transaction  which  depends  for  its 
validity  upon  the  action  of  a  board  of  directors,  are  bound  to 
inquire  whether  the  necessary  resolution  had  been  passed,  the 
questions  still  remain  to  be  answered,  how  and  of  whom  is  the 
inquiry  to  be  made  ?  And  what  is  the  nature  of  the  evidence 
which  they  are  justified  in  demanding,  and  upon  which  they  are 
warranted  to  rely?  That  they  are  bound,  or  are  entitled  to 
demand,  a  personal  inspection  of  the  books  of  the  corporation, 
in  which  the  proceedings  of  the  directors  are  recorded,  has  never 
been  held  nor  supposed ;  and  if  not,  those  proceedings  can  only 
be  made  known  by  the  officers  to  whom  the  custody  of  the  books 
is  intrusted.  These  officers  must,  therefore,  be  considered  as  the 
agents  by  whom  the  corporate  will  is  to  be  manifested :  they 
have  a  general  authority  to  impart  the  knowledge  to  those  who 
are  interested  to  obtain,  and  have  the  right  to  possess,  it ;  and 
upon  principle,  the  communication  which  they  make  to  such 
persons,  must  be  binding  upon  the  corporation  which  trusts  and 
employs  them.  That  the  responsibility  of  a  principal  is  not  con- 
fined to  cases  in  which  his  agent  acts  under  an  express,  or 
implied,  authority,  but  exists  in  all  cases  where  the  agent  is  held 
out  to  the  public  as  possessing  the  competent  authority,  is  a  doc- 
trine which  pervades  the  whole  law  of  agency,  and  is  constantly 
applied  to  the  protection  of  innocent  parties.  (Story  on  Agency, 
§  443  and  §  127,  and  cases  there  cited.) 

The  present  case  seems  to  be  clearly  embraced  within  the 
principle  upon  which  this  wise  and  equitable  doctrine  is 
founded. 

It  is  not  our  intention,  however,  to  place  our  decision  upon 
this  ground ;  we  cannot  find  that  the  exact  question  has  ever 
been  determined,  and  it  must  be  admitted  that  its  proper  deter- 
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mination  is  rendered  somewhat  doubtful  by  the  language  of 
judges  as  well  as  of  text  writers.  We  therefore  prefer  to  decide 
the  case  upon  reasons  not  merely  satisfactory  to  our  own  minds, 
but  fully  borne  out  by  prior  decisions. 

Whilst  all  the  modem  authorities  agree  that  the  seal  of  a 
corporation  is  not  alone  sufScient  to  authenticate  the  deed  or 
instrument  to  which  it  is  affixed,  it  is  equally  certain,  that  where 
the  corporate  seal  is  proved  to  have  been  affixed  by  the  officers 
to  whom  its  custody  is  intrusted,  and  the  instrument  is  signed 
and  attested  in  the  usual  form  by  the  same  officers,  it  will  be 
presumed  that  they  were  fully  authorized  to  perform  the  act,  and 
the  burthen  of  pi'oving  that  they  exceeded  their  power  is  cast 
upon  the  party  who  impeaches  the  title  which  the  instrument 
purports  to  convey.  {Clark  v.  The  Imperial  Oa»  Company^ 
4  Bam.  and  Adolph.  315 ;  President^  i&c.^  of  Berks  and  Dau- 
phin Turnpike  lioad  v.  Myer%^  6  Sergt.  and  Eawle  12  ;  Baptist 
Church  V.  Mvlford^  3  Halsted  183 ;  Johnson  v.  BusJk^  3  Barb. 
Ch.  K.  239.) 

It  follows  inevitably  from  this  doctrine,  that  even  where  the 
corporate  seal  has  been  affixed  to  an  instrument  so  attested, 
without  authority,  the  title  of  a  bona  fide  purchaser  or  assignee, 
so  far  from  being  absolutely  void,  is  presumptively  valid ;  and, 
until  it  has  been  set  aside  or  declared  void  by  a  judicial  sentence, 
constitutes  him  in  judgment  of  law,  the  legal  or  equitable  owner 
of  the  property  or  chose  in  action  conveyed  or  assigned.  Hence, 
if  we  remove  from  the  present  case,  (as  in  reference  to  the 
question  we  •  are  now  considering  we  certainly  must,)  every 
imputation  of  notice  to  the  parties,  it  cannot  be  doubted  that  the 
state  of  Michigan,  having  in  its  possession  the  prima  facie  evi- 
dence necessary  to  sustain  its  claims,  had  a  perfect  right  to 
demand  and  enforce  the  payment  of  the  debt,  nor  that  every 
payment  made  by  the  Long  Island  Eailroad  Company  would 
have  operated,  according  to  its  extent,  as  an  entire  or  partial 
discharge  from  its  prior  liability ;  while,  on  the  other  hand,  the 
Morris  Canal  and  Banking  Company,  from  its  inability  to  pro- 
duce the  securities  upon  which  its  title  rested,  was  in  no  con- 
dition to  assert  its  rights,  nor  until  the  presumptive  title  which 
its  agents  had  given,  had  been  ascertained  and  declared  to  be 
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void,  could  it  justly  demand  or  legally  enforce  the  payment  of 
the  debt.  It  cannot,  therefore,  be  said  with  truth  that  the  debt 
belonged  to  the  Morris  Canal  and  Banking  Company  at  the 
time  of  its  transfer  by  the  receiver.  The  title  of  the  company 
had  been,  for  the  time,  divested  by  the  act  of  its  agents,  nor 
could  it  be  revested,  until  this  act  had  been  rescinded  by  the 
consent  of  the  parties,  or  by  a  judicial  sentence.  In  the  interval, 
all  that  remained  to  the  company  was  a  right  of  action  to  set 
aside  the  assignment  and  reclaim  the  securities ;  and,  until  by 
these  means  its  original  title  was  restored,  it  had  not  the  power 
to  make  another  assignment  of  the  debt,  so  as  to  enable  the 
assignee  to  maintain  an  action  in  his  own  name  for  its  recovery. 
The  debt,  it  must  be  remembered,  was  not  a  debt  resting  in 
parol,  but  the  bond  and  mortgages  which  were  the  securities  for 
its  payment,  werd  also  the  proper  evidences  of  its  existence. 
From  these,  the  debt  could  not  be  separated,  but  its  assignment, 
if  operative  at  all,  must  have  operated  to  pass  the  securities  to 
which  it  was  attached.  To  assign  the  debt,  was  to  assign  the 
bond  and  mortgages.  Such,  the  plaintiff  avers  in  his  bill,  was 
the  intention  and  effect  of  the  assignment  under  which  he  claims, 
and  it  is  upon  the  truth  of  this  allegation  that  he  founds  his 
prayer  for  relief.  The  question,  therefore,  is  most  distinctly 
raised,  whether  an  assignment  of  securities,  which  are  in  the 
possession  of  a  third  party,  claiming  in  good  faith  to  be  the 
owner  under  a  primA  facie  title,  can  be  sustained  ?  And  our 
examination  of  the  subject  compels  us  to  say,  that  without 
departing  from  the  law  as  it  has  long  been  settled,  we  cannot,  as 
a  court  of  equity,  give  effect  to  such  an  assignment,  or  lend  our 
aid  in  any  manner  to  a  person  claiming  under  it.  Such  a  person 
has  not  a  locv>%  sta/ndi  injudido.  The  assignment  of  a  debt,  under 
such  circumstances,  is  the  transfer  of  a  lawsuit,  to  be  prosecuted 
by  the  assignee  at  his  own  expense,  and  the  sale  of  a  disputed 
title  by  a  party  out  of  possession.  It  is  therefore  illegal  and 
void,  as  involving,  and  that  in  an  aggravated  form,  the  offences 
both  of  maintenance  and  champerty.  {Powell  v.  Knowler^  2 
Atk.  224 ;  Stn^achan  v.  Brcmder^  1  Eden  308 ;  Wallace  v. 
Duke  of  PorfUmd^  8  Ves.  493 ;  Stevens  v.  Bagwell^  16  Ves. 
189 ;  Wood  v.  Dormes^  18  Ves.  128  ;    BarOey  v.  RumU^  2 
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Sim.  &  St.  25 ;  Harrington  v.  Long^  2  Mylne  &  Keen  590 ; 
Stanley  v.  Jones^  7  Biug.  369  ;  1  Hawkins  P.  C,  b.  1,  eh.  86, 
§  1 ;  Story's  Eq.  Jur.  §  1048,  '49  and  '50.)    . 

It  is  a  mistake  to  suppose  that  the  law  of  champerty  is  derived 
exclusively  from  the  provisions  of  the  statute,  which  we  have 
re-enacted,  that  forbids  the  conveyance  or  sale  of  lands  by  a  party 
,out  of  possession.  The  statutory  prohibition  is  only  a  partial 
afflnnance  of  a  general  rule  of  the  common  law.  The  common 
law  forbids  every  transfer  of  a  disputed  title  or  right,  whether 
relating  to  real  or  personal  estate,  by  a  person  out  of  possession, 
and  it  is  manifest  that  the  reasons  of  public  policy  upon  which 
the  interdiction  is  founded,  apply  with  equal  force  to  every 
description  of  property.  (Hawkins  P.  C.  ut  sup.;  2  Story's  Eq. 
Jur.  §  1048 ;  4  Black.  Comm.  135 ;  Burke  v.  Green^  2  Ball 
&  Beatty  517  ;  Cholmanddey  v.  Clinton^  4  Bligh  K".  S.  4 ; 
Baker  v.  Whiting^  3  Sumner  475.) 

It  is  true  that  the  rule  of  the  common  law,  in  its  original 
extent  and  strict  interpretation,  prohibited  every  assigimient  of  a 
chose  in  action ;  but  although  in  modern  times  the  rule  has  been 
so  far  relaxed  as  to  permit  the  assignment  of  a  debt,  where  the 
securities  are  in  the  possession  of  a  creditor,  it  has  never  been 
held  nor  intimated  that  such  an  assignment  can  be  valid  where 
it  is  not  the  amount  or  existence  of  the  debt,  but  the  title  of  the 
creditor  which  is  disputed,  and  the  securities  are  at  the  time  in 
the  possession  of  a  third  party  claiming  bond,  fide  under  an 
adverse  title.  Nor  could  such  a  decision  be  made  without  an 
entire  subversion  of  the  principle  upon  which  the  law  of 
champerty  is  founded,  and  an  entire  abandonment  of  the  rules 
by  which  courts  of  equity,  in  judging  of  the  validity  of  such 
-  transactions,  have  hitherto  been  governed.  We  shall  err  greatly 
if  we  imagine  that  the  law  upon  the  subject  is  enforced  with  less 
rigor  in  courts  of  equity  than  in  courts  of  law ;  on  the  contrary, 
the  doctrine  in  equity  is  extended  to  many  cases  which  do  not 
fall  within  the  legal  definition  of  maintenance  or  champerty,  but 
which,  as  leading  to  the  same  mischievous  consequences,  are 
equally  repugnant  to  the  policy  of  the  law ;  and  the  aid  of  the 
court  is  uniformly  and  sternly  denied  whenever  the  transaction, 
in  quaint  but  expressive  language,  even  savors  qf  champerty. 
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{Powell  V.  Knowler  ;  Strachcm  v.  Brander  ;  WaUaee  v.  I>uke 
of  Portland;   Wood  v.  Dowries  ;  ubi  supra.) 

The  learned  judge  from  whose  decision  this  appeal  has  been 
taken,  observed  that  "a  right  of  action  to  recover  property 
fraudulently  or  tortiously  taken,  or  in  any  way  wrongfully  with- 
held, or  the  value  of  such  property,  is  perfectly  assignable,  and 
that  in  equity  the  title  of  the  assignee  is  fully  'recognized." 
But  these  observations,  could  we  admit  them  to  be  just,  have 
no  application  where  the  property  sought  to  be  recovered,  is 
held  in  good  faith  under  an  adveree  title.  It  is  not  necessary, 
however,  to  advert  to  this  distinction,  since  the  observations  of 
the  learned  judge,  admitting  them  to  be  applicable,  are  certainly 
inaccurate.  They  are  inconsistent  with  the  adjudged  cases,  and 
are  decisively  refuted  by  authorities  to  which  the  attention  of 
the  judge  could  not  have  been  directed.  We  deem  it  sufficient 
to  refer  to  the  decision  of  Chancellor  Kent  in  Arden  v.  Patter- 
8on^  5  John.  Ch.  R.  44 ;  a  decision  pronounced  upon  full  deli- 
beration, and  which,  until  we  shall  be  better  instructed  by  a 
higher  tribunal,  we  must  regard  as  authoritative  and  binding. 
The  plaintiff  Arden  was  wrongfully  in  possession  of  a  certain 
number  of  pipes  of  wine,  the  value  of  which  the  assignees  of 
the  real  owner,  an  insolvent,  had  attempted  to  recover  in  an 
action  of  trover,  but  from  the  defect  of  evidence  had  been  forced 
upon  the  trial  to  submit  to  a  non-suit.  The  defendant,  Patterson, 
an  attorney,  then  purchased  the  claim  from  the  assignees  for  a 
trifling  sum,  believing  that  he  would  be  able  to  establish  its 
validity.  He  accordingly  commenced  a  new  suit  against  Arden, 
and  succeeded  in  obtaining  a  judgment  for  more  than  five 
thousand  dollars.  The  assignees,  in  whose  names  the  suit  had 
been  brought,  and  the  judgment  recovered,  repenting  of  their 
bargain,  and  perhaps  thinking  that  they  had  been  overreached, 
then  made  a  compromise  with  Arden,  and  upon  receiving  from 
him  somewhat  less  than  half  of  the  amount  of  the  judgment, 
acknowledged  its  satisfaction.  The  supreme  court,  however, 
upon  the  application  of  Patterson,  vacated  the  satisfaction,  and 
authorized  him  to  levy  by  execution  the  whole  amount  of  the 
judgment.  Arden  and  the  assignees  then  united  in  filing  the 
bill,  praying  that  the  original  sale  and  assignment  to  Patterson 


432  CASES  IN  THE  SUPERIOR  COURT. 

Hoyt  ▼.  Thompeon. 

might  be  declared  illegal  and  Toid,  and  that  upon  receiving  back 
the  consideration  money  which  he  had  paid,  with  interest,  he 
might  be  perpetually  enjoined  from  proceeding  on  the  judgment ; 
and  the  chancellor,  upon  the  distinct  ground,  that  the  sale  to 
Patterson  was  void  for  champerty,  granted  the  relief  which  was 
asked.  It  is  true  that  in  his  opinion  he  laid  much  stress  upon 
the  circumstance  that  Patterson  was  an  attorney,  but  as  be  wae 
not  the  attorney  of  the  assignees,  it  is  plain,  that  there  was  no 
such  abuse  of  professional  confidence,  or  exercise  of  undue 
influence,  as  could  have  furnished,  of  itself,  a  substantive  ground 
of  relief;  the  circumstance,  therefore,  could  only  have  been 
adverted  to  as  aggravating,  and  not  as  necessary  to  constitute, 
the  offence  which  rendered  the  transaction  void ;  and  had  it  not 
appeared  in  the  case,  it  is  evident  from  the  whole  train  of 
the  reasoning  of  the  chancellor,  as  well  as  from  the  authorities 
to  which  he  refers,  that  the  same  decree  would  have  been 
pronounced. 

Unless  a  valid  distinction  can  be  stated  between  a  sale  of 
goods  during  an  adverse  possession,  and  an  assignment  of  secu- 
rities for  a  debt,  it  is  manifest  that  the  decision  in  Arden  ▼. 
Patterson  applies  to  the  present  case  with  a  conclusive  force ; 
and  as  no  such  distinction  has  been  pretended,  or  can  be  sup- 
posed to  exist,  we  cannot  refdse  to  yield  to  its  authority. 

It  is  true  that  Mr.  Justice  Story  has  expressed  a  doubt  whether 
the  doctrine  in  Arden  v.  Patteraon^  can  be  easily  reconciled 
with  other  cases,  and  particularly  with  Ha/rrington  v.  Zcm^,  2 
Mylne  &  K.  692,  and  ThoHUmer  v.  BHnkerhqff^  20  John.  R 
392 ;  but  we  confess  that,  upon  an  attentive  examination  of  the 
cases  referred  to,  we  have  been  unable  to  detect  the  incon- 
sistency which  this  learned  jurist  supposes  to  exist.  In  all  these 
cases,  there  were  special  circumstances  which,  in  the  opinion  of 
the  court,  rendered  it  proper  to  except  them  from  the  operation 
of  a  general  rule,  the  existence  and  terms  of  which  were  fully 
admitted.  There  were  no  similar  circumstances  in  Arden  v. 
Patterson^  nor  any  such  to  be  found  in  the  present  case.  It 
may,  perhaps,  be  allowed  that  the  chancellor  in  Arden  v.  PatUft' 
eon^  in  setting  aside  the  assignment,  after  Patterson  had  obtained 
a  judgment,  and  his  rights,  as  owner  of  the  judgment,  had  been 
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affirmed  in  a  court  of  law,  went  somewhat  beyond  the  English 
cases ;  but,  in  the  principle  of  his  decision,  he  is  fully  sustained 
by  a  series  of  adjudications,  and  especially  by  StracJicm  v. 
JBrander^  Wallace  v.  Duke  of  PorUamd^  Stevens  v.  Bagwell^ 
and  Wood  v.  Downes, 

The  more  recent  case  of  Prosser  y,  Edmonds^  1  Young  & 
Coll.,  Ex.  B.  481,  bears  a  closer  resemblance  to  the  present,  than 
any  that  have  been  cited,  and  in  fact,  so  perfect  is  the  similarity, 
that  there  is  hardly  a  sentence  in  the  elaborate  opinion  of  Lord 
Abinger,  which,  with  a  single  alteration  of  the  names  of  the 
parties,  we  might  not  with  entire  propriety  engraft  into  our  own. 
The  positions  which  his  lordship  establishes,  and  upon  which  the 
court  founded  its  decision,  are,  that  the  right  of  filing  a  bill  in 
equity  to  set  aside  a  prior  conveyance  or  assignment,  upon  the 
ground  of  fraud,  is  from  its  nature  incapable  of  being  assigned, 
and  that  the  rights  of  an  assignee  will  never  be  admitted  or 
enforced,  unless  it  appears  that  the  assignor  at  the  time  of  the 
assignment  had  a  substantial  possession,  oc  an  immediate 
capability  of  personal  enjoyment  of  the  property  conveyed ;  in 
other  cases,  he  has  only  a  naked  right  of  action,  the  transfer  of 
which,  as  an  act  of  champerty  and  maintenance,  the  policy  of 
the  law  strictly  prdhibits.  Applying  these  rules  to  the  case 
before  the  court,  his  lordship  added :  "  It  was  impossible  for  the 
assignee  in  this  case  to  derive  any  benefit  from  the  security, 
except  through  the  medium  of  this  court ;  he  has  purchased, 
therefore,  a  hostile  right  of  action  to  bring  parties  into  a  court  of 
equity  as  defendants  to  a  bill  filed  for  the  purpose  of  obtaining 
the  fruits  of  his  purchase ;"  remarks  which  describe  with  exact 
and  literal  truth  the  condition  of  the  plaintiff  in  the  present  suit. 
It  was  impossible  for  the  plaintiff  to  foreclose  the  mortgage 
against  the  Long  Island  Railroad  Company,  or  in  any  manner 
enforce  the  payment  of  the  debt ;  or,  indeed,  place  himself  in  a 
situation  to  acknowledge  its  satisfaction,  until  he  had  set  aside 
the  assignment  to  the  state  of  Michigan,  and  from  the  state  to 
the  defendant  Thompson  ;  he  purchased,  therefore,  no  more  than 
a  right  of  action,  which  he  knew  at  the  time  of  the  purchase 
could  only  be  rendered  available  by  a  hostile  suit.  Prosser  v. 
Edmonds  is  not  like  Arden  v.  Patterson^  a  controlling  authority, 
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but  the  reasoning  of  the  learned  judge  to  which  we  have  re- 
ferred, commands  our  entire  assent,  and  justifies  in  their  whole 
extent  the  conclusions  to  which  we  had  been  led  by  our  examin- 
ation of  the  prior  decisions. 

It  remains,  then,  only  to  inquire  whether  there  are  any  special 
circumstances  that  can  place  the  transaction,  upon  the  yalidity 
of  which  we  are  required  to  paas,  beyond  the  Intimate  scope 
of  the  doctrine  which  we  have  shown  to  be  established.  It  is 
flaid  that  the  general  rule  which  forbids  the  transfer  of  real  or 
personal  property,  including  choses  in  action,  during  the  con- 
tinuance of  an  adverse  possession,  is  not  applicable  to  a  judicial 
sale ;  and  if  the  term  judicial  sale  is  properly  restricted  in  its 
application,  the  truth  of  the  proposition  need  not  be  denied ;  but 
if  the  assignment  under  which  the  plaintiff  claims,  was  made  by 
the  receivers  in  the  exercise  of  their  general  powers,  we  cannot 
understand  upon  what  ground  it  is  supposed  that  it  can  be 
regarded  as  a  judicial  sale.  It  is  true  that  the  receivers  were 
appointed  by  an  order  or  decree  of  the  court  of  chancery,  but 
their  powers  as  receivers  were  defined  by  the  statute  under 
which  the  chancellor  acted  in  making  the  appointment,  nor  is 
there  the  slightest  reason  to  suppose  that  he  meant  by  his  decree 
to  enlarge  their  statutory  powers.  Under  the  terms  of  the 
statute  they  had  no  authority,  express  or  implied,  to  sell  any 
portion  of  the  real  or  personal  estate  of  the  company,  which  they 
had  not  reduced  into  possession ;  and  it  is  this  interpretation  of 
the  law  that  the  chancellor  must  have  adopted,  when  he  decided 
that  they  were  substituted  in  the  place,  and  clothed  with  the 
powers  of  the  directors.  Hence,  a  sale  made  by  them,  can  with 
no  more  propriety  be  denominated  judicial,  than  a  sale  by  the 
directors  whom  they  superseded. 

It  has,  however,  been  strongly  urged,  that  the  receivers,  in 
making  the  assignment,  were  not  acting  in  the  exercise  of  their 
general  powers,  but  in  pursuance  of  a  special  order  of  the  court, 
as  the  bill  expressly  alleges.  We  shall  not  enter  upon  the  ques- 
tion whether  such  an  order  could  be  regarded  by  us  as  a  valid 
and  independent  source  of  title ;  it  is  sufficient  to  say,  that  as 
neither  the  terms  of  the  order,  nor  of  the  petition  upon  which  it 
is  founded,  are  set  forth  in  the  bill,  we  are  left  wholly  without 
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the  means  of  judging  of  its  intention  and  eflfect.  The  chancellor, 
when  he  granted  the  order,  may  have  supposed  that  the 
securities  for  the  debt  were  in  the  actual  possession  of  the 
receivers;  he  may  have  been  wholly  ignorant  of  their  prior 
assignment  to  the  state  of  Michigan ;  and  in  the  absence  of  any 
averments  in  the  bill  to  contradict  the  presumption,  we  are  bound 
to  presume  that  he  was  so.  We  are  bound  to  presume  that  he 
would  not  have  directed  the  assignment,  had  the  facts  been  fully 
disclosed  to  him,  since  we  cannot  intend  that,  contrary  to  the 
policy  of  the  law  and  the  settled  maxims  of  his  court,  he  would 
have  given  his  sanction  to  the  purchase  of  a  law  suit  and  the  sale 
of  a  disputed  title ;  still  less  can  we  intend,  that  in  the  exercise 
of  a  special  jurisdiction,  he  would  have  exceeded  the  authority 
which  tlie  legislature  had  conferred.  Should  it  hereafter  appear 
that  the  order  which  is  relied  on  was  founded  upon  a  full  dis- 
closure of  the  material  facts,  it  will  then  become  necessary  to 
consider,  first,  whether  it  was  competent  to  the  chancellor  to 
enlarge  the  statutory  powers  of  the  receivers ;  and,  secondly, 
whether  the  validity  of  an  assignment  of  securities  upon  pro- 
perty in  this  state,  and  especially  of  a  mortgage  upon  real  estate, 
must  not  be  determined  by  an  exclusive  reference  to  our  own 
law,  unaffected  by  the  decision  of  any  foreign  tribunal.  These 
are  grave  and  difficult  questions,  upon  which  we  forbear  to 
express  or  intimate  an  opinion,  since  we  are  satisfied  that  the 
bill,  as  framed,  reveals  no  circumstances  to  prevent  the  applica- 
tion of  the  general  doctrine  of  the  court  in  relation  to  champerty 
and  maintenance ;  and,  consequently,  that  it  is  our  duty  to 
declare  that  the  assignment,  under  which  the  plaintiff  claims, 
having  been  made  to  him  when  the  securities  were  in  the  pos- 
session of  a  third  party,  claiming  under  a  hostile  title,  is  illegal 
and  void. 

The  observations  that  have  now  been  made,  it  is  evident,  dis- 
pose of  the  entire  case,  and  render  it  unnecessary  to  consider 
whether  the  assignment  to  the  state  of  Michigan  was  rendered 
void  by  the  alleged  insolvency  of  the  company  at  the  time.it  was 
made,  and  by  tie  knowledge  of  that  insolvency  which  the  bill 
imputes  to  the  state  and  its  agents.  Let  it  be  admitted  that  the 
title  of  the  state  was  liable  to  be  impeached  upon  this  ground^  it 
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cannot  be  pretended  that  the  assignment  was  absolutely  void ; 
nor  that,  until  it  was  set  aside,  can  it  be  denied  that  the  posses- 
sion of  the  state  nnder  it  was  clearly  hostile.  Nor  is  this  all.  If 
the  assignment  was  the  act  of  the  company,  (and  it  is  only  upon  this 
supposition  that  any  question  as  to  the  effect  of  the  insolvency 
of  the  company  can  properly  arise,)  the  transaction,  as  between 
the  parties,  was  perfectly  valid ;  for,  not  only  is  the  rule  univer- 
sal, that  a  fraudulent  conveyance  can  never  be  impeached  by  a 
party  or  privy  to  the  fraud,  but  by  the  express  terms  of  the 
New  Jersey  act,  to  which  we  have  so  often  referred,  it  is  only  as 
against  its  creditors,  that  the  conveyance  of  an  insolvent  corpo- 
ration is  declared  to  be  void.  The  decision  of  the  chancellor  in 
WiUinh  v.  TJie  Morris  Ccmal  and  Banking  Company ,  as  we 
understand  It,  denies  to  the  receivers  any  authority  to  maintain 
a  suit  in  their  own  names  that  could  not  be  maintained  in  the 
name  of  the  corporation ;  and  if  a  bill,  similar  to  the  present  in 
its  allegations  of  fraud,  could  not  have  been  filed  by  the  recei  vera 
either  in  their  own  names  or  in  the  name  of  the  company,  there 
remains  no  pretence  for  saying  that  it  can  be  sustained  in  the 
name  of  the  plaintiff.  "We  are  not,  however,  to  be  understood 
as  now  deciding  that  the  receivers  might  not  have  filed  a  bill 
in  their  own  names,  seeking,  in  behalf  of  the  creditors,  the  same 
relief  that  the  plp-intiff  requires ;  but  if  this  right  of  action  sub- 
sisted in  the  receivers,  it  was,  in  the  language  of  Lord  Abinger, 
a  hostile  and  naked  right,  which,  as  not  clothed  with  any  pos- 
session, or  immediate  capacity  of  possession,  they  had  not  the 
power  to  assign. 

The  positions,  that  although  the  plaintiff  may  not  be  entitled 
to  claim  as  an  assignee,  the  bill  may  yet  be  sustained  as  the  bill 
of  a  judgment  creditor,  or  as  filed  by  one  creditor  in  behalf  of 
all,  scarcely  required  to  be  noticed.  They  are  plainly  untenable, 
and,  as  such,  were  virtually  abandoned  by  the  able  counsel  who 
last  addressed  us  on  the  part  of  the  plaintiff.  The  only  title  set 
up  in  the  bill,  is  an  exclusive  title  in  the  plaintiff  as  assignee. 
It  is  upon  this  ground  alone  that  he  claims  relief;  it  is  to  this 
State  of  facts  alone  that  the  relief  which  he  claims  is  adapted. 
Oonsidering  the  bill  as  a  judgment  creditor's  bill,  or  as  filed  for 
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the  common  benefit  of  all  the  creditors,  the  averments  necessary 
to  mark  its  distinctive  character  are  wholly  wanting. 

The  demnrrer  mnst,  therefore,  be  allowed,  and  the  bill  be  dis- 
missed with  costs ;  but  the  usual  liberty  to  amend  is  given  to 
the  plainti^  and  we  think  it  not  unreasonable  to  allow  him  forty 
days  for  that  purpose.  In  granting  this  liberty,  however,  we 
are  not  to  be  understood  as  saying  that  the  bill  can,  in  our  judg- 
ment, be  so  amended  as  to  enable  the  plaintiff  to  maintain  the 
suit  in  his  own  name,  and  for  his  own  exclusive  benefit ;  but  as 
he  may  and  probably  will,  desire  to  appeal,  it  is  just  that  he 
should  have  the  opportunity  of  making  the  bill  as  perfect  as  he 
can  before  his  appeal  is  taken. 


TaLLMAN  V,   GsEEN. 

It  is  a  weU  settled  doctrine,  that  upon  the  execution  of  a  deed  or  contract  in  writing, 
all  preyious  representations  or  conversations  are  merged  therein,  and  the  instrument 
is  deemed  to  contain  the  stipulations  finally  agreed  upon  between  the  parties,  -and 
by  it  alone,  if  there  be  no  fraud,  their  rights  are  to  be  determined. 

A  grantee  has  no  remedy  in  equity,  on  the  mere  ground  of  a  failure  of  title,  except 
where  the  contract  or  some  of  its  stipulations  have  been  induced  by  fraud,  and 
where  the  vendee  had  no  means  of  discovering  their  falsity.  With  that  exception 
he  is  confined  to  the  covenants  in  the  deed,  and  where  the  deed  is  without  covenants 
he  has  no  remedy. 

Where  there  have  been  fraudulent  representations  upon  a  sale  as  to  a  material  fact, 
courts  of  equity  will  interfere  in  favor  of  a  purchaser,  even  after  acceptance  of  a  deed 
with  covenants  and  possession  taken ;  but  it  must  appear  affirmatively,  that  the 
representations  were  known  to  the  vendor  to  be  false,  and  they  must  be  such,  that 
the  purchaser  had  no  means  of  discovering  their  falsity. 

The  remedy  afforded  by  courts  of  equity,  does  not  consist  in  enforcing  the  covenants, 
but  in  rescinding  the  contract  altogether. 

The  plaintiff  was  the  grantee  of  certain  premises  from  the  defendant,  which  upon  the 
sale  were  alleged  by  the  defendant  to  be  unincumbered.  Subsequently  to  the  con- 
veyance, the  piaintifi*  discovered  that  the  premises  were  subject  to  the  payment  of  a 
quit  rent,  by  means  of  which  the  plaintifi*  lost  the  sale  of  the  premises  to  another 
party.  On  a  bill  filed  by  him  to  compel  the  defendant  to  have  the  rent  cancelled 
and  to  indemnify  him  against  the  same,  in  which  the  defendant  was  charged  with 
having,  upon  the  sale,  falsely  and  fraudulently  represented  the  premises  to  be  free 
from  all  incumbrance.  Held,  that  the  plaintifTs  only  remedy  was  in  an  action  for 
damages,  upon  the  covenants  of  his  deed,  the  quit  rent  being  matter  of  public  record. 
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All  bills  of  complaint  should  be  sufficiently  full  and  certain  to  enable  the  court,  upoo 

the  proof  or  admissioa  of  the  facta  contained  in  them,  to  grant  the  relief  sought. 
Held,  that  a  bill  filed  by  the  grantee  of  premises  to  compel  the  grantor  to  satisfy  a 
quit  rent  upon  the  same,  and  to  hold  the  plaintilT  hannleaa  therefrom,  and  which 
contained  no  avonnents  as  to  the  amount  of  the  rent,  the  time  or  manner  of  its  pay- 
ment,  nor  that  the  owner  of  the  rent  would  cancel  the  same,  was  bad  on  demurra' 
for  insufficiency  and  uncertainty. 
(Before  Duer,  Mason,  and  Camtbcll,  J.J.) 
Feb.  15 ;  Feb.  23,  1850. 

Demurrer  to  a  bill  filed  to  compel  the  defendaDt,  as  the 
grantor  of  certain  premises  to  the  plaintiff,  to  remove  an 
incumbrance  upon  the  same.  The  &cta  are  snfficientlj  stated 
in  the  opinion  of  the  court. 

Jf,  B.  BVunt^  for  the  plaintiff. 

The  bill  contains  matter  whereon  this  conrt  may  fbnnd  a 
decree,  because  equity  will  compel  a  grantor  to  remove  an 
incumbrance,  when  he  has  had  notice  so  to  do,  and  refused ;  and 
will  decree  a  general  performance  of  a  covenant  of  indemnity, 
though  it  sounds  only  in  damages.  (4  £ent  Com.  476;  11 
Sergt.  and  Rawle  109 ;  Champion  v.  Brown^  6  J.  Ch.  R.  406 ; 
Lawrence  v.  Cornell^  4  Ibid.  642.) 

The  plaintiff  has  not  an  adequate  remedy  at  law,  and  could 
only  recover  nominal  damages,  if  he  had  sued  upon  the  cove- 
nants contained  in  the  deed.  {Delavergne  v.  Norris^  7  J.  R 
868  ;  4  Kent  Com.  476.) 

The  contract  was  founded  in  fraud,  and  the  plaintiff  had  a 
right  to  rescind  it  on  discovering  the  fraud.  {Masson  v.  Bovety 
1  Denio  69.)  The  averments  in  the  bill  show  that  the  plaintiff 
did  all  in  his  power,  and  all  that  the  law  required  towards  a 
rescission.    {Baker  v.  JRdbhinSy  2  Denio  136.) 

W.  Inglis^  for  the  defendant. 

1.  A  party  has  no  remedy  in  equity  on  the  mere  ground  of  a 
failure  of  title,  imlees  where  the  vendor  was  guilty  of  fraudulent 
misrepresentation  or  concealment,  of  which  the  vendee  had  at 
the  time  no  means  of  discovery.    {Beal  v.  Shvvely^  8  Leigh  658 ; 
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Biuke  v.  Shineve^  6  Dana  373 ;  MiUer  v.  Zong^  3  A.  K  Mar- 
fihall  334;  Craddook  v.  Shirley,  3  A.  K  Marsliall;  Bark- 
Jianistead  v.  Case^  5  Conn.  Rep.  528 ;  MorriBon  v.  CdldweU,  5 
Monroe  439 ;  Rawlina  v.  Tiwherlake,  6  Monroe  230 ;  Denston 
V.  Morris,  2  Edwards  37 ;  6  Paige  235 ;  Wiley  v.  Fitzpat/rich^ 
S  J.  J.  Marshall  584;  ITa^^in*  v.  Ovom,  2  J.  J.  Marshall  143; 
Woodruff  V.  Bunce,  9  Paige  444 ;  Chesterman  v.  Gardner,  5 
John.  C.  E.  29 ;  Oouvemewr  v.  Kemble,  Ibid.  79 ;  AUwood  v. 
^m(zZ4  6  Clark  &  Finelly  232.) 

2.  The  defect  in  this  title  was  apparent,  and  must  bare 
necessarily  appeared  on  the  title  deeds.  A  quit  rent  or  rent 
charge  is  always  reserved  by  deed.    (2  Black.  Com.  Chap.  3.) 

There  is  no  proper  description  of  the  incumbrance  in  the  bill, 
except  by  referring  to  documents  which  are  out  of  the  case  and 
form  no  part  of  the  bill.  (Cresset  v.  MUton,  1  Ves.  Jr.  449 ; 
S.  C.  3  Bpo.  Ch.  R  481 ;  Eyves  v.  Byves,  3  Ves.  343 ;  Cooper's 
Eq.  PI.  6, 6,  312 ;  Sobart  v.  Frisbee,  6  Conn.  Eep.  692 ;  Story's 
Eq.  PL  206.) 

4.  The  owner  of  a  quit  rent  is  not  bound  to  discharge  it,  and 
the  court  will  not  decree  the  defendant  to  tender  a  payment  to 
the  creditor,  which  the  latter  is  not  bound  to  receive. 

Br  THE  Court.  Mason,  J. — ^Ilie  bill  in  this  cause  states, 
that  an  agreement  was  entered  into  by  the  plaintiff  to  pivchase 
of  the  defendant  a  house  and  lot  in  the  city  of  New  York,  and 
tliat,  at  the  time  of  making  such  agreement,  the  defendant 
fisrlsely  and  fraudulently  represented  to  the  plainti^  that  the 
premises  were  free  and  unincumbered ;  that  the  title  had  been 
procured  through  the  court  of  chancery  by  the  father  of  the 
defendant,  and  that  all  quit  rents  therein  reserved  had  been 
extinguished  and  discharged.  That  the  plaintiff  was  induced  to 
purchase,  trusting  to  such  representations,  and  that  they  were 
made  for  the  purpose  of  defrauding  him  in  the  purchase  of  the 
property.  The  bill  then  goes  on  to  state  a  conveyance  by  the 
defendant,  in  pursuance  of  the  previous  contract,  and  a  com- 
pliance by  the  plaintiff  with  its  terms  on  his  part;  that  the 
defendant,  at  the  time  of  the  execution  and  delivery  of  the 
conveyance,  falsely  and  fraudulently  represented  and  declared, 
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as  he  had  before,  at  the  time  of  making  the  agreement,  that 
there  was  no  rent,  quit  rent,  or  other  incumbrance  whatsoever, 
upon  the  premises,  save  a  certain  mortgage,  subject  to  which 
ihej  were  sold  ;  and  that  the  deed  contained  covenants  of  seizin, 
for  q^iet  enjoyment,  against  incumbrances,  for  farther  assurance, 
and  of  general  warranty.  That  the  phuntiff  entered  into  pos8(^ 
aion,  and  continued  in  such  possession,  from  April  18^,  when 
Ihe  deed  was  executed,  till  December  1847,  when  he  sold  the 
premises ;  that  the  purchaser,  on  investigating  the  title,  dis- 
covered that  the  premises  then  were,  and  had  been  at  the  time 
of  the  conveyance  to  the  plaintiff,  subject  to  the  payment  of  a 
quit  rent  to  the  corporation  of  the  city  of  New  Toit.  This  dis- 
covery cost  the  plaintiff  the  loss  of  tlie  sale  of  the  property. 
After  he  had  in  vain  applied  to  the  defendant  to  free  the  pre- 
mises from  the  incumbrance,  he  caused  a  written  notice  to  be 
served  upon  him,  informing  him,  "  that  it  was  claimed  by  the 
corporation,  that  they  have  a  lien,  in  the  nature  of  a  quit  rent, 
on  the  premises,  and  that  an  incumbrance  of  that  nature,  to  be 
found  in  the  comptroller's  ofBce,  (in  a  book  and  page  specified 
in  the  notice,)  appears  never  to  have  been  satisfied,''  and 
requiring  him  to  satisfy  it  forthwith.  It  is  not  stated  in  tlie 
bill  what  is  the  amount  of  the  quit  rent,  whether  charged  on 
this  lot  alone,  or  on  any  other  property  with  these  premises. 
The  bill  thereupon  prays,  that  the  defendant  may  be  decreed  to 
pay  and  satisfy  that  claim,  and  to  have  the  same  cancelled  of 
record,  and  to  hold  the  plaintiff  harmless  therefrom  ;  and  that 
he  may  pay  the  damages  the  plaintiff  has  sustained  by  the  loss 
of  the  sale  of  the  property,  with  costs. 

To  this  bill  the  defendant  demurred :  1.  Because  the  plain- 
tiff's remedy  was  at  law  upon  the  covenants  in  his  deed ;  and  2. 
Because  the  bill  did  not  set  fortli  with  sufiicient  certainty,  the 
terms  and  amount  of  the  quit  rent,  the  time  when  payable,  or 
the  land  out  of  which  it  issued. 

Hie  second  objection  appears  to  us  to  be  well  founded.  AU 
bills  should  be  sufficiently  fiill  and  certain,  to  enable  the  court, 
upon  the  proof  or  admission  of  the  facts  contained  in  them,  to 
grant  the  relief  sought  for.  This  is  a  familiar  principle,  too 
plain  to  need  either  illustration  or  authority.    Kow^  what  decree 
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could  the  court  make  in  the  present  case,  founded  on  the  mere 
statement  of  the  bill?  It  demands,  that  the  defendant  be 
required  to  pay  the  quit  rent,  and  have  it  cancelled  of  record. 
What  quit  rent?  What  is  its  amount?  How  and  when 
payable  ?  How  does  it  appear  that  the  corporation  will  cancel 
it  ?  that  they  will  do  anything  more  than  receive  the  aminal  rent 
reserved  ?  K  it  cannot  be  cancelled,  then  what  sum  ought  the 
defendant  to  pay  to  the  plaintiff,  in  order  to  afford  him  a  com- 
plete indemnity  ? 

We  think  it  impossible  to  answer  these  questions  from  the  bill 
itself.  Its  statements  are  so  general  and  indefinite,  that  there 
are  not  sufficient  data  from  which  the  court  could  grant  any 
relief  to  the  plaintiff.  The  demurrer  is  therefore  well  taken  on 
this  ground ;  but  as  the  defect  might  be  remedied  by  an  amend- 
ment, we  proceed  to  consider  the  principal  objection  to  the  bill, 
to  wit,  that  the  plaintiff  lias  no  right  to  relief  in  a  court  of  equity. 

It  is  a  familiar  doctrine,  that  upon  the  execution  of  a  deed  or 
written  contract,  all  previous  representations  or  conversations  are 
merged  in  the  writing,  which  is  deemed  to  contain  the  stipula- 
tions finally  agreed  on  between  the  parties,  and  by  it  alone,  if 
there  be  no  fraud,  all  their  rights  are  to  be  determined.  It  is  also 
well  settled,  that  the  party  who  accepts  a  deed  upon  the  pmrchase 
of  real  estate,  is  confined,  upon  a  failure  of  title,  to  the  covenants 
contained  in  his  deed,  and  if  he  has  taken  a  deed  without  cove- 
nants, he  has  no  remedy  at  law  or  in  equity.  The  only  excep- 
tion is  where  the  contract  or  some  of  its  stipulations  have  been 
induced  by  fraud.  {Abbott  v.  AUen^  2  J.  C.  R.  519.) 

Where  there  have  been  fraudulent  representations  upon  a  sale 
as  to  a  material  fact^  courts  of  equity  will  interfere  in  favor  of 
the  purchaser,  even  after  the  acceptance  of  a  deed  with  cove- 
nants, and  possession  taken  of  the  premises  purchased.  It  is 
not  enough,  however,  that  the  vendor  made  representations 
which  turn  out  to  be  untrue,  he  must  have  known  them  to  be 
untrue.  It  is  the  knowledge  which  constitutes  the  fraud.  {Ed- 
wards V.  McLeayy  Cooper's  Ch.  Cases,  305 ;  S.  C.  on  appeal,  2 
Swanston,  287 ;  Woodruff  v.  Bimce^  9  Paige  443.)  And  the 
representations  must  not  only  be  fraudulent,  but  they  must  be 
of  such  a  character,  that  the  purchaser  has  no  means  of  discover- 
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ing  their  falsity.  K  he  does  not  avail  himself  of  the  means  of 
knowledge  within  his  reach,  he  will  not  be  entitled  to  the  aid  of 
a  conrt  of  equity,  but  will  be  confined  to  the  covenants  in  his 
deed,  on  a  failure  of  title.  {Attwood  v.  Small^  6  Clark  & 
Finelly,  232 ;  Blake  v.  Shrieoe^  6  Dana  373  ;  Beal  v.  Shivdy^ 
8  Leigh  658.)  The  remedy  afforded  by  courts  of  equity  does 
not  consist  in  enforcing  the  covenants,  but  in  rescinding  the  con- 
tract altogether.  Such  was  the  relief  granted  in  the  cases  cited 
above,  and  indeed  it  is  the  only  relief  that  could  have  been 
given,  consistently  with  the  powers  and  functions  of  a  court  of 
equity. 

To  apply  these  principles  to  the. facts  of  the  present  case. 
The  plaintiff  alleges  that  the  representations  were  false  and 
fraudulent ;  but  at  the  same  time  he  shows  that  the  quit  rent,  in 
relation  to  which  the  fraudulent  representation^  are  said  to  have 
been  made,  was  matter  of  public  record,  and  that  the  truth  or 
falsehood  of  the  repi*esentations  might  have  been  ascertained  by 
him  at  the  time  of  the  purchase,  as  easily  as  since  that  time. 
The  books  of  the  corporation,*  containing  the  original  grant 
reserving  the  quit  rent,  were  as  accessible  then  as  now.  If  the 
purchaser  did  not  think  it  worth  his  while  to  examine,  but  relied 
on  the  word  and  covenants  of  the  defendant,  to  those  covenants 
he  must  go  for  relief.  But  again,  the  plaintiff  does  not  seek  to 
rescind  tlie  contract,  he  merely  asks  to  be  indemnified  against 
the  quit  rent  and  against  his  loss,  in  not  being  able  to  sell  the 
property ;  nor  is  there  any  allegation  in  the  bill  from  which  it 
could  be  inferred  that  he  was  willing  to  rescind.  He  does 
indeed  say,  that  he  offered  to  return  the  property ;  but  it  was 
not  on  being  repaid  the  purchase-money,  and  such  sums  as  he 
had  in  good  faith  expended  on  it,  but  '^  at  a  less  valuation  than 
he  had  agreed  to  sell  it,  and  far  less  than  he  could  have  sold  it 
for  had  the  title  been  such  as  it  was  represented  to  be."  In 
other  words,  he  offered  to  resell  the  property  at  a  price  fixed  bj 
himself. 

It  is  said,  however,  that  a  court  of  equity  will  decree  the  per- 
formance of  a  general  covenant  of  indemnity,  though  it  sounds 
only  in  damages,  upon  the  principle  on  which  they  entertain  bills 
quia  timet.    Whether  this  be  so  or  not,  the  difficulty  is,  that 


NEW  YORK— MARCH,  1860.  443 

The  People  ▼.  Locke. 

there  is  here  no  covenant  of  indemnity  in  the  proper  sense  of 
the  term.  In  one  sense,  all  the  usual  covenants  in  a  deed  may 
be  termed  covenants  of  indemnity ;  that  is,  they  are  designed  to 
protect  the  purchaser  to  a  certain  extent  against  the  failure  of 
title,  or  an  eviction,  or  against  incumbrances ;  but  they  afford 
an  indemnity  in  no  other  way  than  every  other  contract  or 
agreement  does,  viz.  by  the '  right  to  recover  damages  for  its 
breach  or  non-performance,  and  this  deed  contains  no  other  than 
the  Tisual  covenants. 

'  We  are  therefore  of  opinion,  that  the  plaintiff  has  not  made 
out  a  case  entitling  himself  to  the  relief  sought  by  his  bill,  and 
that  his  remedy  is  confined  to  an  aotion  on  the  covenants  in  his 
deed.  The  demurrer  is  well  taken  on  both  points,  and  the  bill 
must  be  dismissed  with  costs. 


The  People,  Ex  Relatione  Norton  and  Lawrence,  «?.  Locke. 

The  bond  required  to  be  given  by  the  eighth  section  (aa  amended  in  1840,)  of  the  act 
to  abolish  imprieonment  for  debt  and  to  punish  fraudulent  debtors,  conditioned 
that  the  debtor  shall  not  remove  his  property  out  of  the  jurisdiction  of  the  court  until 
the  final  decision,  must  be  executed  before  an  adjournment  can  be  had  by  the  debtor ; 
and  a  declaration  in  an  action  against  a  surety  upon  a  recognizance  for  the  debtor's 
personal  appearance,  given  on  such  adjournment,  which  contains  no  avennent  that 
such  a  bond  was  executed,  is  bad  on  demurrer. 

The  Jinal  decision  of  the  officer  before  whom  the  proceedings  are  had,  takes  place 
when  the  officer  decides  whether  the  allegations  upon  which  the  warrant  issued  are 
sustained  or  not,  and  the  direction  of  the  statute  requiring  the  commitment  of  the 
debtor  in  case  of  conviction,  unless  he  complies  with  the  provisions  of  the  tenth 
section,  must  then  be  enforced.  A  recognizance  for  the  debtor's  appearance  until 
the  final  decision  is,  therefore,  satisfied,  if  he  be  present  when  the  judge  announces 
such  decision  upon  the  allegations  of  the  creditor ;  and  a  further  adjournment  by 
the  creditor  discharges  the  surety  in  the  recognizance. 

Semb.    The  act  provides  for  only  one  adjournment  of  the  proceedings,  and  therefore 
a  recognizance  is  void  which  provides  for  the  debtor's  appearance  from  time  to  time, 
as  the  matter  may  be  adjourned.    If  a  further  adjournment  be  necessary,  there  must 
be  an  express  assent  in  writing  of  the  surety  or  a  fresh  recognizance. 
(Before  Doss,  Mason,  and  Campbell,  J. J.) 
Feb.  20  ;  March  16,  1850. 
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Tuis  was  an  action  brought  in  the  supreme  court,  in  the  name 
of  tlie  people  against  the  defendant,  as  the  surety  upon  a 
recognizance  given  on  the  arrest  of  one  George  N.  Carleton,  on 
the  application  of  the  relators,  under  the ''  act  to  abolish  imprison- 
ment for  debt  and  to  punish  fraudulent  debtors,''  upon  a  warrant 
issued  by  Judge  Daly. 

The  declaration  set  forth  the  proceedings  upon  which  the 
warrant  was  obtained  on  the  8th  of  November,,  1845,  the  subse- 
quent ai'rest  of  Carleton,  his  appearance  before  the  officer  who 
had  issued  the  warrant,  and  his  controverting  the  facts  and  cir- 
cumstances upon  which  the  warrant  had  issued,  and  that,  there- 
upon, an  adjournment  of  the  hearing  was  granted  upon  the 
prayer  of  Carleton,  to  the  10th  November,  1845,  upon  his  giving 
a  recognizance  for  his  appearance,  with  the  defendant  as  surety, 
in  the  sum  of  six  thousand  three  hundred  dollars.  The  condition 
of  the  recognizance,  and  the  other  facts  of  the  case,  are  mainly 
set  forth  in  the  opinion  of  the  court.  The  declaration  aveiTed 
that  upon  the  failure  of  Carleton  to  appear  at  the  last  adjourned 
day,  the  court  ordered  the  recognizance  to  be  forfeited,  and  that 
the  same  be  put  in  suit  for  the  benefit  of  the  relators. 

To  this  declaration,  the  defendant  demurred  and  assigned  a 
great  number  of  causes  of  demurrer,  which  it  is  unnecessary  to 
enumerate,  as  the  decision  of  the  case  was  based  upon  those 
which  related  to  the  validity  of  the  recognizance  and  the  powers 
of  the  officer  before  whom  the  hearing  was  had.  These  were,  in 
substance,  that  the  officer  had  no  power  to  adjourn  the  hearing 
after  the  10th  November^,  that  he  had  no  authority  to  take  from 
the  defendant  the  instrument  declared  on,  and  that  the  same  was 
void ;  and  if  valid,  that  it  had  been  waived  by  the  adjournment 
to  a  diiferent  time  from  that  appointed  therein  ;  that  the  condi- 
tion of  the  instrument  was  satisfied  by  the  appearance  of  the 
party  at  the  first  adjourned  day ;  or  if  not  that  Carleton  satisfied 
it  by  his  appearance  in  fact,  from  time  to  time,  until  the  final 
decision  of  the  matter.    The  cause  was  transferred  to  this  court. 

Thm,  W,  Tucker^  for  the  plaintiff. 

A.  C.  Bradley^  for  the  defendant. 
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By  thk  Court.  Campbell,  J. — One  George  N.  Carleton  was 
arrested  on  the  application  of  the  relators,  under  the  provisions 
of  the  act  to  abolish  imprisonment  for  debt  and  to  punish 
fraudulent  debtors;  and  on  such  arrest,  he*  controverted  the 
facts  alleged  against  him,  and  entered  into  a  recognizance,  in 
which  the  defendant  in  this  suit  imited  as  his  surety,  in  the  sum 
of  SIX  thousand  three  hundred  dollars,  and  which  recognizance 
recited,  and  was  conditioned  as  follows : 

"  And  whereas  said  Carleton  has  been  arrested  under  and  by 
virtue  of  said  warrant,  and  has  been  brought  before  the  said 
Daly,  and  has  controverted  the  facts  and  circumstances  under 
which  said  warrant  issued,  and  has  prayed  an  adjournment  of 
the  hearing  of  said  matter : — Now,  the  condition  of  this  recogni- 
zance is  such,  that  if  said  Carleton  shall  or  do  well  and  truly 
appear  before  the  said  Charles  P.  Daly,  Esq.,  on  the  tenth  day 
of  November  instant,  at  eleven  o'clock  in  the  forenoon  of  that 
day,  at  his  chambers  in  the  City  Hall  of  the  city  of  New  York, 
and  at  such  other  times  and  places  as  the  hearing  of  the  said 
matter  may  from  time  to  tim^  he  adjmimed^  until  the  final 
decision  of  the  said  matter^  then  the  above  recognizance  to  he 
void;  otherwise^  to  he  in  fvll  force.  Dated  8th  November,  1846." 

The  declaration  avers  that  Carleton  attended  on  the  tenth  day 
of  November,  and  from  time  to  time  until  the  sixteenth  day  of 
December  following,  on  which  last  day  the  judge  decided  that 
the  allegations  made  by  the  relators  were  substantiated,  and  of 
which  Carleton  was  convicted,  and  that  on  the  same  day 
Carleton  offered,  in  pursuance  of  the  provisions  of  the  statute, 
to  make  and  deliver  an  inventory  of  his  estate,  and  an  account 
of  his  creditors,  and  to  execute  an  assignment.  That  thereupon, 
before  the  execution  and  completion  of  the  assignment,  and 
before  any  order  for  such  assignment  was  made  by  the  judge, 
an  adjournment  was  had  on  the  application  of  the  relators,  to 
the  19th  of  December.  That  Carleton  never  afterwards 
appeared ;  that  the  recognizance  was  forfeited,  and  ordered  to 
be  put  in  suit  for  the  benefit  of  the  relators. 

To  this  declaration  the  defendant  demurs,  assigning  a  large 
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number  of  causes,  a  few  of  which  it  will  only  be  necessary  to 
notice.  It  is  certainly  very  questionable  whether  the  recogni- 
zance is  not  entirely  void,  llie  language  of  the  seventh  section 
is :  "  and  in  case  of  an  adjournment,  ^tich  officer  may  take 
recognizances  with  or  without  surety,  at  his  discretion,  from  the 
defendant,  for  his  appearance  at  the  adjourned  Jtearing.^  2  R 
S.,  214,  2d  ed.  §  60,  declares  that  "  no  sheriff  or  other  officer 
shall  take  any  bond,  obligation  or  security  by  color  of  his  office, 
in  any  other  case  or  manner  than  such  as  are  provided  by  law, 
and  any  such  bond,  obligation  or  security  taken  otherwise  than 
as  herein  directed,  shall  be  void."  See  also  People  Y.JHeiykm^ 
1  Ilill.  298.  The  act  under  which  this  recognizance  was  given, 
does  not  in  terms,  certainly,  call  for  an  undertaking  that  the 
debtor  shall  appear  at  the  adjourned  hearing,  and  also  at  such 
other  times  and  places  as  the  hearings  may  from  time  to  time  be 
adjourned  to.  Though  the  act  may,  in  one  sense,  be  considered 
a  statutory  remedy  for  the  collection  of  debts,  yet  the  proceed- 
ings under  it  partake  much  of  the  character  of  criminal  pro- 
ceedings, and  it  may  well  be  that  it  was  the  intention  of  the 
legislature  that  frequent  adjournments  should  not  be  had,  and 
that  the  debtor  should  not  bo  harassed  by  an  unnecessary  and 
protracted  contest ;  that  at  the  adjourned  hearing  the  creditow 
should  be  prepared  for  the  examination,  or  if  the  debtor  show 
cause  for  a  future  adjournment,  it  should  be  with  the  assent  of 
his  surety,  or  by  entering  into  new  recognizances.  At  all  events, 
the  statute  speaks  of  tfte  adjourned  hearing ;  not  of  adjoununenta 
from  time  to  time  and  from  place  to  place. 

But  there  is  another  serious  difficulty.  The  act  of  1840, 
incorporated  as  section  eight  in  the  third  edition  of  the  revised 
statutes,  declares  that  the  defendant  shall  not  be  entitled  to  tM 
adjourmnent  or  postponement  mentioned  in  the  seventh  section, 
unless  he  shall  give  a  bond  in  a  penalty  of  twice  the  amount  of 
the  debt,  conditioned  that  he  will  not  remove  his  property  out 
of  the  jurisdiction  of  the  court  in  which  the  suit  is  commenced, 
until  X\iQ  final  decision  of  the  matter.  It  may  be  remarked,  that 
this  eighth  section,  being  the  amendment  of  1840,  speaks  of  w 
adjoaminent^  and  also  of  the  j^^rf  decision^  the  latter  expresswB 
not  occurring  in  the  seventh  section.    The  declaration  contains 
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no  averment  that  the  bond  required  by  the  act  of  1840  was 
given,  or  that  it  was  waived  by  the  relators,  or  by  the  defendant 
in  this  suit,  who  became  the  surety  for  the  personal  appearance 
of  the  debtor.  The  adjournment  was  granted,  as  appears  by  the 
recognizance,  and  by  the  averments  in  the  declaration,  on  the 
application  of  Carleton,  the  debtor.  It  seems  to  us  that  the  want 
of  such  an  averment  must  be  fatal  to  the  plaintiffs.  If  such  a 
bond  had  been  given,  it  might  materially  have  diminished  the 
risk  of  the  defendant.  K  Carleton  had  been  possessed  of 
property,  or  had  given  suflScient  security,  the  relators  might 
have  secured  their  debt.  In  short,  it  was  very  material  when 
Carleton  applied  for  the  adjournment,  that  he  should  give  not 
only  a  recognizance  for  his  personal  appearance,  but  also  a  bond 
conditioned  that  he  would  not  dispose  of  or  remove  his  property 
until  the  final  decision  of  the  judge. 

But  what  was  the  final  decision  referred  to  in  the  condition 
of  the  recognizance,  admitting  that  it  was  well  taken,  and  was 
obligatory  upon  the  defendant  ?  Did  not  the  final  decision  of 
the  matter  referred  to  take  place  on  the  16th  of  December,  when 
the  judge  decided  that  the  allegations  against  Carleton  were 
sustained  ?  That  decision  settled  the  rights  of  the  parties.  The 
debtor  had  been  tried  and  convicted.  If  the  relators  had  failed 
in  their  proof,  or  Carleton  had  disproved  the  allegations,  he 
would  at  once  have  been  discharged  by  the  judge.  If  the 
decision  had  been  in  favor  of  Carleton,  it  would  have  been  final ; 
and  we  are  of  opinion  that  it  must  be  considered  as  a  final 
decision  when  pronounced  in  favor  of  creditors. 

Tlie  matter  in  controversy,  charged  in  tlie  petition  and  afiida- 
vits  of  the  creditors  and  denied  by  the  debtor,  was  whether  the 
debtor  had  or  had  not  committed  the  fraudulent  acts.  The 
judge  decided  that  he  had.  That  decision  settled  the  matter  in 
controversy.  There  was  no  longer  any  discretion  to  be  exercised. 
The  debtor  must  then  pay  the  debt,  or  secure  it,  or  make,  or 
secure  to  be  made  an  assignment  of  his  property,  or  be 
committed  to  the  gaol  of  the  county.  If  on  the  16th  of  Decem- 
ber, when  the  judge  pronounced  his  decision  in  the  matter,  there 
had  been  a  bond  given  pursuant  to  the  requirement  of  the  act 
of  1840,  and  Carleton  had  been  required  to  furnish  a  sworn 
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inventory  of  his  property,  together  with  an  account  of  his 
creditors,  and  also  to  execute  forthwith  an  assignment  of  his 
property,  the  provisions  of  the  statute  would  have  been  complied 
with.  But  no  bond  was  given,  and  no  assignment  was  insisted 
upon,  and  the  adjournment  took  place  on  the  application  of  the 
creditors. 

Upon  the  whole,  we  think  the  demurrer  well  taken,  and  it 
must  be  allowed  with  costs. 


SOUTHWOBTH  V.  IsHAM. 

Where  the  moitgagor  of  a  reaae),  after  the  executioD  of  the  mortgage,  ramovea  the 
sails,  which  are  old  and  nearly  worn  out,  and  replaces  them  with  a  new  set,  and 
in  that  state  the  Teasel  comes  into  the  possession  of  the  mortgagee,  the  new  swls 
will  be  held  to  be  coTered  by  the  mortgage  ;  and  upon  a  sale  of  the  TesBQl,  under 
the  mortgage,  they  will  belong  to  the  purchaser,  as  a  part  of  the  vessel. 
There  is  no  distinction  between  such  a  case  and  that  of  ordinary  repaire 
(Before  DuBR,  Mason,  and  Campbell,  J.J.) 
March  5  ;  March  16  ;  1850. 

MonoK  to  set  aside  report  of  a  referee.  This  was  an  action 
of  trover  for  a  set  of  sails.  By  consent  of  parties  a  role  was 
entered,  referring  the  cause  to  a  sole  referee,  to  hear  and  decide 
the  same.  Upon  the  trial  before  him,  the  following  facts 
appeared.  In  August,  1845,  the  plaintiff  mortgaged  a  sloop  to 
one  Tooker,  to  secure  a  debt  of  seven  hundred  and  eighty-seven 
dollars  due  from  him  to  Tooker.  After  the  execution  of  the 
mortgage,  the  plaintiff  removed  the  sails  which  were  upon  the 
vessel,  and  which,  at  that  time,  were  very  much  worn,  and 
placed  in  their  stead  a  set  of  new  sails,  of  the  value  of  two 
hundred  dollars.  The  mortgage  was  subsequently  foreclosed, 
and  the  vessel  purchased  at  the  sale  by  the  moilgagee.  About 
three  weeks  subsequent  to  the  sale,  the  plaintiff  demanded  the 
sails  in  question  irom  the  defendants,  at  whose  dock  the  sloop 
was  lying,  in  their  actual  possession.  The  defendants  avowed 
themselves  to  be  the  owners  of  the  vessel,  but  declined  givii^ 
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up  the  Bails,  and  informed  plaintiff  he  muBt  take  legal  measures 
if  he  wished  them.  It  appeared,  however,  that  the  defendants 
were  in  an  error  in  respect  to  the  ownership  of  the  vessel.  The 
title  was  in  fact  in  Tooker,  the  mortgagee,  but  the  defendants 
supposed,  that  the  vessel  had  been  purchased  by  their  agent,  for 
them,  at  the  mortgage  sale. 
The  referee  reported  in  favor  of  the  plaintiff. 

J,  M.  Van  CoUj  for  the  plaintiff. 

J.  T.  Brady ^  for  the  defendant. 

By  the  Couet.  Campbell,  J.  The  plaintiff  brought  an  ac- 
tion of  trover  to  recover  a  set  of  sails  on  a  sloop  moilgaged  J)y 
him  to  one  Tooker.  After  the  execution  of  the  mortgage  the 
plaintiff  removed  the  sails,  which  were  old  and  nearly  worn  out, 
and  which  were  covered  expressly  by  the  mortgage,  and  replaced 
them  with  another  set  of  sails,  which  latter  were  on  the  sloop, 
when  taken  possession  of  by  Tooker  imder  the  mortgage  and 
sold  at  auction,  he  becoming  the  purchaser.  Tlie  sloop  was  at 
the  defendants'  dock,  and  they  supposing  their  agent  had  pur- 
chased the  sloop  for  them  at  the  sale,  refused  to  deliver  the  new 
sails  to  the  plaintiff  on  his  demanding  the  same. 

The  mortgagee  was  tlie  legal  owner  of  the  sloop.  (  Westerdale 
V-  Dale^  7  T.  R.  312.)  Lord  Kenyon,  speaking  of  the  mortgage 
of  a  ship,  says :  "  As  to  cases  respecting  the  mortgagee,  whether 
in  or  out  of  possession,  he  is  the  legal  owner,  and  must  so  be 
considered  in  a  court  of  law,  notwithstanding  his  title^is  subject 
to  equitable  interest."  The  title  to  the  vessel  in  question  being 
in  the  mortgagee,  he  became  entitled  to  the  sails  which  were 
affixed  by  the  plaintiff,  the  moment  the  vessel  came  into  his 
actual  possession. 

We  can  see  no  difference  between  this  case  and  that  of  ordi- 
nary repairs.  The  old  sails  were  worn  out,  and  they  were  re- 
moved and  others  put  in  their  place.  When  the  materials  of 
another  are  united  to  materials  of  mine,  by  my  labor  or  by  the 
labor  of  another,  and  mine  are  the  principal  materials,  and  those 
of  the  other  only  accessory,  I  acquire  the  right  of  property  in  the 
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whole,  by  right  of  acHietion.    {MerriU  v.  Jdhnwn^  7  John.  K. 
475,) 

Thus,  in  the  case  of  a  mortgage  of  a  house  which  contains 
fixtures.  There,  where  the  mortgagee  obtains  possession  under 
the  mortgage,  trover  could  not  be  brought  by  the  mortgagor  to 
recover  the  fixtures,  though  the  fixtures  were  not  mentioned  in  the 
mortgage,  and  though  they  might  have  been  removed  by  the 
mortgagor  before  possession  obtained  by  the  mortgagee.  {Lcmg^- 
teffw.  Meogacy  2  Adolphus  &  Ellis,  167.)  Also  Lee  v.  Risdan^ 
(7  Taunton  188,)  in  which  Gibbs,  Ch.  J.,  speaking  of  fixtures, 
says,  ^^  Unless  the  lessee  uses,  during  the  term,  his  continuing 
privilege  to  sever  them,  he  cannot  afterwards  do  it,  and  it  never, 
I  believe,  was  heard  of,  that  trover  could  afterwards  be  brought." 
(See  also  Cclegrove  v.  Dim  Santos^  2  B.  &  C.  76 ;  Lyde  v.  Bus- 
sell,  1  B.  «fe  Adolphus  394.) 

If  it  were  even  conceded  in  this  case,  that  the  plaintiff,  the 
mortgagor,  could  have  removed  the  new  sails  before  the  actual 
possession  by  the  defendants  under  this  mortgage,  still,  aft«r  such 
possession,  the  plaintiff's  claim  was  gone  and  trover  could  not 
be  brought. 

In  Connecticut,  it  has  been  held,  that,  "If  during  the  term  of 
a  mortgage  upon  a  printing  establishment,  the  types  and  other 
materials  belonging  to  it  are  removed,  and  new  ones  supplied  in 
their  place,  if  the  new  types  and  materials  were  procured  for  the 
purpose  of  replenishing  the  establishment  mortgaged,  and  of 
supplying  the  place  of  articles  belonging  to  it,  which  had  been 
lost  or  destroyed  by  use,  and  were  attached  to  and  incorporated 
with  it,  they  would  become  a  part  of  the  establishment,  and  by 
right  of  accession  belong  to  the  owners  of  it.  They  would  fonn 
an  incident  to  and  follow  the  title  of  the  printing  establishment, 
to  which  they  were  attached,  which  would  be  the  principal  thing. 
As  if  the  borrower  of  a  watch  should  replace  its  crystal,  or  of  a 
musical  instrument  one  of  its  strings,  keys,  or  pipes,  which  had 
been  lost,  destroyed,  or  become  useless  in  his  service,  in  which 
cases  they  would  belong  to  the  lender.  Omne  principale  trahit 
ad  se  accessorium."    (14  Count.  Rep.  266,  HoUey  v.  Brotmi,) 

The  case  before  us  is  stronger  than  the  foregoing  one  decided 
in  Connecticut.    Here  the  sails  were  worn  out,  and  were  replaced 
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by  those  for  tbe  recovery  of  which  this  action  was  brought 
Tlie  new  sails  were  attached  to  the  sloop.  They  became,  in  our 
opinion,  a  part  of  it,  and  in  this  condition  the  vessel  came  into 
the  actual  possession  of  the  legal  owner;  and  the  defendants 
represented,  or  at  least  had  a  right  to  set  up  his  title  by  virtue 
of  the  mortgage.  We  cannot  see  how,  upon  principle  or  prece- 
dent, the  plaintiff  can  recover.  The  report  of  the  referee  must 
be  set  aside,  and  a  new  trial  granted.  Costs  to  abide  the  event 
of  the  suit 


Stubqis  v.  Law  and  St.  John. 

In  the  absence  of  an  express  agreement,  the  question  whether  serrices  in  assisting  to 
save  a  vessel  are  to  be  compensated  on  a  quantum  meruit,  or  on  salvage  principles, 
depends  upon  the  circumstances  of  the  ca^e. 

Where  a  steamboat  struck  and  became  fast  upon  the  rocks,  in  a  river  or  narrow  strait,  in 
tide  water,  the  plaintiff  was  employed  by  her  owners  to  aid  in  relieving  her  (she 
being  in  great  danger),  and  took  the  principal  superintendence  of  the  same,  but  the 
vessel  remained  in  the  owders,  possession  and  control,  she  was  at  no  time  derelict,  it 
did  not  appear  that  the  plaintifTs  compensation  was  risked  upon  the .  success  of  his 
cfTort**,  and  there  were  other  circumstances  indicating  that  he  was  to  be  remunerated 
according  to  the  value  of  his  services ;  it  was  held,  that  his  claim  could  not  be 
enforced  as  for  salvage  or  upon  salvage  principles. 

Where  valuable  service'^  are  rendered  upon  the  emplojrment  of  the  owners,  to  a  vessel 
in  imminent  peril,  by  one  having  great  skill  in  rescuing  wrecked  vessels,  and 
unusual  means  adapted  to  such  exigencies,  but  under  circumstances  which  prevented 
him  from  being  compensated  on  the  principles  of  salvage ;  it  was  held  that  he  was 
entitled  to  recover  a  very  liberal  allowance  for  his  services,  to  be  measured,  as  well 
by  the  extent  of  such  skill  and  means,  as  by  the  time  and  number  of  men  employed. 

Courts  of  common  law  have  no  jurisdiction  to  enforce  a  claim  for  salvage.  Per 
Paine,  J. 

The  jurisdiction  to  enforce  claims  for  salvage  considered  on  principle  and  on  the 
English  authorities,  by  Paine,  J. 
(Before  Oakley,  Ch.  J.,  and  Sandford  and  Paine,  J.J.) 
Jan.  7,  8 ;  Feb.  16,  1850. 

Motion  to  set  aside  the  report  of  referees.  The  declaration 
.contained  several  counts.  The  first  count  alleged,  tliat  the 
defendants,  on  the  eighteenth  day  of  April,  1846,  at  the  city 
and  county  of  New  York,  were  tlie  owners  and  possessed  of  a 
certain  steamboat  or  vessel,  called  the  Oregon,  and  which  said 
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Bteamboat  or  vessel  had,  on  the  day  and  year  aforesaid,  at  Hell 
Gate,  in  the  East  River,  to  wit,  at  the  city  and  county  of  New 
York  aforesaid,  struck  upon  a  rock  or  rocks,  and  was,  on  the  day 
and  year  aforesaid,  lying  thereon  ai^d  leaking  veiy  badly,  and 
in  a  very  dangerous  condition,  and  liable  to  go  to  pieces  or  bl 
destroyed  or  veiy  seriously  injured.  And  the  said  plaintiff, 
having  great  skill,  knowledge,  and  experience  in  the  business 
of  raising,  floating,  removing,  and  saving  steamboats  and  other 
vessels,  which  had  been  wrecked,  stranded,  or  run  upon  rocks, 
did,  at  the  special  instance  and  request  of  the  said  defendants, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  place  aforesaic^ 
bestow  great  labor,  care,  and  diligence,  and  paid,  laid  out,  and 
expended  large  sums  of  money,  and  did,  at  great  expense, 
employ  many  persons  and  laborers,  and  various  pumps,  machi- 
nery, rigging,  and  apparatus,  and  laid  out  great  skill  and  toil  in 
and  about  the  raising,  floating,  and  removing  off  from  said  rock 
or  rocks,  and  in  saving  the  said  vessel  for  the  said  defendants, 
and  did,  on  to  wit,  the  23d  day  of  April,  1846,  at  the  city  and 
county  aforesaid,  raise,  set  afloat,  and  remove  the  said  steamboat 
off  from  the  said  rocks,  and  deliver  the  same  to  the  said 
defendants.  And,  in  consideration  thereof,  the  said  defendants, 
afl;erwards,  to  wit,  on*  the  same  day  and  year,  and  at  the  place 
last  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff,  well  and  truly  to  pay  unto  the  said  plaintiff,  so 
much  money  as  the  said  plaintiff  reasonably  deserved  to  have  of 
the  said  defendants  for  the  same,  when  the  said  defendants 
should  be  thereunto  afterwards  requested ;  and  the  said  plaintiff 
avers,  that  he  reasonably  deserved  to  have  of  the  said  defendants 
for  the  same,  the  sum  of  twenty-five  hundred  dollars,  lawful 
money  of  the  United  States  of  America,  to  wit,  at  the  place 
aforesaid,  whereof  the  said  defendants,  afterwards,  to  wit, 
on  the  same  day  and  year,  and  at  the  place  aforesaid,  had 
notice." 

There  were  counts  in  indebitatus  assumpsit  for  the  same 
services,  but  not  in  any  respect  varying  the  nature  of  the  claim. 

The  cause  was  referred  to  three  referees,  who  made  a  general 
report  in  favor  of  the  plaintiff  for  $2062  69. 

It  appeared,  on  the  trial  before  them,  that  the  Oregon  struck 
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and  grounded  on  the  rocks  at  Hell  Gate,  a  narrow  stmt,  in  tide 
water,  between  New  York  Bay  and  Long  Island  Sound,  on 
Saturdaj^  the  18th  of  April,  18^6,  and  lay  there  luitil  the  fol- 
lowing Wednesday  aftenioon,  when  she  was  got  oflf,  and  was 
towed  into  the  city  by  two  steamboats.  After  she  struck,  she 
was  in  a  very  perilous  situation,  the  rocks  having  pierced  her 
side  or  bottom,  so  that  it  was  difficult,  if  not  impossible,  to  pre- 
vent the  water  from  flowing  freely  through  her ;  and  as  she  lay 
about  mideln'i^s  upon  the  rocks,  and  her  bows  and  stern  were 
considembly  depressed,  there  was  danger  of  her  breaking  in 
two.  The  plaintiff  was  requested  in  tliis  city  by  Mr.  Law,  one 
of  the  defendants,  to  go  up  and  assist  in  getting  off  the  Oregon, 
and  take  charge  of  the  work.  lie  accordingly  went  up  on 
Satm*day,  and  remained  with  the  Oregon  imtil  she  was  finally 
got  off.  There  were  other  pereons  also  employed  by  the  owners, 
to  assist,  and  capable  of  superintending  the  work ;  but  the  prin- 
cipal charge  was  committed  to  the  plaintiff,  who  was  at  the 
time  in  the  general  employment  of  the  board  of  underwriters  of 
New  York,  for  the  purpose  of  assisting  and  getting  off  vessels 
insured  by  them,  at  a  salary  of  one  thousand  dollare  per  annum ; 
and  it  was  proved,  that  he  was  exceedingly  competent  for  the 
business.  Whenever  the  plaintiff  was  in  the  employment  of 
the  underwriters,  which  he  was  not  on  this  occasion,  he  received 
from  the  parties  interested  ten  dollars  per  day  for  his  services,  in 
addition  to  his  salary.  The  plaintiff,  under  the  owners'  control, 
had  the  principal  charge  and  direction  of  getting  the  Oregon  off. 
This  was  effected  by  the  use  of  two  steam  pumps  to  free  her  of 
water,  and  by  means  of  empty  casks,  and  canal  boats,  applied 
under  her  guards,  so  as  to  raise  her  out  of  the  water. 

It  appeared  that  the  plaintiff's  opinion,  in  the  first  instance, 
was,  that  she  could  have  been  got  off,  simply  by  heaving  upon 
her,  when  freed  by  the  pumps,  and  hauling  her  off.  But  this 
mode  was  strongly  opposed  by  the  owners  and  several  of  those 
engaged,  and  not  attempted ;  and  the  evidence  showed,  that 
the  attempt  would  have  torn  the  steamboat  in  two,  as  the  rocks 
projected  into  her  a  foot  or  two  through  her  side. 

Besides  his  own  services,  the  plaintiff  paid  out  $62  59  for 
labor  and  materials  engaged  by  himself.    He  also  procured  from 
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the  board  of  nnderwritere,  and  used  in  the  work,  a  steam  pump, 
belonging  to  the  board,  which  they  had  refused  to  let  the 
defendants  have ;  it  beijig  their  rule  not  to  permit  it  to  go  out 
of  the  charge  of  their  own  agents.  Their  usual  charge  for  such 
a  steam  pump,  was  two  hundred  and  fifty  dollars,  and  they 
charged  this  sum  to  the  plaintiff.  It  was  not  proved  that  he  had 
paid  it.  The  plaintiff,  in  addition,  founded  his  claim  partly  on 
the  ground  that  his  situation  as  agent  for  the  board  of  imder- 
writers,  and  constant  employment  in  similar  undertakings,  gave 
him  facilities  in  obtaining  the  necessary  men  and  means  for 
Buch  entei'prises,  and  for  these  he  was  entitled  to  compensation. 

The  value  of  the  Oregon  was  proved  to  have  been  about  one 
hundred  thousand  dollars.  Some  of  the  plaintiff^s  witnesses 
testified  that  his  services  in  the  premises  were  worth  from  one 
to  five  thousand  dollars ;  other  witnesses  estimated  the  value  at 
five  hundred  dollars ;  and  some,  on  the  footing  of  a  daily  com- 
pensation, made  it  much  less.  The  ovmers  were  at  all  times  in 
possession  of  the  steamboat,  and  controlled  the  operations  for  her 
relief.  Tliey  paid  the  men,  boats,  and  vessels  employed,  and 
there  were  other  circumstances  tending  to  show  that  the  plaintiff 
expected  a  compensation,  irrespective  of  the  success  of  the 
efforts  to  get  the  steamboat  off  of  the  rocks. 

The  referees  allowed  to  the  plaintiff  two  thousand  dollars  for 
his  services  in  removing  the  Oregon  from  the  rocks  at  Hell 
Gate,  and  for  the  use  of  the  steam  pump,  and  the  $62  59  paid 
for  cordage,  &c.,  used  in  the  work,  making  $2,062  59.  The 
defendants  moved  to  set  aside  the  report  as  against  law  and 
evidence. 

S.  Sherwood^  for  the  defendants. 

I.  The  allowance  of  two  thousand  dollars  for  four  days  work, 
and  the  use  of  a  pump  about  two  days,  is  neither  reasonable  nor 
justified  by  the  testimony,  and  induces  the  belief  that  the 
report  is  founded  upon  misapprehension.  {MeConneU  v.  Hmnp- 
ton,  12  John.  237.) 

It  is  manifest  that  the  referees  have  mistaken  or  exceeded 
their  authority,  and  given  damages  as  in  a  case  of  tort,  instead 
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of  '^  depending  in  any  wise  upon  calculation^"  in  assumpsit 
{Duberly  v.  Gunning^  4  T.  R.  656.) 

II.  The  plaintiff  was  only  entitled  to  pay  for  the  ordinary  ser- 
vices of  the  captain  controlling  a  gang  of  men. 

His  plan  of  ^'  hauling  off"  was  not  adopted,  and  if  it  had  been, 
would  have  proved  ruinous.  The  canal  boats,  not  suggested  by 
plaintiff  were  most  effective.  The  highest  estimate  of  the 
plaintiff's  services,  upon  the  supposition  of  his  skill,  was  for 
himself  $1,000,  and  $250  for  pump.  The  average  estimate 
would  have  been  much  less ;  and  if  paid  as  other  captains,  not 
over  $10  or  $12  per  day.  The  plaintiff,  by  his  bill  of  particulars, 
shows,  that  as  salvage  service  he  only  claimed  lor  himself  $500, 
and  for  pump  $250. 

m.  The  facts  in  the  case  do  not  present  a  case  of  salvage,  or 
an  action  in  the  nature  of  salvage,  the  plaintiff  not  being  in 
possession  as  salvor,  but  merely  acting  under  the  employment 
and  in  the  aid  of  the  owners. 

He  was  acting  under  a  contract,  and  not  as  a  volunteer,  risk- 
ing his  whole  compensation  on  his  success.  If  it  were  a  case  of 
salvage,  the  exclusive  jurisdiction  is  in  admiralty.  (10  Peters 
B.  108, 102 ;  3  Kent's  Comm.  244.) 

J.  S,  Woodward  and  If".  B,  CuUing^  for  the  plaintiff,  insisted 
that  the  referees  were  justified  by  the  evidence  in  determining 
the  sum  of  two  thousand  dollars  to  be  a  reasonable  compensa- 
tion to  the  plaintiff,  for  his  services  as  such  superintendent,  and 
for  the  use  of  the  steam  pump.  And  on  a  question  of  fact,  the 
court  will  not  interfere  with  their  report,  unless  there  be  a  pre- 
ponderance of  evidence  against  their  finding,  so  great  as  to 
satisfy  the  court  that  there  was  either  an  absolute  mistake  on 
the  part  of  the  referees,  or  that  they  acted  under  the  influence 
of  passion,  prejudice  or  corruption.  {Cohen  v.  Dupont^  1  Sand. 
S.  C.  E.  260 ;  Doyle^s  Adm\  v.  8t.  Jaraes  Chv/rch^  7  Wend. 
198 ;   WincheU  v.  Latham^  6  Cow.  E.  682.) 

The  service  was  in  the  natm*e  of  a  salvage  service,  and  to  be 
compensated  according  to  its  value  considering  the  peculiar  cir- 
cumstances of  the  case ;  such  as  the  great  value  of  the  steam- 
boat, and  her  very  critical  situation  requiring  immediate  use  of 
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powerful  apparatus  and  skilful  men.  The  plaintiff  by  his  great 
experience  bad  acquired  means  wbicb  no  one  else  possessed. 
He  had  gangs  of  very  skilful,  disciplined  and  obedient  men,  set 
apart  and  devoted  to  this  pursuit ;  and  he  had  the  means  of  pro- 
curing the  steam  pump  of  the  underwriters,  which  was  indispens- 
able, lie  also  had  at  hand  all  the  other  requisite  apparatus. 
The  referees  were  to  decide  it  as  a  question  of  salvage,  and  they 
had  jurisdiction.    {Cashmere  v.  De  Wolfe^  2  Sand.  S.  C.  E. 

879.) 

Mr.  Cutting  also  cited  Duke  of  Cla/renoey  1  Hob.  Adm.  K.  346 ; 
Nevmian  v.  WcAters^  3  Bos.  &  Pull.  612;  Abbott  on  Shipp. 
[556,  55T,]  660,  6G2 ;  8  East.  70 ;  2  Chitty's  PI.  68 ;  3  Hagg. 
Adm.  R.  117 ;  1  Sumner  328 ;  1  Story's  K.  414. 

By  the  Coubt.  Paine,  J. — ^Although  we  cannot  regard  the 
declaration  as  setting  up  a  claim  for  salvage,  yet  the  plaintiff's 
counsel  on  the  argument  attempted  to  sustain  the  referees'  report 
upon  the  ground  that  the  plaintiff  was  entitled  to  compensation 
upon  salvage  principles.  And  although  the  report  gives  us  no 
light  as  to  the  views  of  the  referees  in  this  respect,  yet  we  are 
inclined  to  suppose  from  the  amount  reported  by  them,  that  they 
must  have  regarded  it  as  a  case  of  salvage.  Did  it  clearly 
appear  that  the  referees  had  so  treated  it,  we  should  feel  our- 
selves obliged  to  set  aside  their  report  upon  that  ground. 

The  services  rendered  by  Captain  Sturgis  have  undoubtedly 
a  resemblance,  at  least,  to  salvage  services,  and  if  pres^ited  for 
compensation  to  a  court  competent  to  grant  it,  would  have  been 
entitled  to  full  consideration.  But  we  think  that  a  want  of  juris- 
diction prevents  this  court  &om  inquiring  into  their  merits  as 
salvage  services. 

Strange  as  it  may  seem,  there  is  no  instance  which  we  are 
aware  of,  where  the  question  has  been  raised,  whether  a  court 
of  common  law  has  jurisdiction  to  award  a  salvage  compensa- 
tion. It  is  generally  supposed  that  courts  of  common  ]aw  have 
concurrent  jurisdiction,  in  cases  of  salvage,  as  they  have  in  many 
other  cases  with  courts  of  admiralty ;  and  undoubtedly  there  are 
one  or  two  instances,  where  courts  themselves  have  acted  upon 
the  supposition.    How  far  it  has  been  acted  upon,  however^  and 
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whether  to  a  sufficient  extent  to  establish  the  jurisdiction,  can 
only  be  learned  from  an  examination  of  the  cases  and  the  weight 
of  the  objections  to  the  jurisdiction. 

Salvage,  although  applied  by  the  Komans  to  cases  coming 
under  the  jus-jposUiminii^  appears  not  to  have  attracted  notice 
at  an  early  period  in  modern  times,  except  in  cases  of  wrecks. 
The  statute  of  27  Edw.  Ul,  ch.  13,  is  probably  the  earliest  men* 
tion  of  salvage,  which  provides  that  goods  coming  to  land  shall 
be  delivered  to  their  owners  on  payment  of  salvage.  The  only 
remedy  in  use  for  its  recovery,  appears  to  have  been  a  detention 
of  the  goods  until  it  was  paid ;  and  this  gave  rise  to  a  tender  of 
the  salvage,  and  an  action  of  trover  for  the  recovery  of  the  goods, 
in  case  the  tender  was  not  accepted  and  the  goods  delivered  up. 
The  courts  of  common  law  were  then,  as  they  are  now,  perfectly 
competent  to  administer  this  remedy;  and  we  find  several 
actions  of  trover  in  the  books,  where,  if  the  tender  was  sufficient, 
the  owner  recovered  his  goods,  if  it  was  not,  the  salvor  still 
retained  them.  The  first  of  these  cases  reported,  (although  pro- 
bably, in  practice,  others  had  occurred,)  is  that  of  JBartford  v. 
Janes,  1  Ld.  Kaym.  393 ;  S.  C.  2  Salk.  654 ;  3  Ibid.  366.  The 
remaining  cases  of  this  description  to  be  found,  are  JSa/ring  v. 
i?ay,  8  East.  R.  57 ;  SuUon  v.  Buck,  2  Taunt.  302 ;  Clark  v. 
Chamberlain,  2  Mees.  &  Wels.  77. 

This  right  to  demand  and  receive  one's  goods,  upon  paying  the 
possessor  of  them  his  just  claim  for  salvage,  seems  to  be  founded 
in  necessity,  and  has  always  been  permitted  both  by  courts  of 
common  law  and  courts  of  admiralty.  If  the  tender  is  sufficient, 
there  ought  to  be  no  litigation,  unless  among  those  entitled  to 
the  salvage ;  and  to  this  the  owner  of  the  goods  need  not  be  a 
party.  He  has  been  able,  as  every  one  ought  to  be,  by  doing  all 
that  justice  demanded  of  him,  to  extricate  himself,  merely,  from 
a  law  suit ;  and  he  could  have  done  it  in  no  other  way. 

But  a  very  different  question  is  presented,  when  a  salvor  is  to 
select  a  tribunal  to  decide  upon  his  rights.  If  there  is  a  court 
of  ancient  and  acknowledged  jurisdiction  in  such  cases,  which  is 
peculiarly  adapted  to  apply  those  extraordinary  and  anomalous 
principles  of  justice  which  govern  salvage  cases ;  which  has 
facilities  for  bringing  all  the  necessary  parties  before  it,  however 
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unconnected  and  difficult  to  be  reached,  and  of  adjudicating 
upon  all  their  rights,  however  conflicting  and  difficult  to  be 
reconciled  and  adjusted ;  which  has  a  system  of  practice  and  of 
equitable  rules  admirably  adapted  to  such  cases,  and  which 
have  grown  up  from  the  constant,  unquestioned,  and  long  con- 
tinued exercise  of  its  jurisdiction;  it  deserves  consideration 
^iwhetlier  the  salvor  should  not  be  required  to  select  such  a  court, 
rather  than  one  which  possesses  none  of  these  qualifications,  and 
which  can  lay  no  other  claim  to  the  jurisdiction,  than  that  in 
the  course  of  centuries  it  has  once  exercised  it  in  a  single  case. 

In  the  first  place,  the  principles  which  govern  salvage  com- 
pensation have  no  analogy  to  any  principles  acted  upon  in 
courts  of  law  or  equitj'^  in  other  cases.  There  is  no  possible 
form  of  action,  in  which  it  could  ever  be  recovered,  except  in  the 
general  form  of  assumpsit ;  an  action  in  which  one  may  recover 
what  in  strict  justice  is  his  own^  but  no  more.  For  services,  he 
can  recover  no  more  than  their  ordinary  value.  And  it  was 
never  heard  of  that  courts  in  such  cases  could  have  any  regard 
to  public  policy  in  estimating  the  compensation. 

Very  difierent  are  the  principles  applied  to  cases  of  salvage. 
"  If  we  search,"  says  Ch.  J.  Marshall  (in  the  case  of  The  Blaireau^ 
2  Cranch  R.  266,)  "for  the  motives  producing  this  apparent 
prodigality,  in  rewarding  services  rendered  at  sea,  we  shall  find 
them  in  a  liberal  and  enlarged  policy.  The  allowance  of  a  very 
ample  compensation  for  those  services,  (one  very  much  exceeding 
the  mere  risque  encountered  and  labor  employed  in  eflFecting 
them,)  is  intended  as  an  inducement  to  render  them ;  which  it  is 
for  the  public  interests,  and  for  the  general  interests  of  humanity, 
to  hold  forth  to  those  who  navigate  the  ocean.  It  is,  perhaps, 
difficult  on  any  other  principle,  to  account  satisfactorily  for  the 
very  great  diiference  which  is  made  between  the  retribution 
allowed  for  services  at  sea  and  on  land ;  neither  wiU  a  fair 
calculation  of  the  real  hazard  or  labor  be  a  foundation  for  such  a 
difference  ;  nor  will  the  benefit  received,  always  account  for  it" 
Certainly  these  are  unusual  grounds  of  recovery,  under  a  quan- 
tum meruit,  or  indebitatus  assumpsit 

In  estimating  salvage,  the  ordinary  quantum  meruit  is  almost^ 
if  not  entirely,  lost  sight  of.    The  elements  of  salvage  service 
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which  are  principally  regarded  are,  the  enterprise,  alacrity, 
intrepidity,  and  spirit  of  adventure  of  the  salvor ;  the  damages  . 
and  difficulties  he  has  to  encounter ;  the  fatigue,  exposure,  anx- 
iety, and  suffering  which  he  endures ;  and  the  value  of  the  pro- 
perty and  degree  of  peril  from  which  it  is  rescued.  And  an 
indispensable  requisite,  is,  that  he  should  be  successful;  for 
unless  successful,  he  can  make  no  claim  for  his  services. 

But  the  greatest  objection  to  a  common  law  action  for  salvage 
ifl,  the  unfitness  of  a  jury  to  deal  with  it.  The  principles  which 
govern  its  allowance  can  never  be  familiar  to  jurors,  for  they 
have  no  resemblance  to  the  ordinary  principles  upon  which  jus- 
tice is  administered.  In  most  cases  of  salvage,  there  are  many 
claimants  among  whom  distribution  is  to  be  made  according  to 
rules  which  are  only  known  to  a  court  of  admiralty,  and  which 
it  requires  great  judicial  ability  to  apply.  There  is  one  rate  for 
the  owner,  another  for  the  master,  another  for  the  mate,  another 
for  the  seaman,  another  for  the  apprentice ;  all  varying  according 
to  relative  degrees  of  merit.  There  are  sometimes  different  sets 
of  successive  salvors,  whose  respective  claims  are  governed  by 
well-established  rules  in  admiralty.  There  are  also  well-settled 
rules,  governing  the  proportions  allowed  in  cases  of  derelict,  and 
cases  not  derelict ;  in  cases  of  great  value,  and  cases  of  little 
value.  In  ti-uth,  there  are  often  in  cases  of  salvage,  fifty  differ- 
ent issues  to  be  tried  and  decided,  instead  of  the  one  or  two 
single  and  simple  issues,  to  which  the  wisdom  of  the  common 
law  has  confined  the  ftinction  of  a  jury.  Had  not  the  subject 
of  salvage  been  confided  to  the  court  of  admiralty,  it  must  have 
been  assumed  by  a  court  of  equity.  The  English  chancery,  which 
was  wisely  allowed  to  circumscribe  the  common  law  actions, 
would  never  have  devised  a  writ  for  so  complex  and  difficult  a 
subject ;  but  would,  as  it  did  in  other  similar  cases,  have  itself 
afforded  that  relief  which  could  not  safely  be  intrusted  to  a 

A  court  of  admiralty  has  also  the  means  of  bringing  before  it 
all  claimants  of  the  property  saved,  or  of  barring  their  claims  if 
they  cannot  be  found  or  brought  in.  It  may  also  have  plaintifb 
before  it  whose  claims  are  conflicting ;  and  if  all  the  salvors  are 
not  before  it,  or  represented  in  court,  it  may  reserve  and  set 
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aside  their  shares  until  called  for.  Such  are  some  of  the  adTan- 
tages  and  facilities,  which  a  court  of  admiralty  possesses  for  doing 
justice  to  all  parties,  and  making  a  complete  and  final  disposi- 
tion of  the  whole  subject  in  a  single  suit  for  salvage. 

The  difference  between  a  court  of  admiralty  and  a  court  of  com- 
mon law  in  this  respect,  is  well  illustrated  by  the  case  before  u& 
There  were  altogether  some  50  men,  probably,  employed  in  the 
undertaking  to  get  off  the  Oregon.  There  were  also  several 
steam-boats,  vessels,  and  canal-boats  engaged  in  the  business, 
and  two  valuable  steam  pumps  were  used  on  the  occasion. 
Several  of  those  employed  in  getting  her  off,  appear  to  have 
exercised  a  judgment  quite  as  good  as  the  plaintiff's,  and  pos- 
sibly rendered  nearly  as  valuable  services.  At  all  events,  every 
one  employed,  and  every  owner  of  property  used  to  get  her  o^ 
were  entitled,  probably,  to  salvage  as  well  as  the  plaintiff,  although 
not  perhaps  to  so  large  a  share.  But  the  plaintiff  is  the  only  one 
who  makes  a  claim  in  this  suit ;  and  I  know  of  no  common  law 
rule  which  would  have  authorized  the  joining  of  any  of  the  rest 
with  him  in  this  action.  He -must  sue  alone,  and  every  one  of 
them  must  sue  alone ;  and  if  every  one  recovers,  in  proportion 
to  the  $2,000  allowed  to  him,  the  Oregon  might  better  have 
been  left  to  repose  upon  the  rocks  of  Hellgate.  The  horrors 
of  any  alternative  were  better  than  such  a  litigation. 

I  need  not  pursue  this  subject  further.  It  is  obvious,  that, 
although  there  may  be  cases  of  great  simplicity,  compared  with 
those  I  have  referred  to,  yet  all,  as  regards  the  jurisdiction  of 
courts  over  them,  must  occupy  the  same  ground,  and  possess 
the  same  rights.  The  question  of  jurisdiction  cannot  depend 
upon  the  number  of  parties,  or  the  complexity  or  diflBculty  of  a 
case,  but  upon  its  character.  If  a  court  has  jurisdiction  of  a 
single  salvage  case,  it  must  have  of  all. 

Nothing  remains  but  to  inquire  how  far  coiu'ts  of  common 
law  have  exercised  this  jurisdiction,  and  what  are  the  opinions 
of  jurists  in  support  of  it. 

But  one  instance  is  to  be  found  in  the  English  reports  of  a 

suit  for  salvage  in  a  court  of  common  law ;  that  of  Newnian  v. 

WalteTS^  (3  Bos.  &  Pul.  612.)    It  was  an  action  of  indebitatus 

assumpsit  for  salvage^  brought  by  a  passenger  for  acting  as 
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master,  after  the  master  had  left  the  vessel  with  part  of  the 
crew,  and  with  the  rest  of  the  crew  bringing  the  vessel  safely 
into  port.  No  objection  was  made  to  the  jurisdiction  of  the 
court,  and  it  seems  not  to  have  been  thought  of.  This  probably 
arose  from  there  being  no  difficulty  as  to  parties,  the  mate  and 
crew  being  clearly  not  entitled  to  salvage,  and  the  plaintiff  being 
the  only  one  who  could  have  any  claim.  The  only  question 
raised  or  considered  by  the  court  was,  whether  a  passenger 
under  such  circimMtances  could  be  entitled  to  salvage. 

I  have  not  been  able  to  find  the  subject  mentioned  in  any 
elementary  writer,  except  in  Lord  Tenterden's  treatise  on 
shipping,  and  in  a  note  to  the  form  of  a  count  for  salvage  in 
Chitty's  pleadings.  Lord  Tenterden,  (Abbott  on  Ship.  398,  §  2,) 
says,  that,  by  the  common  law  of  England,  salvage  may  be 
ascertained  by  a  jury,  in  an  action  brought  by  tlie  salvor  against 
the  owner  of  the  goods.  But  he  cites  no  authority  for  it, 
although  he  does  afterwards  cite  Newman  v.  WaUers^  to  show 
under  what  circumstances  a  passenger,  may  be  entitled  to 
salvage.  Chitty  in  his  second  volume,  p.  68,  barely  gives  a 
form  of  indebitatus  assumpsit  "  for  salvage  of  a  certain  anchor 
and  cable,"  and  refers  to  Newmcm  v.  Walters  as  the  precedent. 
These  are  the  only  forms  of  a  declaration  for  salvage  to  be 
found. 

A  case  has  occurred  in  our  own  courts,  {Peck  v.  Randall^  1 
J.  E.  165,)  of  a  suit  for  salvage,  but  no  question  was  raised  or 
doubt  expressed  as  to  the  jurisdiction ;  the  case  of  Nevyman  v. 
Walters  having  been  cited  and  apparently  regarded  as  furnishing 
a  safe  and  reliable  precedent. 

We  think  that  the  occurrence  of  a  single  case  of  salvage  in  a 
court  of  common  law,  at  so  late  a  period  as  that  of  Newman  v. 
Walters^  while  the  court  of  admiralty  had  for  ages  been  in  the 
undisputed  possession  of  the  jurisdiction  over  such  cases,  is  no 
evidence  of  a  right  to  the  jurisdiction,  but  rather  the  contrary ; 
the  question  of  jurisdiction  not  having  been  raised  or  considered. 
And  we  think  that  the  mere  occurrence  of  such  a  case,  ought 
not,  under  the  circumstances,  to  weigh  at  all  against  the  objec- 
tions which  we  have  considered  to  a  court  of  common  law 
possessing  jurisdiction.    It  was  probably  the  frequent  occurrence 
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of  the  cases  of  trover  which  led  to  no  question  of  jurisdiction 
being  raised  in  Neifyman  v.  Walters. 

As  I  have  already  remarked,  if  we  could  ascertain  that  the 
case  was  decided  upon  salvage  principles,  we  should  set  aside 
the  report  of  the  referees ;  but  as  this  does  not  already  appear,  we 
shall  only  reduce  the  amount  of  damages,  still  allowing  the  plaiix- 
tiff  an  amount  so  libei'al,  that  it  may  well  be  doubted,  whether 
it  could  be  recovered  under  the  quantum  meruit,  were  it  not  for 
the  extraordinary  skill  and  ability  which  some  witnesses  have 
testified  tliat  he  possessed.  We  think  that  the  measure  of  his 
compensation  should  be  governed  as  well  by  the  extent  of  his 
skill  and  experience  and  his  means  and  appliances  for  such 
duties,  as  by  the  number  of  days  labor  performed,  or  the  number 
of  men  whose  employment  he  secured. 

On  this  footing,  and  having  regard  to  the  evidence,  we  agree 
that  five  hundred  dollars  will  be  a  sufficiently  liberal  compensa- 
tion for  his  services,  and  that  he  should  recover  two  hundred  and 
fifty  dollars  for  the  use  of  the  underwriters'  steam  pump,  and  the 
sum  paid  for  cordage,  &c.,  as  allowed  by  the  referees. 

We  will  give  to  the  plaintiff  the  option  of  reducing  his  report 
to  the  amount  thus  made  up,  and  having  it  confirmed,  or  of 
having  the  report  set  aside  and  a  new  trial  ordered ;  and  the 
rule  will  provide  for  his  election  accordingly. 

Oakley,  Ch.  J.  and  Sandford,  J.,  concurred  in  the  judgment, 
on  the  ground  that  the  referees  evidently  valued  the  services 
rendered,  as  upon  a  salvage ;  and  that  under  the  circumstances 
of  the  case,  the  plaintiff's  demand  could  not  be  enforced  as  a 
claim  for  salvage,  or  in  the  nature  of  salvage.  Their  reasons 
were,  that  when  there  is  no  express  agreement,  the  circumstances 
of  each  case  must  govern  in  determining  whether  the  services 
rendered  are  to  be  compensated  on  a  quantura  meruit^  or  as 
salvage.  In  this  case,  the  vessel  was  in  a  river  or  narrow  strait, 
she  w^as  not  derelict,  she  was  never  out  of  the  actual  possession 
of  her  owners,  and  although  in  great  peril,  not  beyond  their 
power  to  protect  and  secure  by  hiring  suitable  men  and  means. 
The  plaintiff  acted  under  an  express  employment  from  them ; 
and  a  great  many  men,  and  numerous  canal  boats  and  other 
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vessels  were  likewise  employed  by  the  owners,  assisted  in  the 
work,  and  were  paid  by  them.  It  does  not  appear  that  the 
plaintiff's  compensation  was  at  all  risked  on  the  event  of  success 
in  saving  the  steamboat ;  and  on  the  contrary,  the  circumstances 
tend  strongly  to  show  that  he  was  to  be  remunerated  according 
to  the  value  of  his  services,  on  the  same  principle  that  others 
were  paid  who  labored  in  subordinate  stations  in  relieving  her 
from  the  danger  in  which  she  was  placed. 

Paine,  J.,  concurred  in  the  result  of  these  views,  also  reposing 
his  judgment  on  the  ground  stated  in  his  opinion. 

(The  plaintiff  acquiesced  in  the  decision,  and  took  a  judgment 
for  the  reduced  amount  prescribed  in  the  rule.) 


Mayne  v.  Gbiswold. 

Where  equity  has  once  acquired  jurisdiction  over  a  subject  or  class  of  cases,  by  reason 
of  the  inability  or  refusal  of  courts  of  law  to  §^ant  relief,  its  jurisdiction  is  not  lost, 
if  the  courts  of  law  subsequently  assume,  or  are  authorized,  to  grant  relief  in  those 
cases. 

Where  the  object  of  a  suit  is  to  have  a  contract  rescinded  and  declared  void  for  fraud, 
equity  has  jurisdiction,  although  the  same  amount  of  money  will  be  recovered  on 
BQch  rescission  as  would  be  given  as  damages  in  an  action  at  law.  The  re^icinding 
of  the  contract  is  the  principal  object  of  the  suit  in  equity,  and  the  recovery  of  money 
is  incidental  ;  at  law,  the  principal  object  is  damages. 

The  jurisdiction  of  the  court  of  chancery  in  matters  of  fraud,  is  probably  coeval  with 
its  existence ;  and  it  is  not*  affected  by  the  circumstance  that  there  is  a  concur- 
rent remedy  at  law. 

The  waiver  of  a  discovery  from  the  defendant  does  not  affect  the  jurisdiction  in  equity, 
where  the  ground  of  relief  is  fraud. 

The  fifty-firpt  section  of  the  chapter  of  the  revised  statutes,  relative  to  the  limita- 
tion of  actions,  which . provides  that  "bills  for  relief  on  the  ground  of  fraud,  shall 
be  filed  within  six  years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
constituting  such  fraud,  and  not  after  that  time ;"  applies  to  bills  for  relief  on  the 
ground  of  fraud  in  aU  cases,  and  is  not  confined  to  cases  where  the  jurisdiction 
of  equity  was  exclusive. 

This  section  was  intended  to  qualify  the  general  terms  of  section  forty-nine,  by 
which  the  limitations  prescribed  for  suits  at  law  were  applied  to  courts  of  equity, 
when  they  had  concurrent  jurisdiction  of  the  same  cause  of  action,  and  to  create 
an  exception  in  cases  of  fraud,  both  of  concurrent  and  excluslTe  jurisdiction,  in 
which  the  fraud  was  not  discovered  at  the  time  it  was  committed. 
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passed  by  the  legislature  of  New  Jersey,  authorizing  an  increase 
of  the  capital  stock,  for  the  purpose  of  completing  the  canal,  to 
the  extent  of  six  hundred  thousand  dollars,  in  shares  of  one  hun* 
dred  dollars  each. 

That  the  defendant  was  appointed  a  director  by  the  last  men- 
tioned act;  and  that  he  being  and  acting  as  a  director  and 
stockholder,  and  agent  of  the  company,  but  covertly  and  secretly 
as  a  principal  for  his  own  private  and  individual  benefit,  con«> 
spired  and  confederated  with  various  persons,  who  were  also 
directors  and  stockholders,  and  carried  into  effect  divers  schemes 
and  measures,  the  object  and  tendency  of  which  was  to  hold  out 
inducements  to  persons  in  England,  who  were  not  and  could  not 
be  possessed  of  the  same  knowledge  or  means  of  knowledge  of 
the  situation  of  the  company,  with  themselves,  to  purchase 
bonds  issued  by  the  company,  and  thereby  to  derive  pecuniary 
benefit  and  advantage  to  themselves.  These  various  schemes 
and  measures  were  set  forth  at  length  in  the  biU.  They  con- 
sisted principally,  in  the  directors  taking  to  themselves  and  to 
their  friends  all  the  forfeited  stock  at  par,  paying  or  securing 
only  instalments  of  ten  per  cent.,  and  giving  their  notes  payable 
at  long  dates  for  the  remaining  ninety  per  cent. ;  and  in  taking 
among  themselves  and  their  friends  the  whole  of  the  six  hundred 
thousand  dollars  of  the  new  stock,  paying  or  securing  in  like 
manner  not  more  than  ten  per  cent,  of  the  nominal  amount,  and 
giving  their  notes  at  long  dates  for  the  residue,  and  reserving  to 
themselves  the  right  of  taking  two  hundred  dollars  of  the  ster- 
ling bonds  for  every  hundred  dollars  of  stock  so  subscribed,  on 
advantageous  terms,  and  also  the  privilege  of  surrendering  the 
stock,  amd  cancelling  the  notes  gwen  ihe/refoT^  in  case  they  should 
be  unable  to  raise  the  credit  of  the  company.  That  the  defend- 
ant had  allotted  to  him  three  hundred  and  forty  shares  of  this 
new  stock,  and  after  settling  for  ten  per  cent,  of  the  amount, 
gave  his  note  for  the  ninety  per  cent.,  or  $80,400,  and  interest, 
for  eighteen  months ;  and  he  also  took  three  hundred  shares  of 
such  forfeited  stock,  and  other  individuals  other  amounts,  and 
that  sterling  bonds  to  a  large  amount  were  issued  under  those 
agreements  to  the  defendant  and  other  subscribers.  That  the 
forfeited  shares  and  the  new  or  increased  stock  were  thus  nomi- 
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A  bill  for  relief  on  the  ground  of  fraud,  which  shows  that  the  fraud  wA  committed 
more  than  mx  yean  before  the  filing  of  the  bill,  moat  not  only  aute,  by  way 
of  anticipation  of  the  defence  of  the  statote  of  limitations,  that  the  fnnd  wasdis- 
covered  within  six  years ;  but  must  also  show  that  it  could  not,  with  reasonable 
diligence,  have  been  discovered  sooner. 

A  bill  was  filed  to  chaige  the  defendant  with  certain  bonds  of  an  incorporated  com- 
pany in  this  country,  of  which  he  was  a  director,  taken  by  the  plaintiff  reading 
in  England,  on  the  faith  of  false  and  deceptive  statements  made  by  the  defendant 
as  to  the  company's  afiairs,  intended  and  artfully  contrived  to  mislead  ;  the  interest 
on  the  bonds  being  paid  regularly  till  within  six  years,  and  until  pajmieDt  thereof 
ceased,  there  was  nothing  to  excite  the  plaintifi^s  suspicions,  and  he  did  not  dis- 
cover the  fraud  until  within  six  years.  On  a  demurrer  to  the  bill  which  con- 
tained these  allegations,  it  was  held  that  it  satisfactorily  accounted  for  the  plaxn- 
tiff's  omission  to  discover  the  fraud  until  the  time  stated. 

A  bill  is  not  rendered  multifarious,  by  stating  facts  which  show  that  the  plaintiff  may 
be  entitled  to  two  kinds  of  relief  distinct  fix>m  and  inconsistent  with  each  other, 
provided  the  prayer  for  special  relief  be  confined  to  one  of  those  kinds.  *  The  addi- 
tion of  a  prayer  for  general  relief,  does  not  alter  the  ease. 

A  bill  which  brings  before  the  court  the  proper  parties  for  the  relief  it  specifically  pnyi^ 
is  not  defective  for  want  of  parties,  because  the  facts  stated  might  be  made  the  foun- 
dation for  other  relief  to  which  other  parties  would  be  necessary. 
(Before  DuER,  Mason,  and  Campbell,  J.J.) 
Dec.  11,  12,  13,  1849;  April  1,  1850. 


The  bill  in  this  cause  was  filed  in  the  late  court  of  chancery, 
on  the  24th  day  of  April,  1846,  by  Charies  Otway  Mayne,  of  the 
county  of  Middlesex,  in  England,  against  G^rge  Griswold,  of 
the  city  of  New  York.  It  set  forth  the  incorporation  of  "The 
Morris  Canal  and  Banking  Company,"  by  the  legislature  of  New 
Jersey,  in  1824,  with  a  capital  of  one  million  of  dollars.  The 
bill  then  proceeded  with  a  very  full  and  minute  statement  of 
facts.  It  will  be  sufficient  for  understanding  the  judgment  of 
the  court,  to  state  that  among  other  things  the  biU  made  the 
following  allegations : 

That  the  Morris  Canal  and  Banking  Company,  in  the  be^- 
ning  of  the  year  1835,  was  greatly  embarrassed  and  in  a  failing 
condition ;  a  large  amount  of  the  stock  originally  subscribed,  had 
been  forfeited  by  reason  of  the  non-payment  of  the  instabnents ; 
the  whole  property  of  the  company  was  under  mortgage  to  W. 
Willink  of  Amsterdam,  for  seven  hundred  and  fifty  thousand 
dollars ;  and  the  canal,  as  far  as  it  had  been  built,  was  enflrdy 
unproductiye.    That  on  the  5th  of  March,  1836,  an  act  was 
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passed  by  the  legislature  of  New  Jersey,  authorizing  an  increase 
of  the  capital  stock,  for  the  purpose  of  completing  the  canal,  to 
the  extent  of  six  hundred  thousand  dollars,  in  shares  of  one  hun< 
dred  dollars  each. 

That  the  defendant  was  appointed  a  director  by  the  last  men- 
tioned act;  and  that  he  being  and  acting  as  a  director  and 
stockholder,  and  agent  of  the  company,  but  covertly  and  secretly 
as  a  principal  for  his  own  private  and  individual  benefit,  con* 
spired  and  confederated  with  various  persons,  who  were  also 
directors  and  stockholders,  and  carried  into  effect  divers  schemes 
and  measures,  the  object  and  tendency  of  which  was  to  hold  out 
inducements  to  persons  in  England,  who  were  not  and  could  not 
be  possessed  of  the  same  knowledge  or  means  of  knowledge  of 
the  situation  of  the  company,  with  themselves,  to  purchase 
bonds  issued  by  the  company,  and  thereby  to  derive  pecuniary 
benefit  and  advantage  to  themselves.  These  various  schemes 
and  measures  were  set  forth  at  length  in  the  bill.  They  con- 
sisted principally,  in  the  directors  taking  to  themselves  and  to 
their  friends  all  the  forfeited  stock  at  par,  paying  or  securing 
only  instalments  of  ten  per  cent.,  and  giving  their  notes  payable 
at  long  dates  for  the  remaining  ninety  per  cent. ;  and  in  taking 
among  themselves  and  their  Mends  the  whole  of  the  six  hundred 
thousand  dollars  of  the  new  stock,  paying  or  securing  in  like 
manner  not  more  than  ten  per  cent,  of  the  nominal  amount,  and 
giving  their  notes  at  long  dates  for  the  residue,  and  reserving  to 
themselves  the  right  of  taking  two  hundred  dollars  of  the  ster- 
ling bonds  for  every  hundred  dollars  of  stock  so  subscribed,  on 
advantageous  terms,  and  also  the  privilege  of  surrendering  the 
stock,  wnd  cancdH/ng  the  notes  gwen  therefor^  in  case  they  should 
be  unable  to  raise  the  credit  of  the  company.  That  the  defend- 
ant had  allotted  to  him  three  hundred  and  forty  shares  of  this 
new  stock,  and  after  settling  for  ten  per  cent  of  the  amount, 
gave  his  note  for  the  ninety  per  cent,  or  $80,400,  and  interest, 
for  eighteen  months ;  and  he  also  took  three  hundred  shares  of 
such  forfeited  stock,  and  other  individuals  other  amounts,  and 
that  sterling  bonds  to  a  large  amount  were  issued  under  those 
agreements  to  the  defendant  and  other  sabscribers.  That  the 
forfeited  shares  and  the  new  or  increased  stock  were  thus  nomi- 
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nally  taken  up  by  the  defendant  and  his  confederat^js,  in  order 
that  they  might  state  in  a  report  intended  to  be  made  of  the 
condition  of  the  company,  that  the  stock  had  been  taken  and 
paid  for  at  par  by  hand  Jide  gnbecriberB,  so  that  the  company 
might  be  represented  as  in  possession  of  a  large  amomit  of  bilis 
receivable,  and  in  the  actual  prosecution  of  an  active  and  profit- 
able banking  business,  when,  in  fact,  such  was  not  the  case. 

That  the  defendant  was,  in  the  year  18^6,  when  these  transac- 
tions took  place,  a  member  of  the  house  of  N.  L.  &  G.  Griswold, 
a  firm  of  known  respectability,  solvency,  and  character^  in  the 
city  of  New  York,  and  well  known  to  the  bouse  of  Morrison, 
Cryder  &  Co.  of  London ;  that  it  was  deemed  highly  important 
and  necessary  for  the  purpose  of  introducing  in  London  the  bonds 
issued  by  the  company,  to  obtain  for  them  and  for  the  forth- 
coming report,,  the  recommendation  of  the  house  of  Morrison, 
Cryder  &  Co.,  which  it  was  supposed  could  be  obtained  by  the 
confidence  they  reposed  in  the  character  and  solvency  of  the 
house  of  N.  L.  &  6.  Griswold,  and  of  George  Griswold,  the 
defendant,  and  hj  the  belief  that  the  defendant  or  his  firm  had 
become  the  purchaser  of  the  bonds  and  bad  advanced  the  money 
therefor. 

The  bill  then  set  forth  certain  letters  written  by  the  defendant 
to  Morrison,  Cryder  &  Co.,  in  anticipation  of  the  report, 
recommending  the  bonds  and  the  goodness  of  the  securities,  and 
also  referring  them  to  the  report  then  about  to  be  made,  as 
giving  a  true  account  of  the  condition  of  the  company. 

The  bill  then  states  that  on  or  about  the  17th  of  June,  1836, 
the  confederates  with  the  aid  of  the  defendant  got  up  and 
adopted  a  plausible  statement  of  the  affairs  of  the  company,  in 
the  form  of  a  report  of  the  president  and  directors  and  statement 
annexed  thereto;  which  report  and  statement  were  artfully, 
wilfully,  and  in  a  manner  calculated  to  mislead  and  deceive, 
filled  with  various  false  and  deceptive  statements,  some  of  which 
were  wilfully  false,  and  others  untrue,  and  represented  to  be 
true,  but  of  which  the  defendant  and  his  confederates  were 
ignorant,  and  others  which,  though  literally  true,  were  yet 
substantially  false  and  deceptive. 

The  bill  then  particularized  several  of  these  false  and  deceptive 
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statements,  and  among  them,  those  which  represented  that  the 
capital  stock,  amounting  altogether  to  four  million  one  hundred 
thousand  dollars,  had  been  paid  in,  when,  in  fact,  a  large  part 
of  the  sum  represented  to  have  been  paid  in  as  capital,  was  made 
up  in  bills  receivable  from  persons  who  were  quite  irresponsible ; 
and  charges  that  a  large  part  of  the  increased  stock  of  six 
hundred  thousand  dollars  was  shortly  afterwards  surrendered 
and  the  notes  given  therefor  cancelled,  including  the  note  of 
defendant  for  $30,400.  That  the  report  and  statement  was  sent 
to  Morrison,  Cryder  &  Co,  with  the  view  of  inducing  persons  in 
England,  relying  on  its  truth  and  fairness,  to  purchase  bonds. 

That  a  dividend  was  shortly  after  and  about  the  14th  of  July, 
1836,  declared  on  the  stock,  by  means  of  which  it  rose  to  one 
hundred  and  two  per  cent.,  and  was  held  at  that  price  when  the 
report  arrived  in  England. 

That  the  plaintiff,  in  reliance  on  the  report,  and  also  the  letters 
of  the  defendant  to  Morrison,  Cryder  &  Co.,  was  induced  to 
purchase  five  of  the  sterling  bonds  of  the  company  of  £1000 
each,  for  which  he  gave  £4300,  which  bonds  are  still  held  by 
him  and  are  ready  to  be  produced.  That  afterwards,  and  in 
January,  1837,  the  company  declared  another  dividend  of  four 
per  cent.;  that  the  interest  on  the  bonds  was  paid  up  to  January, 
1841,  since  which  time  no  interest  had  been  paid,  and  that 
plaintiff  since  the  last  day  mentioned  had  discovered  aU  the 
before  mention-ed  frauds  of  which  he  had  hefore  been  e7itirely 
ignorant. 

The  bill  also  set  forth  the  sale  of  the  canal  under  the  mortgage 
to  Willink,  and  the  appointment  of  receivers  of  the  company  by 
an  order  of  the  chancellor  of  New  Jersey. 

The  bill  claimed  and  insisted  that  the  defendant  ought  to  be 
held  responsible  for  the  amount  of  the  note  for  $30,400  so  given 
by  him  for  the  three  himdred  and  forty  shares  of  stock,  and 
which  was  delivered  up  to  him  when  he  surrendered  the  stock. 
The  prayer  of  the  bill  is  "  that  it  may  be  declared  that  the 
plaintiff*  was  induced  to  purchase  the  bonds  by  the  aforesaid 
fraudulent  contrivances  and  representations  of  the  defendant, 
and  that  the  purchase  by  the  plaintiff  of  the  said  bonds  may,  as 
between  him  and  the  defendant,  be  declared  to  be  void  and  be 
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rescinded;  and  that  defendant  be  decreed  to  pay  him  the 
purchase  money  with  interest  and  expenses,  less  the  inter^t 
received  ;  the  plaintiff  offering  to  re-assign  and  deliver  the 
bonds  to  defendant,  and  for  other  or  farther  relief."  It  also 
prayed  for  general  relief. 

To  this  bill  the  defendant  demurred,  assigning  for  causes  of 
demurrer,  the  several  matters  stated  in  the  points.  The  canse 
came  to  this  court  from  the  supreme  court. 

W,  C  Noyes^  for  the  defendant,  argued  the  following  points : 

I.  The  bill  should  have  been  filed  in  the  names,  or  on  behalf 
and  for  the  benefit,  of  all  the  parties  holding  the  bonds  of  the 
Morris  Canal  and  Eanking  Company  alleged  to  have  been 
fraudulently  issued  and  purchased  upon  the  faith  of  the 
defendant's  representations.  (Story's  Eq.  PI.  §  99 ;  Calvert  on 
Parties,  220 ;  Crease  v.  Babcock^  10  Met.  R  525 ;  Robinson  v. 
Smith,  3  Paige,  222.) 

n.  The  bill  should  have  been  filed  against  all  the  directors 
of  the  company  who  are  charged  with  participating  in  the 
fraudulent  acts  set  forth ;  and  there  is  no  sufficient  excuse  for 
omitting  to  make  them  parties.  {Attorney  Oeneral  v.  Leicester 
7  Beav.  176 ;  1  Dan.  Ch.  Pr.,  Am.  ed.  529 ;  Perry  v.  KnoU,  5 
Beav.  293 ;  KeUaway  v.  Johnson,  Id.  319 ;  AUen  v.  IToneden, 
6  Id.  148 ;  AU.  Gen.  v.  Wilson,  1  Craig  &  P.  1 ;  HiD  on 
»  Trustees,  315 ;  PiM  v.  Bormer,  6  London  Jurist,  636 ;  KnatcK- 
huU  V.  Feamhead,  3  Mylne  &  Cr.  124 ;  2  Fowler's  Ex.  Pr.  300.) 

m.  The  complainant  had  a  perfect  remedy  at  law,  especially 
as  no  discovery  was  asked.  The  bill  states  a  mere  legal  claim, 
and  seeks  to  make  it  of  equitable  cognizance.  {Odston  v.  Hoyi, 
1  John.  Ch.  R  543 ;  Jer.  Eq.  290,  383;  1  Story's  Eq.  §  184; 
Bussd  V.  Clark,  7  Cranch,  89 ;  Harchffick  v.  Forbes,  1  Bibb, 
212  i  Bradley  v.  Bosley,  1  Barb.  Ch.  R.  125  ;  Oram  v.  Bun- 
nell,  10  Paige  833 ;  Ferson  v.  Sanger,  6  N.  Y.  Legal  Ohe. 
43-) 

IV.  The  bill  is  multifarious.  (1  Dan.  Ch.  Pr.,  Am.  ed.  384 
and  notes ;  Story's  Eq.  PI.  §  271.) 

IThe  bill  ^hoidd  have  been  filed  by  the  receivers  of  the  com- 
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pany  or  the  company  itself  at  least  bo  far  as  it  seeks  to  make 
the  defendant  liable  for  the  notes,  and  the  excuse  for  not  uniting 
them  in  the  bill  is  not  sufficient. 

YL  So  it  should  have  been  filed  in  their  name  in  respect  of 
all  the  matters  embraced  in  it 

YII.  It  appears  upon  the  face  of  the  bill,  that  it  was  not 
exhibited  within  six  years  &om  the  time  the  alleged  causes  of 
complaint  accrued,  and  therefore  the  statute  of  limitations  has 
attached.  There  is  no  valid  excuse  for  not  bringing  the  suit 
within  the  six  years.  The  cause  of  action  accrued  the  moment 
the  bonds  were  taken  on  the  faith  of  the  alleged  false  represen- 
tations. {Ai^gaU  V.  Bryaai%  1  Sand.  Sup.  Ct.  E.  98.)  More 
than  six  years  from  that  time  having  elapsed,  the  statute  of  limi- 
tations attached.  (2  E.  S.  296,  §  18 ;  Id.  301,  §§  49,  50,  51 ; 
Kev.  Notes,  part  3,  ch.  4,  p.  20 ;  M^Cariy  v.  Camd^  1  Bai'b. 
Ch.  E.  466 ;  Troup  v.  8mith^  20  Johns.  33 ;  Leonard  v.  Pit/ney^ 
6  Weni  30 ;  Alien  v.  MiUe^  17  Id.  202 ;  McCrea  v.  PurmoH^ 
16  Id.  476 ;  Person  v.  Scmger^  5  N.  T.  Legal  Obs.  43  ;  JIumbert 
V.  Trinity  Church,  7  Paige  196  ;  S.  C.  24  Wend.  487.)  In  this 
case,  tlie  statute  of  limitations  is  a  good  defence  upon  demurrer. 
(Story  Eq.  PL  §§  751,  756 ;  Humbert  v.  Ti^ity  Church,  7 
Paige  195  ;  S.  C.  24  Wend.  587 ;  1  Dan.  Ch.  Pr.,  Am.  ed.,  621 
and  notes ;  £sp.  on  Penal  Stat.  78.) 

<7.  B.  Moore  and  F.  B.  Cutting,  for  the  plaintiff. 

L  The  bill  sets  forth  a  case,  entitling  the  plaintiff  to  relief  on 
the  ground  of  fraudr  The  defendant,  by  a  resort  to  unjust  arti- 
fices, took  advantage  of  his  own  knowledge  and  peculiar  situ- 
ation; and,  for  his  own  profit,  misrepresented  the  facts  upon 
which  the  value  of  the  bonds  rested,  and  misled  the  plaintiff, 
(who  was  necessarily  ignorant,  and  known  to  be  so,)  and  thus 
induced  the  latter  to  purchase  the  bonds.  And  the  defendant, 
himself  a  corporator,  acting  for  his  own  interest,  and  combining 
with  others  in  a  common  scheme,  was  so  situated,  that,  imder 
the  circumstances,  he  should  be  treated  as  the  borrower,  and  be 
stripped  of  any  protection  or  exemption  from  individual  liability, 
by  reason  of  the  charter,  or  else,  as  the  seller  of  the  bonds,  and 
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Bhould  either  pay  the  bonds,  or  rescind  the  purchase,  an  assign- 
ment of  the  bonds  being  tendered  to  him.  He  mnst,  at  least, 
refund  any  profit  or  gain  to  himself,  individually,  out  of  the 
scheme.  {Steinixich  v.  Fendey^  9  Simons  556 ;  Siddan  v.  Con- 
nelly 10  Simons  68,  79 ;  Bradley  v.  Bodey^  1  Barb.  Ch.  Rep. 
125,  148.) 

IT.  The  bill  was  filed  in  due  time,  viz.,  on  24th  April,  1846, 
within  ten  years  after  the  bonds  in  question  were  issued,  within 
six  years  after  the  discovery  of  the  fraud,  and  promptly  after 
the  bonds  fell  due,  and  the  damage  accrued. 

It  is  not  affected  by  the  statute  of  limitations.  (2  K.  S.  296 
to  301,  §  49  to  53, 18  and  25,  44 ;  Story's  Eq.  Juris.  908,  sec 
1521,  a;  Brickenring  v.  ChurcMU^  8  J.  J.  Marshall,  15.) 

The  statute,  although  it  fixes  the  same  limitations  in  equity^  as 
at  law,  in  cases  of  concurrent  jurisdiction,  intends  to  except  the 
case  of  relief,  on  the  ground  of  fraud,  where  (as  in  this  case)  the 
bill  is  filed,  within  six  years  afl«r  the  discovery  by  the  a^rieved 
party,  of  the  facts  constituting  such  fraud.  So  far,  therefore,  as 
there  is  even  a  concurrent  remedy  at  law  for  fraud,  the  plaintiff 
is  still  entitled  to  relief.    (2  R  S.  301,  §  49,  51.) 

The  statute  cannot  be  applied  to  cases  of  exclusive  equitable 
jurisdiction,  even  if  it  can  to  cases  of  concurrent  jurisdiction, 
when  the  fraud  (as  in  this  case)  was  discovered  within  six  years 
next  before  the  commencement  of  the  suit. 

The  excepted  cases  in  which  courts  of  equity  do  not  give 
redress  for  fraud,  do  not  embrace  the  present  case.  It  is  not  a  suit 
for  damages  against  a  stranger,  but  seeks  a  rescission  of  a  con- 
tract and  relief,  as  against  a  real  party  to  the  agreement,  acting 
partly  under  the  guise  of  a  corporator.  The  plan  of  taking  and 
selling  bonds  separately,  is  charged  to  have  been  a  part  of  the 
fraudulent  scheme. 

Plaintiff  is  entitled  to  relief,  upon  principles  peculiar  to  a 
court  of  equity.  The  jurisdiction  at  law  is  not  concurrent,  and 
there  is  no  diflSculty  under  the  statute  of  limitation.  {Chester- 
Jidd  V.  Janssen^  2  Vesey,  Sen.  155 ;  Lyon  v.  TaUmadge^  14 
John.  Eep.  501 ;  1  Story,  Eq.  Juris.  §  184  to  440 ;  1  John.  Ch. 
E.  402,  556 ;  4  ibid.  18 ;  7  ibid.  194 ;  8  Cowen,  537 ;  4  ibid. 
209  ;  8  ibid.  370 ;  9  ibid.  309 ;  1  Hopkins,  48,  75,  and  494 ;  1 
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Paige,  147, 148,  302,  492 ;  2  ibid.  169,  390,  406 ;  4  ibid.  94 ;  7 
ibid.  316;  9  ibid.  152.) 

JTT.  The  groundB  of  denmrrer  alleged  do  not  apply,  if  the 
plaintiff's  case  be  sustained  on  the  basis  above  claimed.  Other 
bondholders  must  stand  on  their  own  footing.  They  may  not 
have  relied  upon  the  defendant 

Other  fraudulent  directors  need  not  be  parties.  (See  10 
Simons  58,  and  6  Paige  612.) 

The  court  loses  no  jurisdiction  by  the  waiver  of  an  answer  on  oath. 

The  diarges  of  the  bill,  about  s  withdrawal  of  notes,  &c.,  are 
6  part  of  the  priu^ipal  case,  and  cannot  make  the  bill  mnltifa- 
rioue.    (See  1  Barlionr  99;  1  Hogan  290.) 

The  Teeewers  have  nothing  to  do  with  the  plaintiff^s  claim  on 
die  foregoing  basis,  nor  has  the  company.  The  defendant  may 
take  plaintiff's  place  as  holder  of  the  bonds. 

lY.  The  i^ainti^  independently  of  his  case  of  &aud,  relating 
back  to  his  purchase  of  the  bond,  is  still  entitled  to  a  remedy, 
and  to  protection  against  the  acts  of  the  defendant,  in  respect  to 
l;he  dividends  and  illegal  withdrawal  of  notes  without  payment 
On  this  basis,  it  is  not  necessary  to  make  other  fraudulent 
persons  parties.  {jC}wjifiingha/t»  v.  Pett,  5  Paige  612 ;  Wood  v. 
Jhmner,  3  Mason  C.  C.  K.  308 ;  1  Craig  &  PhUips  1  ;  2  MyL 
&  Craig  613  ;  2  Atkyns  400.) 

Nor  is  it  necessary  to  make  the  lUibrris  Canal  Company,  or  its 
receivers,  parties.  The  Company  was  broken  up,  "all  its 
chartered  rights "  gone.  The  receivers  are  officers  of  another 
court  and  state,  are  non-iesidents,  and  have  refused  to  prosecute. 
They  are  not  amenable  to  the  process  of  this  court.  IHaUeti  v. 
HcMeti,  2  Paige,  18, 19.) 

Bt  tsb  Couier.  Mabov,  J. — ^This  case  presents  «everal  points 
of  interest  and  importai^ce ;  some  of  which  are  of  no  ordinary 
difficulty.  They  have  been  elaborately  and  ably  argued  by 
the  counsel  for  the  respective  parties,  and  the  court  has  been 
greatly  aided  in  its  judgment  by  their  extensive  and  learned 
investigations. 

Before  proceeding  to  the  main  points  in  controversy,  we  shall 
consider  the  formal  objections  raised  by  the  demurrer. 
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First.  It  is  contended  bj  the  defendant  that  the  bill  is 
multifarious, — that  it  seeks  relief  not  only  by  reason  of  the 
repres^itations  which  indnced  the  plaintiff  to  purchase  the 
bonds  of  the  company,  and  which  are  alleged  to  have  been  false 
and  fraudulent,  but  also  in  regard  to  the  stock  note  of  $30,400 
of  the  defendant,  which,  it  is  charged,  was  fraudulently  Bnireo- 
dered  to  him  by  the  board  of  directors.  If  such  be  the  neces- 
sary construction  of  the  bill,  the  objection  would,  in  our  judg- 
ment, be  well  founded ;  for  the  bill  would  then  present  two 
claims  not  only  distinct  from,  but  inconsistent  with  each  oth^, 
one  in  effect  disaffirming  the  purchase  of  the  bonds,  and  asking 
that  it  might  be  rescinded  in  consequence  ^f  the  defendant's 
deceitful  and  fraudulent  misrepresentations  concerning  them^ 
and  the  other,  affirming  the  purchase,  and  insisting  that  the 
plaintiff,  as  a  purchaser,  has  a  right  to  call  on  the  defendant  for 
their  payment  out  of  the  amount  of  the  note,  which,  he  says, 
belongs  to  the  company,  and  was  fraudulently  withdrawn  from 
it.  A  careful  perusal  of  the  bill,  however,  has  satisfied  us  that 
it  is  not  liable  to  this  objection.  It  does  indeed  set  forth  the 
facts  of  the  giving  of  the  stock  note  by  the  defendant,  and  of  ils 
subsequent  surrender  to  him  by  the  company,  but  these  matters 
are  stated  in  connexion  with  several  others,  only  as  parts  of  the 
fraudulent  scheme  of  the  defendant  and  his  associates,  in  order 
to  give  color  to  the  report  and  statement  of  the  condition  of  the 
company  by  wliich  the  plaintiff  was  induced  to  purchase  the 
bonds.  They  are  introduced  as  evidence  of  a  premeditated 
design  to  deceive  and  defraud.  The  specific  prayer  for  relief 
however,  has  no  reference  to  the  note,  but  simply  prays  that  it 
may  be  declared,  that  the  plaintiff  was  '^  induced  to  purchase  the 
said  sterling  bonds  by  the  aforesaid  fraudulent  contrivances  and 
practices  of  the  said  George  Griswold  and  his  confederates,  and 
that  such  purchase  as  between  the  plaintiff  and  the  defendant, 
may  be  declared  void  and  rescinded,  and  that  the  defendant 
may  repay  to  the  plaintiff  the  purchase  money  and  expenses 
with  interest.**  It  may  be  true,  as  suggested  by  the  defendant's 
counsel,  that  the  bill  contains  sufficient  allegations  respecting 
the  note,  which  if  proved,  would  entitle  the  plaintiff  to  relief 
with  regard  to  it  under  the  general  prayer.    Yet  it  would  not 
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he  proper  for  the  court  to  interpret  the  bill  as  necessarily  calling 
for  such  relief,  when  the  plaintiff  himself  does  not  pray  for  it, 
and  the  effect  of  such  interpretation  would  be  to  give  to  the  bill 
that  objectionable  feature  which  the  pleader  has  been  careful 
to  avoid. 

Moreover,  if  the  bill  is  to  be  treated  as  seeking  relief  with 
regard  to  the  note,  it  is  defective  for  want  of  parties,  and  the 
next  objection  of  the  defendant  that  it  should  have  been  filed  on 
behalf  of  all  the  bond-holders  as  well  as  of  the  plaintiff  would 
undoubtedly  be  good ;  for  all  those  who  are  in  a  similar  situation 
with  the  plaintiff,  ought  to  have  an  opportunity  of  participating 
in  a  fund  in  which  they  all  have  an  equal  interest.  But,  as  we 
have  seen,  the  bill  merely  seeks  to  make  the  defendant  respond 
to  the  plaintiff  individually,  for  the  fraud  which  he  has  com- 
mitted upon  him,  by  inducing  him  to  purchase  the  company's 
bonds.  There  is  no  common  fand  here  to  be  distributed ;  it  does 
not  even  appear  that  there  are  any  others  who  stand  precisely 
in  the  same  situation  with  the  plaintiff  in  respect  to  the  bonds 
issued  by  the  company.  And  we  think  that  the  principle 
adopted  by  the  late  chancellor  in  Dart  v.  Palmer^  (1  Barb.  Ch. 
K.  92,)  is  applicable  to  both  these  objections.  He  there  held 
that  if  the  complainant  in  his  bill  claims  specific  relief,  and  then 
adds  a  prayer  for  such  further  or  other  relief  as  may  be  proper, 
and  the  case  made  by  his  bill  entitles  him  to  the  specific  relief 
prayed  for,  and  no  other  parties  are  necessary  to  entitle  him  to 
that  relief,  the  court  at  the  hearing  ought  not  to  give  other  or 
ftirther  relief  under  the  general  prayer,  when  persons  not  before 
the  court  are  necessary  parties  to  such  relief,  even  when  the 
case  made  by  the  bill  would  have  entitled  the  complainant  to 
that  relief  aJso  against  the  defendant,  if  all  the  proper  persons 
had  been  made  parties.  Now,  the  ground  of  the  demurrer  in 
this  case  is,  that  other  parties  are  necessary  so  far  as  relates  to 
the  stock  note  of  $30,400,  and  that  no  relief  can  be  granted  in 
regard  to  it  unless  they  are  before  the  court ;  but  if  the  plaintiff 
does  not  ask  for  relief  on  that  ground,  and  the  frame  of  his  bill 
is  such  that  in  its  present  state  without  the  addition  of  other 
parties  he  cannot  obtain  it  at  the  hearing,  but  he  can  obtain  the 
specific  relief  for  which  he  prays,  upon  what  principle  is  the 
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court  called  upon  to  declare  that  he  shall  firame  his  bill  with  a 
view  to  that  relief  which  he  does  not  ask,  especially  when 
the  alteration  would  subject  the  bill  to  the  &tal  objection  of 
multifariousness!  Both  these  objections  therefore  must  be 
ovemiled. 

The  objection  that  the  other  directors  are  not  made  parties  is 
also  untenable. 

We  are  not  called  upon  by  the  frame  of  the  bill,  to  decide 
whether  all  the  directors  or  trustees  of  a  company  are  necessaiy 
parties  to  a  bill  seeking  to  charge  them  for  a  fraudulent  breach 
of  trust,  altliough  the  authorities  seem  to  be  decisive  that  they  are 
not.  {Attorney  General  v.  Wilson^  1  Or.  &  Ph.  1 ;  Cv/tiningham 
V.  Pdl^  5  Paige  612.)  The  defendant  in  this  case  was  not  in 
any  sense  a  trustee  for  the  plaintiff,  at  least  until  after  he 
purchased  the  bonds.  The  fraud  complained  of  was  perpetrated, 
if  at  all,  before  their  purchase ;  it  was  only  in  consequence  of 
the  purchase,  and  by  its  means,  that  the  defendant  and  the  other 
directors  were  brought  into  the  relations  of  trustees  and  cestui 
que  trust,  if  the  ownership  of  the  bonds  can  be  said  to  have 
constituted  that  relation.  And  the  ground  on  which  the  defend- 
ant is  sought  to  be  charged  is,  not  that  he  violated  his  duty  as 
trustee  for  the  bondholders,  arising  out  of  his  position  as  a  director, 
but  that  as  a  man  he  violated  the  laws  of  truth  and  fair  dealing, 
which  all  are  bound  to.  observe  in  their  transactions  with  each 
other.  It  matters  not  in  this  point  of  view,  that  others  imited 
with  him  in  these  frauds.  The  general  principle,  that  there  can 
be  no  contribution  between  wrong  doers,  and  that  each  is  liable 
for  all  the  wrongful  acts  in  which  he  participated,  is  well 
established  both  at  law  and  in  equity.  {jLUomey  General  v. 
WUs<m^  J.  Or.  &  P.  1 ;  and  the  authorities  cited  in  note  to  page  28.) 

Having  disposed  of  these  objections  to  the  frame  of  the  bill, 
and  for  want  of  parties,  we  come  to  a  more  important  inquiiy, 
viz.  whether  a  court  of  equity  has  jurisdiction  of  the  case. 

The  defendant  insists  that  the  bill  states  a  mere  legal  claim, 
while  the  plaintiff  on  the  other  hand  contends  that  it  presents  a 
ease  peculiarly  of  equitable  cognizance. 

We  have  no  doubt  that  the  case  made  by  the  bill  comes 
within  the  principle  of  Pasley  v.  Freemam^  and  that  the  plaintiff 
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upon  proof  of  the  facts  he  has  alleged,  might,  on  the  authority 
of  that  case,  recognized  as  it  has  been  repeatedly  in  our  courts, 
have  recovered  in  a  court  of  law,  damages  for  the  injury  he  had 
sustained,  and  that  the  amount  of  the  bonds  with  interest  and 
expenses  would  be  the  true  measure  of  those  damages.  This  is 
substantially  the  relief  prayed  for  in  this  bill ;  and  we  do  not 
think  it  would  have  formed  any  impediment  to  a  recovery  in  a 
court  of  law,  as  was  contended  by  the  plaintiff's  counsel,  that 
there  was  no  direct  communication  between  himself  and  the 
defendant.  It  would  have  been  suflBcient,  that  he  had  been 
deceived  by  the  false  representations  which  the  defendant 
sanctioned  and  circulated  in  regard  to  the  situation  of  the  com- 
pany, with  the  intent  to  induce  persons,  on  the  faith  of  such 
representations,  to  purchase  the  bonds. 

This  was  expressly  held  in  the  case  of  AUen  v.  Addvngton^  7 
Wend.  9,  affirmed  in  the  court  of  errors,  11  "Wend.  374.  In  that 
case  there  was  no  direct  communication  between  the  plaintiff  and 
the  defendant.  The  defendant,  however,  had  written  a  letter  to  a 
third  person  respecting  Baker,  who  bought  the  goods  of  the 
plaintiff,  and  that  third  person  represented  to  the  plaintiff  that 
he  would  trust  Baker  on  Addington's  representations,  and  the 
court  laid  down  the  broad  principle,  that  if  a  person  intending 
to  defraud  somebody,  gives  a  general  recommendation  of  credit  * 
to  an  insolvent  person,  any  one  who  sustains  damage  by  reason 
of  such  recommendation,  is  entitled  to  an  action  for  such 
damage,  grounded  on  the  fraud. 

But  does  it  follow  that  because  the  plaintiff  can  obtain  in  sub- 
stance the  same  relief  at  law,  as  in  equity,  therefore  this  court 
has  no  jurisdiction?  This  is  a  question  of  no  small  difficulty. 
The  cases  are  conflicting,  and  it  is,  perhaps,  impossible  to  recon- 
cile them  all.  There  were  several  referred  to  by  the  counsel  for 
the  defendant,  which  it  was  contended  conclusively  showed  that 
a  court  of  equity  had  no  jurisdiction  in  a  case  like  the  present. 
Among  them  was  the  case  of  Nefwham  v.  May^  13  Price  749,  in 
which  Lord  Chief  Baron  Alexander  says,  "  It  is  not  in  every 
case  of  fraud  that  relief  is  to  be  administered  in  a  court  of  equity. 
In  the  case,  for  instance,  of  a  fraudulent  wairanty  on  the  sale  of 
a  horse,  or  any  fraud  upon  the  sale  of  a  chattel,  no  one,  I  appre- 
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head,  ever  thought  of  filing  a  bill  in  equity."  And  he  adds, 
that  the  case  before  him  was  no  more  than  a  common  case  of 
fraud  by  means  of  misrepresentation,  raising  a  dry  question  of 
damages;  in  effect  a  mere  money  demand.  The  case  before 
him  was  that  of  a  bill  filed  by  a  purchaser  of  real  estate,  not  to 
rescind  a  contract  on  the  ground  of  fraud,  but  for  compensation 
for  the  difference  in  the  actual  value  of  the  property  sold,  and 
the  stated  value  as  appearing  by  the  rental,  which  was  repre- 
sented to  be  £110  per  annum,  when  in  fact  it  was  only  £89,  and 
this  was  a  suit,  merely  to  recover  damages,  the  party  retaining 
and  affirming  the  contract.  The  bill  was  dismissed,  not,  how- 
ever, on  the  ground  of  want  of  jurisdiction,  but  because  it  was 
not  supported  by  the  evidence. 

In  Jiussell  V.  Claries  i5er«.,  (9  Cranch  69,)  also  cited  by  the 
defendant's  counsel,  and  which  was  a  bill  in  equity,  seeking  to 
make  the  defendants  responsible  for  the  amount  of  certain  pro- 
tested bills,  on  the  ground  of  two  letters  of  guaranty  represent- 
ing that  the  drawers  were  perfectly  responsible ;  Chief  Justice 
Marshall  remarked,  that  on  the  question  of  fraud  the  remedy  at 
law  was  complete,  and  that  if  a  discovery  was  not  needed,  or  if 
the  answer  disclosed  nothing,  and  the  plaintiff  supported  his 
claim  by  evidence  in  his  own  possession,  unaided  by  the  confes- 
sions of  the  defendant,  the  established  rules  limiting  the  jurisdic- 
tion of  courts  required  that  he  should  be  dismissed  from  the 
court  of  chancery,  and  permitted  to  assert  his  rights  in  a  court 
of  law.    But  the  bill  in  that  case  was  sustained  on  other  grounds. 

In  Bradley  v.  Basley^  (1  Barb.  Ch.  C.  125,)  also  cited  on  the 
argument.  Chancellor  Walworth,  in  a  very  elaborate  opinion, 
intimates  his  approbation  of  the  remarks  made  by  the  Lord 
Chief  Baron,  and  Chief  Justice  Marshall,  in  the  case  above 
quoted,  and  after  referring  to  some  cases  decided  in  the  court  of 
appeals  in  Kentucky,  adds,  "  I  am  disposed  to  follow  these  de- 
cisions, so  far  as  to  hold  that  a  bill  in  equity,  for  the  purpose  of 
obtaining  a  compensation  in  damages  merely,  to  be  paid  by  the 
defendant  personally,  cannot  be  sustained,  where  the  defendant 
makes  the  objection  at  the  proper  time  by  demurrer  or  answer, 
that  the  complainant  has  a  full  and  perfect  remedy  by  action  at 
law  against  the  defendant."    He  admits,  however,  the  general 
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mle  to  be  "  that  in  case  of  fraud  a  court  of  equity  has  jurisdic- 
tion, although  the  party  may  obtain  relief  in  an  action  at  law.'' 
In  this  case,  too,  the  bill  was  sustained  on  other  grounds. 

The  cases  in  Kentucky,  referred  to  by  the  chancellor,  were 
ITardwick  v.  Foster* s  Administfrator^  1  Bibb.  212 ;  Cocke  v. 
Hardm^  LittelPs  Select  Cases  374 ;  and  Bldchwell  v.  OldKara^ 
4  Dana  196.  Upon  examination,  it  will  be  found  that  they  all 
admit  and  allege  the  jurisdiction  of  the  court  of  equity,  in  setting 
aside  cont/racts  founded  in  fraud  and  misrepresentation,  but 
maintain  that  if  a  party  who  has  been  defrauded  does  not  seek  to 
rescind  a  sale,  but  affirms  it,  and  asks  for  damages  which  he  has 
sustained  by  reason  of  fraud  or  imposition  practised  on  him  in 
relation  to  it,  he  must  seek  his  damages  in  a  court  of  law.  We 
apprehend  the  decision  is  correctly  stated  in  the  Kentucky  cases. 
If  your  claim  is  solely  for  damages,  whether  for  breach  of  the 
contract  or  for  fraud  in  making  it,  and  you  seek  not  to  rescind 
it  altogether,  you  are,  as  a  general  rule,  confined  to  your  action 
at  law ;  but  if  you  seek  to  have  the  contract  rescinded  and  de- 
clared void,  you  may  have  relief  in  equity,*  although  you  may 
only  recover  money,  and  the  same  amount  that  you  would  have 
recovered  at  law.  In  the  suit  at  law,  the  money  by  way  of 
damages,  is  the  principal  object ;  in  equity,  however,  the  rescind- 
ing of  the  contract  is  the  principal,  and  the  recovery  in  money 
is  an  incidental,  though  a  necessary  consequence. 

However  this  may  be,  and  without  undertaking  to  pronounce 
positively  on  this  point,  we  apprehend  that  there  are  certain 
other  principles  well  established,  which  will  lead  us  to  a  correct 
conclusion.  Thus,  it  is  one  of  the  doctrines  of  a  court  of  equity, 
that  where  a  plaintiff  has  a  plain,  adequate,  and  complete  remedy 
at  law,  a  court  of  equity  generally  will  not  interfere,  and  for  this 
reason  they  will  not  as  a  general  rule  sustain  a  bill  for  damages 
merely,  whether  for  breach  of  contract  or  for  tort,  a  court  of  law 
giving  in  such  case  frill  and  adequate  relief.  The  application  of 
this  rule,  however,  must  be  controlled  and  governed  by  another 
equally  well  established ;  that  if  the  jurisdiction  originally  has 
properly  attached  in  equity  on  account  of  the  supposed  defect  of 
remedy  at  law,  that  jurisdiction  is  not  changed  or  taken  away 
by  the  fact  that  courts  of  law  have  subsequently  exercised  juris- 
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diction  in  eimilar  cases.  ^^  This  has  been  repeatedly  asserted,'^ 
Mr.  Justice  Story  remarks,  (1  St.  Eq.  Jur.  §  641,)  "  by  comis  of 
equity,  and  constitutes,  in  some  sort,  the  pole-star  of  its  jurisdic- 
tion." While  then  on  the  one  hand,  courts  of  equity  will  not 
assume  jurisdiction  where  there  is  already  a  complete  and  ade- 
quate remedy  at  law ;  so  on  the  other  hand,  when  their  jurisdic- 
tion is  once  established,  whether  in  consequence  of  the  inability 
or  refusal  of  courts  of  law  to  grant  relief,  or  otherwise,  they  do 
not  lose  jurisdiction  by  reason  of  the  subsequent  greater  liberal- 
ity or  enlarged  powers  of  courts  of  law. 

The  decision  of  the  point  before  us,  then  depends,  not  merely 
on  the  question  whether  the  party  has  an  adequate  remedy  at 
law,  but  also  on  this  other  question,  whether  the  case  falls  within 
one  of  the  acknowledged  heads  of  equity  jurisdiction ;  for  if  it 
does,  the  mere  fact  that  a  court  of  law  will  now  grant  the  same 
relief  as  a  court  of  equity,  does  not  oust  the  previously  well 
established  jurisdiction  of  the  latter.  A  reference  to  a  few 
adjudged  cases  will  abundantly  confirm  this  positiou. 

Thus,  the  jurisdiction  of  chanceiy  was  settled  and  acknow- 
ledged in  the  case  of  lost  bonds.  It  had  been  originally  assumed, 
because  courts  of  law  would  not  entertain  a  suit  on  a  bond  with- 
out 2kjpTofert.  But  when  afterwards  they  allowed  a  plaintiff  to 
allege  in  his  declaration  the  loss  of  his  bond  as  an  excuse  for  not 
making  ^^r^,  and  to  recover  on  proving  its  loss  and  contents, 
it  was  uniformly,  held  that  the  liberality  of  courts  of  law  on  this 
head  did  not  deprive  chancery  of  its  jurisdiction.  (1  St.  Eq.  Jur. 
§  81 ;  Atkinson  v.  Leonwrd^  3  Brown  0.  C.  218 ;  Kernp  v.  Priar^ 
7  Ves.  249 ;  Walmesly  v.  Child^  1  Ves.  341 ;  Taulman  v.  JPrioe, 
5  Ves.  239.) 

So,  the  jurisdiction  of  chanceiy  in  matters  of  account,  has  long 
been  well  established.  It  was  assumed  at  a  time  when  the  old 
action  of  account  was  the  only  method  of  settling  accounts  at 
common  law.  Yet  it  has  frequently  been  held,  that  the  juris- 
diction has  not  been  taken  away,  in  consequence  of  the  courts  of 
law  adopting  more  simple  and  expeditious  modes  of  settlement^ 
by  action  on  the  money  counts  and  references  to  referees ;  even 
in  those  cases  where  the  oath  of  the  defendant  is  not  required  to 
establish  the  case.    This  doctrine  was  expressly  recognized  by 
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Chief  Justice  Kent  and  Mr.  J.  Thompson,  in  Lvdlow  v.  Simondj 
(2  C.  C.  E.  89-51 ;),  and  in  the  case  of  TJie  Corporatum  of  Ca/r- 
lisle  V.  WiUon^  (13  Ves.  275,)  Lord  Erekine  said,  "  It  cannot  be 
maintained  that  this  court  interferes  in  matters  of  account  onlj 
when  no  remedy  can  be  had  at  law.  The  contrary  is  notorious. 
The  pi-oposition  asserted  against  this  bill,"  he  added,  ^  is  that 
this  court  ought  to  refuse  to  interfere  by  directing  an  account,  if 
an  action  for  money  had  and  received  or  indebitatus  assumpsit 
can  be  maintained.    That  proposition  cannot  be  supported." 

In  matters  of  fraud,  the  jurisdiction  of  the  court  of  chancery 
is  probably  coeval  with  its  existence.  There  is  no  period  in  the 
history  of  the  court,  when  it  did  not  possess  it.  It  is  concurrent 
with  courts  of  law  in  all  cases  of  fraud,  except  that  of  wills  of 
real  estate,  and  the  court  it  is  said  will  not  lay  down  rules  restric- 
tive of  such  jurisdiction,  but  will  proceed  in  every  case  of  fraud 
upon  its  own  peculiar  circumstances.  (1  Fonb.  b.  1,  §  8,  p.  12.) 
The  objection  now  made  has  been  frequently  made  before,  and 
it  has  been  uniformly  held,  in  cases  which  turned  upon  the 
question  of  jurisdiction,  as  far  as  our  researches  have  extended, 
that  the  jurisdiction  in  cases  of  fraud  was  not  taken  away 
because  the  parties  had  an  adequate  remedy  at  law.  We  will 
mention  only  two  or  three  cases,  and  those  of  a  similar  character 
with  the  one  now  before  us.  The  first  is  Colt  v.  WdUaMon^  2  P. 
Wms.  156,  decided  in  1723,  in  which  the  bill  was  filed  to 
recover  back  two  several  sums  which  the  plaintiff  had  paid  to 
the  defendants  as  managers  of  a  land  security  and  oil  patent 
company  for  extracting  oil  out  of  radishes.  The  master  of  the 
rolls  observed,  "  It  is  no  objection  that  the  parties  have  their 
remedy  at  law,  and  may  bring  an  action  for  money  had  and 
received  for  the  plaintiff's  own  use,  for  in  cases  of  fraud  the 
court  of  equity  has  a  concurrent  jurisdiction  with  the  common 
law,  matter  of  fraud  being  the  great  subject  of  relief  here. 
Accordingly,  cases  of  this  nature  have  frequently  met  with  relief 
in  this  court."  The  next  case  we  shall  cite  is  Green  v.  Barrett^ 
1  Simons  45,  decided  in  1826.  That  was  a  bill  to  recover  back 
deposits  paid  by  a  subscriber  to  a  joint  stock  company,  where 
the  project  was  a  bubble.  The  bill  was  demurred  to,  and  one 
ground  of  demurrer  was,  that  the  only  remedy  of  the  plaintiff 
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was  b J  an  action  for  money  had  and  received ;  but  the  yice- 
chancellor,  after  remarking  on  the  &ct8,  said  that  the  only  ques- 
tion was  whether  a  bill  in  equity  would  hold  or  whether  the 
plaintiff  must  have  recourse  to  law ;  and  as  it  appeared  the 
whole  scheme  was  a  mere  snare  to  entrap  the  unwary,  on  the 
authority  of  CoU  v.  WclUuiofi^  he  overruled  the  demurrer.  We 
shall  look  in  vain  for  any  case  in  England  for  the  one  hundred 
and  three  years  intervening  between  CdU  v.  WoUaeton  and 
Green  v.  Barrett^  in  the  least  affecting  the  authority  of  these 
cases.  Green  v.  Barrett  was  followed  in  1828  by  Blain  v. 
Agar^  5  Sim.  E.  289,  which  was  similar  in  its  general  features, 
and  was  similarly  decided.  Indeed,  so  well  was  the  jurisdiction 
considered  to  be  established  in  England,  that  in  the  late  case  of 
Seddon  v.  CormeU^  decided  in  1840,  (16  Sim.  58,)  and  which  in 
some  respects  resembled  the  case  before  us,  although  the  bill 
was  demurred  to,  yet  the  objection  we  are  now  considering  was 
not  even  raised. 

All  the  cases  which  we  have  cited,  under  this  head,  were  cases 
of  deceitful  and  fraudulent  representations,  where  the  only  relief 
sought  was,  as  in  the  present,  the  rescinding  of  the  contract  and 
the  repayment  of  the  money  paid  by  the  deceived  and  defrauded 
parties,  as  a  consequence  of  declaring  the  contract  void :  and  it 
is  worthy  of  notice,  that  until  the  case  of  Padey  v.  Freenum^ 
decided  in  1789,  it  never  had  been  soleomly  decided  by  a  court 
of  law,  that  an  action  could  be  maintained  for  fiuudulent  and 
deceitftd  representations  of  the  kind  mentioned  in  that  case. 
Even  then,  Mr.  Justice  Orose  dissented  from  the  opinion  of  the 
other  judges ;  and  Lord  Erskine  in  adverting  to  that  case  in 
Clifford  V.  Brook^  (18  Yes.  181,)  as  late  as  1806,  stated  that  a 
considerable  difference  of  opinion  at  that  time  prevailed  upon  it, 
and  that  many  of  the  most  correct  judges  appeared  to  have  been 
surprised.  Lord  Eldon,  it  is  well  known,  always  maintained 
that  Padey  v.  Freerrum  was  wrongly  decided,  and  that  a  court 
of  equity  alone  had  jurisdiction  in  such  cases.  {Foa/na  v.  BiAr 
netl,  6  Ves.  186.) 

Since  then,  before  the  decision  of  Padey  v.  Freeman^  conriB 
of  law  did  not  entertain  jurisdiction  in  cases  like  the  present, 
and  the  only  remedy  was  in  a  court  of  equity;  it  lies  upon  the 
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party  objecting  to  the  jurisdiction  of  this  court  to  show  uihen  and 
Aotr  it  was  deprived  of  that  jurisdiction,  which  it  formerly 
unquestionably  possessed.  Until  that  is  done  we  shall  feel 
bound  to  decide  that  the  original  jurisdiction  of  chancery  in  cases 
of  fraud,  remained  when  this  bill  was  filed,  in  its  pristine  vigor. 

It  was  also  urged  as  a  reason  for  turning  the  plaintiff  over  to 
a  court  of  law,  that  he  had  waived  an  answer  under  oath.  This 
would  be  a  sufficient  reason,  if  the  relief  asked  for  depended  on 
the  discovery  under  oath.  There  are  many  cases  in  which  a 
party's  title  to  relief  in  a  court  of  chancery  depends  on  such  dis- 
covery, and  in  which,  when  the  discovery  is  waived,  the  whole 
foundation  of  equitable  jurisdiction  is  taken  away.  Cases  of 
fraud,  however,  do  not  depend  on  the  discovery  sought,  but 
belong,  as  we  have  seen,  to  the  original  jurisdiction  of  the  court. 

The  next  and  most  important  question  is,  whether  the  claim  is 
barred  by  the  statute  of  limitations.  If  the  plaintiff  had  no 
right  to  come  into  a  court  of  chancery  at  all,  then  the  claim  he 
now  makes  is  clearly  barred  by  the  statute.  If  he  can  sustain 
himself  in  this  court,  then,  whether  the  statute  is  a  bar  or  not, 
depends  upon  the  construction  to  be  given  to  the  forty-ninth, 
fiftieth,  and  fifty-first  sections  of  the  fourth  chapter  of  the  third 
part  of  the  revised  statutes.    They  are  as  follows : 

"  §  49.  Whenever  there  is  a  concurrent  jurisdiction  in  the 
courts  of  common  law,  and  in  courts  of  equity,  of  any  cause  of 
action,  the  provisions  of  this  title  limiting  a  time  for  the  com- 
mencement of  a  suit  for  such  cause  of  action,  in  a  court  of  common 
law,  shall  apply  to  all  suits  hereafter  to  be  brought  for  the  same, 
cause,  in  the  court  of  chancery. 

^^  §  50.  But  th^last  section  shall  not  extend  to  suits  over  the 
subject  matter  of  which  a  court*  of  equity  has  peculiar  and 
exclusive  jurisdiction,  and  which  subject  matter  is  not  cognizable 
in  courts  of  common  law. 

'^  §  51.  Bills  for  relief  on  the  ground  of  fraud,  shall  be  filed 
within  six  years  after  the  discovery,  by  the  aggrieved  party,  of 
the  &cts  constituting  such  fraud,  and  not  after  that  time." 

We  have  seen  that  the  jurisdiction  in  the  case  before  us  is 
Vol.  m.  81 
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concurrent  in  courts  of  law  and  equity,  and  if  the  forty-nintli 
section  governs,  then  the  statute  of  limitations  is  a  bar  to  this 
suit.  If,  however,  the  fiftj-fiist  section  applies  to  cases  of 
concurrent  as  well  as  of  exclusive  equitable  junsdiction,  the 
result  may  be  different ;  and  the  question  is,  did  the  legislatore 
mean  by  the  fifty-first  section,  to  exempt  from  the  operation  of 
the  forty-ninth  section  all  bills  for  relief  in  cases  of  fraud,  or  did 
they  mean  to  confine  that  section  to  those  bills  in  which  courts 
of  equity  had  exclusive  jurisdiction  ? 

Prior  to  the  passage  of  this  act,  there  was  no  statute  of  limita- 
tions, which,  in  terms,  applied  to  courts  of  equity.  Bat  the 
principles  adopted  by  those  courts  on  this  subject  were  well 
settled.  In  cases  of  concurrent  jurisdiction  with  courts  of  law, 
they  held  themselves  to  be  bound  by  the  statutes  of  limitation. 
They  acted  not  merely  by  analogy,  but  in  obedience  to  them. 
They  would,  nevertheless,  interfere  in  cases  of  alleged  fi-and,  to 
prevent  the  statute  from  running,  where  to  allow  it  to  run  would 
be  inequitable  or  unjust;  and  this  upon  an  acknowledged 
principle  on  which  courts  of  equity  give  relief,  viz :  to  prevent 
an  advantage  gained  at  law  from  being  used  against  conscience. 

Thus  in  a  case  of  fraud,  where  the  jurisdiction  was  concurrent, 
if  the  statute  of  limitations  was  a  bar  to  the  suit  at  law,  although 
under  ordinary  circumstances,  it  would  also  be  a  bar  in  equity, 
yet  if  the  fraud  had  not  been  discovered  until  more  than  six 
years  after  its  commission,  equity  would  not  allow  the  statutory 
bar  to  be  set  up,  if  the  suit  was  commenced  within  six  years  after 
the  discovery.  While  the  fraud  was  concealed,  said  Lord 
Eedesdale  in  JBovenden  v.  Zard  Annedey^  (2  Sch.  &  Lef.  634,) 
the  statute  of  limitations  ought  not  in  conscience  to  run.  See 
also  Bond  v.  Hbphms^  1  lb.  418-431 ;  Bla/nn^hasset  v.  Day^  2 
Ball  and  B.  129 ;  2  Story  Eq.  Jur.  §  1521,  and  1521  a.  '  This 
was  expressly  admitted  to  be  the  rule  in  chancery  by  our 
supreme  court,  in  Troup  v.  Smithy  20  John.  33,  and  by  the 
court  of  errors,  in  3furray  v.  Coster^  lb.  583  ;  and  it  is  so 
consonant  with  the  first  principles  of  justice,  that  it  has  been 
adopted  ex  necessUaie^  in  those  states  where  the  court  of  chancery 
is  not  established.  Thus  in  Massachusetts,  the  plaintiff  may 
avoid  the  bar  of  the  statute,  by  replying  that  the  cause  of  action 
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Iiad  been  fraudulentlj  concealed  from  his  knowledge  by  the 
defendant,  and  that  it  was  not  discovered  bj  him  until  six  years 
before  the  commencemeivt  of  the  action.  {First  Mass.  Turnr 
pike  Co.  V.  Fidd,  3  Mass.  201 ;  Emier  v.  Fish,  1  Pick.  435. 
See  also  Pennock  v.  Freeman,  1  Watts  401 ;  Jones  v.  Conoway, 
4  Yeates  109.)  It  is  not  necessary  to  allow  such  a  replication 
where  a  plaintiff  can  have  relief  in  chancery,  and  therefore  it 
was  held  in  this  state,  in  Troup  v.  Smith,  cited  above,  that  such 
a  replication  was  not  good. 

The  question  now  recurs,  what  did  the  legislature  mean  when 
they  enacted  the  several  sections  quoted  above  ?  Did  they  intend 
to  declare  that  in  those  cases  of  fraud,  in  which  courts  of  equity 
have  peculiar  and  exclusive  jurisdiction,  the  statute  should  not 
begin  to  run  until  after  the  discovery  of  the  fraud,  but  in  those 
cases  in  which  the  courts  of  law  and  equity  had  concurrent 
jurisdiction,  the  statute  should  begin  to  run  from  the  commission 
of  the  fraud,  though  it  might  not  be  discovered  until  six  years 
afterwards  ?  Considering  the  large  class  of  cases  of  this  kind  in 
which  the  jurisdiction  of  the  two  courts  is  concurrent,  such  an 
event  would  be  a  great  innovation  upon  established  law ;  it 
would  create  a  distinction  between  the  two  kinds  of  causes  in 
equity,  where  none  ought  to  be  made,  and  would  afford  a  pro- 
tection to  fraud  which  did  not  before  exist,  and  which,  in  our 
judgment,  never  ought  to  exist. 

We  cannot  suppose  that  such  was  the  intention  of  the  legisla- 
ture. K  it  had  been  they  could  easily  have  said  so ;  or  if  they 
had  omitted  the  fifty-first  section  altogether,  the  construction 
contended  for  by  the  defendant's  counsel,  would  have  followed 
as  a  necessary  consequence ;  for  section  forty-nine  applies  in 
terms  to  all  suits  to  be  thereaflier  brought  in  the  court  of 
chancery,  where  there  should  be  a  concurrent  remedy  at  law, 
and  section  fifty  expressly  excepts  suits,  over  the  subject  matter 
of  which  courts  of  equity  have  peculiar  and  exclusive  jurisdic- 
tion. Why  then  was  the  fifty-first  section  added,  without 
specifying  that  the  bills  for  relief  intended  by  it  were  those  only 
over  the  subject  matter  of  which  courts  of  equity  had  peculiar 
and  exclusive  jurisdiction  ?  Manifestly,  because  the  section  was 
intended  to  qualify  and  restrict  the  general  terms  of  section 
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forty-nine,  and  to  apply  a  different  role  to  biUs  for  firand,  whether 
they  were  cases  of  concurrent  or  exclusive  jurisdiction,  from  that 
adopted  in  all  other  cases,  and  thus  to  declare  or  enact  by  statute, 
the  rules  which  we  have  seen  had  been  adopted  by  the  courts  on 
this  subject. 

This  api>ears  also  from  the  notes  of  the  revisers,  (3  K.  S.  Sd 
ed.  p.  705,)  in  which  they  refer  to  the  cases  before  cited  from 
20  Johns,  and  also  to  2  Ball  &  Beatty,  129,  2  Sch.  &  Lef.  636, 
and  state  it  to  be  their  intention  to  enact  as  part  of  the  statute 
law,  the  rules  laid  down  in  those  cases ;  and  as  the  legislature 
adopted  the  sections  in  the  form  proposed  by  the  revisers,  it  is 
natural  to  infer,  in  the  absence  of  all  evidence  to  the  contraxy, 
that  they  adopted  also  their  views. 

We  have  met  with  only  one  case  in  our  books  involving  the 
construction  of  the  sections  of  the  statutes  we  have  been  con- 
sidering ;  the  case  of  Berime  v.  Varicm^  1  Edwards'  Ch.  R.  343, 
where  the  vice  chancellor  referred  to  this  statute ;  and  after 
deciding  that  the  case  before  him  was  one  in  which  a  court  of 
law  has  concurrent  jurisdiction  with  a  court  of  equity,  he 
observes  with  regard  to  the  allegation  that  there  was  fraud  and 
concealment  on  the  part  of  the  defendants,  that  such  fricts,  when- 
ever they  exist,  are  sufficient  to  prevent  the  operation  of  the 
statute  in  the  view  of  a  court  of  equity ;  thus  giving  a  construction 
to  the  statute  then  before  him  in  accordance  with  the  views 
above  expressed. 

But  it  is  objected,  that  admitting  the  case  comes  within  the 
fifty-first  section,  yet  the  bill  is  defective  in  not  stating  why  the 
fraud  was  not  discovered  sooner;  and  it  was  contended  that  as 
the  bill  upon  its  face  showed  a  frtiud  committed  more  than  six 
years  before ;  the  plaintiff,  if  he  wished  to  get  rid  of  the  bar  of  ^^ 
statute,  should  not  merely  state  by  way  of  anticipation,  the  fact 
of  the  discovery  of  the  fraud  within  six  years,  but  show  that  it 
could  not,  with  reasonable  diligence,  have  been  discovered 
sooner.  The  correctness  of  this  position  was  not  seriously  ques- 
tioned by  the  counsel  for  the  plaintiff,  but  he  insisted  that  the 
allegations  of  the  bill  were  sufficient  to  satisfy  the  most  string^it 
application  of  the  rule  contended  for. 

It  appears  froni  the  bill,  that  the  plaintiff  resided  in  En^and. 
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He  was  therefore  tmable  personally  to  make  himself  acquainted 
with  the  true  state  of  the  case,  llie  fraudulent  representations 
were  put  forth  by  the  directors  of  a  monied  ii^^titution  with  a 
large  capital,  who  were  entrusted  by  the  legislature  of  one  of  the 
states  with  a  most  important  and  expensive  public  work,  requir- 
ing not  only  a  large  amount  of  ftinds,  but  integrity  and  enter- 
prise of  no  ordinary  character.  The  report  and  statement  by 
which  the  plaintiff  was  deceived,  were,  it  is  alleged,  artfiilly  and 
purposely  filled,  by  these  directors,  of  whom  the  defendant  was 
one,  and  with  his  aid,  concurrence  and  sanction,  with  fraudulent 
and  deceptive  statements,  calculated  and  intended  to  mislead ; 
some  of  which  though  literally  true,  were  yet  substantially  false 
and  deceptive  by  reason  of  the  manner  of  stating  them,  and  the 
suppression  of  important  facts  which  ought  to  have  been  disclosed. 
The  particTilars  of  these  statements  are  set  forth,  and  also  the 
points  in  which  they  are  alleged  to  have  been  false  and  fraudu- 
lent. The  bill  then  alleges  that  in  the  year  1836,  the  company 
declared  a  dividend  with  the  same  fraudulent  purpose,  when 
they  had  made  no  profits  or  earnings  out  of  which  it  could  have 
legitimately  been  declared,  by  means  of  which  and  of  the  state- 
ments beforementioned,  the  stock  advanced  to  one  hundred  and 
two  per  cent. ;  that  the  plaintiff  purchased  upon  the  faith  of  this 
report  and  statement,  and  of  the  dividend  and  the  letter  of  the 
defendant  set  out  in  the  bill ;  that  after  his  purchase  of  the  bonds 
in  1836,  the  interest  on  them  was  regularly  paid  by  the  company 
until  January,  1841,  since  which  time  no  interest  had  been  paid ; 
that  the  company  with  the  like  fraudulent  purpose  had  declared 
another,  dividend  in  January,  1837,  without  having  made  any 
earnings  or  profits  upon  which  to  declare  the' same,  and  that  the 
frauds  above  specified  were  not  discovered  by  the  plaintiff  until 
after  the  first  of  January,  1841,  and  within  six  years  next  before 
the  filing  of  the  bilL 

Now,  it  appears  to  us,  that  the  plaintiff  had  a  right  to  rely 
upon  the  statements  put  forth  by  such  authority  as  true ;  espe- 
cially when  there  was  not  only  no  circumstance  calculated  to 
excite  suspicion,  but  the  statements  were  artfully  contrived  to 
prevent  any  suspicion  being  excited  of  their  untruth ;  and  he  had 
a  right  to  continue  his  confidence  in  the  soundness  of  the  institu- 
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Hon,  when  a  snbeeqnent  dividend  was  declared,  and  as  long  as  the 
interest  on  the  bonds  was  pnnctnallj  paid.  We  think  then  that 
the  defendant  cannot  object  that  the  plaintiff  did  not  soon^ 
discover  the  frauds  which  he  and  his  associates  are  alleged  to 
have  been  so  careful  to  conceal.  There  was  in  fact  nothing  to  put 
him  on  inquiry  till  the  default  in  the  payment  of  the  interest 

The  plaintiff,  moreover,  was  in  England ;  the  company  was  in 
this  country.  He  did  not  come  or  send  here  to  invest  in  these 
bonds — they  sent  to  him  in  a  foreign  country.  The  report  and 
statement  were  made  for  the  avowed  purpose  of  giving  him,  in 
common  with  other  capitalists  in  England,  that  information 
which,  by  reason  of  their  distance,  they  could  not  learn  fix>m 
personal  observation ;  and  the  defendant  and  his  associates  were 
therefore  under  the  most  sacred  obligations  to  deal  fairly  and 
honestly,  and  the  plaintiff  was  justified  in  placing  the  most 
implicit  confidence  in  the  statements  made  under  such  cir- 
cumstances. 

But  admitting  it  to  have  been  his  duty  to  have  made  earlier 
inquiries,  of  whom  was  he  to  inquire  ?  Of  the  defendant  ?  He 
had  his  letters.  Or  of  him  and  the  other  directors  ?  He  had 
their  official  report  and  statement.  Was  it  to  be  expected  that 
they  would  give  the  lie  to  these  formal  and  carefully  prepared 
documents,  and  confess  their  own  fraud,  especially  while  the 
company  was  still  in  good  credit?  Could  he  have  examined  the 
books  of  the  company  ?  As  a  bond — ^holder  before  the  maturity 
of  the  bond,  and  while  the  interest  was  regularly  paid,  it  is  at 
least  doubtful  whether  he  could  have  demanded  an  inspection 
of  the  books,  any  more  than  the  holder  of  a  note  of  an  individual 
can,  before  its  maturity  and  while  the  maker  is  in  good  credit, 
pry  into  his  private  transactions.  He  may  require  to  be  inform- 
ed of  his  true  situation  before  he  give  him  credit,  but  having 
done  so,  he  must  remain  satisfied  until  an  actual  insolvency 
happens. 

We  think  it  manifest  from  these  considerations  that  the  plain* 
tiff  has  sufficiently  anticipated  in  his  bill  the  defence  of  the 
statute  of  limitations,  and  that  the  fiacts  stated  fully  and  satis- 
&ctorily  account  for  his  not  having  discovered  the  fraud  charged 
until  within  six  years  before  the  conmiencement  of  the  suit 
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Hie  result  at  which  we  have  arrived  then  is,  that  this  demurrer 
cannot  be  sustained,  but  the  defendant  must  answer. 

We  trust  that  none  of  our  remarks  will  be  construed  as  ex- 
pressing any  opinion  on  the  truth  or  falsity  of  the  charges  made 
by  the  plaintiff.  "We  have  considered  the  bill,  merely  as  a 
pleading,  admitted  by  the  demurrer  to  be  true  for  the  sake  of  the 
argument  And  we  have  proceeded  on  the  same  assumption, 
with  the  same  view  and  object,  viz :  to  determine  whether  the 
bill  on  its  face  can  be  maintained. 

The  counsel  for  the  defendant  has  properly  interposed  this 
demurrer.  Hb  was  perfectly  justified,  even  though  all  the 
material  charges  of  the  bill  can  be  shown  to  be  untrue,  in  pre- 
senting the  very  grave  questions  raised  by  it  to  the  consideration 
of  the  court,  and  endeavoring  to  relieve  his  client  from  the 
expense  and  vexation  necessarfly  attending  the  defence  of  a  suit 
of  this  kind.  All  that  we  have  decided  is,  that  the  plaintiff  has 
made  out  a  prim&  facie  ease.  And  that  on  the  supposition  that 
the  statements  in  his  bill  are  true,  he  had  a  right  to  bring  the 
suit  in  this  form,  and  to  support  his  allegations  by  proof. 
Beyond  this  we  have  not  intended,  and  it  would  be  manifestly 
improper  for  us  to  express  any  opinion. 

The  demurrer  is  overruled,  and  the  defendant  must  answer  the 
bill,  smd  pay  the  costs  of  the  demurrer  in  forty  days. 


Thompson  and  others  v.  The  Ctty  of  New  Tobk  and  others. 

finder  the  second  section  of  the  net  of  April,  1806,  providing  that  in  all  cases  where 
^  the  mayor*  aklermen,  and  commonaky  of  the  dty  of  New  York  shall  think 
it  for  the  public  good  to  enlarge  any  of  the  slips  in  the  said  city,  they  shall  be  at 
liberty  and  have  full  power  so  to  do«  and  upon  paying  one  third  of  the  expenses  of 
.  building  the  necessary  piers  and  bridges,  shall  be  entitled  not  only  to  the  slipage  of 
that  side  of  the  sud  piers  which  shall  be  adjacent  to  such  slips  respectively,  but  also 
CO  one  half  of  the  wharfage  to  arise  from  the  outermost  end  of  the  said  piers,"  the 
corporation  has  the  power  to  erect  pien,  and  to  extend  them  into  the  river,  for  the 
purpose  of  enlarging  the  slips. 

The  word  "  slip**  is  peculiar  to  this  state,  in  its  application  to  stractues  or  plaoee  for 

'   the  accommodation  of  veasBls  lying  in  port 
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The  addition  of  a  piflr  to  one  side  of  t  dip,  will  operate  aa  an  enlargement  of  the  dip ; 
even  though  no  corresponding  pier  is  extended  from  the  other  side  of  the  eame  alip. 

Where  a  bill  was  filed  by  the  owners  of  certain  piers  in  the  city  of  New  York,  against 
the  corporatioD  of  the  city  and  otbeia,  claiming  that  the  plaintiib  were  entitled  to 
the  entire  wiiaifage  derived  from  the  ontennost  ends  of  those  piers ;  that  they  hsd 
enjoyed  anch  wharfage  from  the  first  linking  of  the  piers  in  the  year  1809 ;  that 
upon  the  extending  of  the  piers  in  1839,  they  assented  to  the  extension,  on  the  con- 
dition that  their  excluaiye  rights  to  sach  wharfage  should  be  reserved  to  them ;  sod 
the  defendants  inasted  that  they  and  the  plaintifia  were  tenants  in  common,  tfait 
there  had  been  no  actual  ouster,  nor  acquiescence  by  them  in  the  exduave  enjoy- 
ment of  the  right  by  the  plaintiffs,  and  that  there  was  no  sufficient  proof  to  wanant 
the  court  in  presuming  a  grant ;  Held,  that  it  was  the  province  of  a  jury  to  deter- 
mine whether  or  not  a  grant  would  be  presumed,  and  that  the  question  to  be  snb- 
mitled  to  the  jury  would  be,  whether  the  plaintiffs,  and  those  under  whom  tlwf 
claimed,  had  acquired,  by  prescription,  an  exclusive  right  to  the  whole  of  dis 
wharfage  at  the  outermost  end  of  the  piers,  previous  to  their  assent  to  the  eztensiOD 
in  1839. 

•  (Before  Dusk,  Mason,  and  Camtbell,  J.J.) 
Jan.  23,  24, 25, 26 ;  April  1, 1850. 

Teob  was  a  Boit  originallj  commenced  In  tJie  late  court  ot 
chancerj.  The  plaintif&,  Samuel  M.  Thompson,  Theodore  Pol- 
hemus,  and  Eobert  J.  Mmray,  in  their  bill  of  complaint  alleged 
that  they,  with  other  persons  as  thereinafter  m^itioned,  were  inte- 
rested in  and  legallj  entitled  to  a  part  of  the  wharfage  accroing 
from  two  certain  piers,  known  as  numbers  19  and  20,  respec- 
tively, on  the  East  river,  in  the  city  of  New  York ;  pier  No.  19 
being  on  the  easterly  side  of  the  slip  at  the  foot  of  Maiden  lane, 
formerly  called  Fly  Market  slip,  and  pier  No.  20,  being  on  the 
westerly  side  of  Burling  slip;  and  they  claimed  that  their 
right  extended  to  and  embraced  the  wharfage  accruing  jfrom  the 
easterly  side  of  pier  No.  19,  and  from  the  westerly  side  of  pier 
No.  20,  and  also  from  the  whole  of  the  outermost  ends  of  both  the 
piers.  That  previous  to  the  building  of  the  two  piers,  they  and 
their  co-proprietors,  or  those  parsons  fi^m  whom  they  derived 
their  rights,  were  entitled  to  aU  the  wharfage  accniing  on  South 
street  between  Maiden  lane  and  Burling  slip,  and  that  sudi  right 
was  derived  from  grants  theretofore  made  by  the  mayor,  alder- 
men, and  commonalty  of  the  city  of  New  York,  for  the  lots  and 
premises  lying  between  Maiden  lane  and  Burling  slip,  and  front- 
ing on  the  then  exterior  line  of  the  city  on  the  East  river.  That 
in  1809,  while  the  proprietors,  wbo  tiien  held  the  rights  now 
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represented  by  complainantB,  were  in  the  enjoyment  of  the  whole 
of  the  whar£Ei^  accruing  on  South  street,  between  Maiden  lane 
and  Burling  slip,  the  two  piers  Nos.  19  and  20,  were  built,  run- 
ning out  from  South  street  into  the  East  river,  by  order  of  the 
mayor,  aldermen,  and  commonalty,  and  that  those  proprietors 
contributed  and  paid  two  thirds  of  the  expense  of  building  those 
piers,  and  the  city  paid  the  other  one  third  of  such  expense. 
That  for  upwards  of  thirty  years  from  the  time  when  piers  Kos. 
19  and  20  were  so  built,  those  proprietors  did  collect,  receive, 
and  enjoy,  without  let,  hindrance,  or  interruption  of  any  kind 
from  the  mayor,  aldermen,  and  commonalty  of  the  city,  or  from 
any  other  party,  all  the  wharfage  accruing  not  only  on  the 
easterly  side  of  pier  19,  and  on  the  westerly  side  of  pier  20,  but 
also  on  the  whole  of  the  outermost  ends  of  both  of  the  piers ;  and 
that  the  mayor,  aldermen,  and  commonalty,  or  their  agents, 
during  that  period,  collected  and  received  the  wharfage  accru- 
ing on  the  westerly  side  of  pier  No.  19,  and  on  the  easterly  side 
of  pier  No.  20.  And  the  plaintiffs  claimed  and  insisted  that  by 
such  long  and  undisturbed  receipt  and  enjoyment  of  the  wharf- 
age by  the  proprietors,  and  the  acquiescence  of  the  mayor,  alder^ 
men,  and  commonalty  therein,  the  right  of  the  proprietors  to  the 
whole  of  the  wharfage  accruing  from  the  outermost  ends  of  the 
two  piers,  became  established.  The  bill  ftirther  alleged,  that  in  or 
about  the  month  of  April,  1839,  a  resolution  was  passed  by  the 
common  council  of  the  city,  directing  that  the  pier  on  the 
westerly  side  of  Burling  slip,  known  as  No.  20,  should  be  ex- 
tended ninety  feet  into  the  East  river,  under  the  direction  of  the 
street  commissioner.  That  notice  of  the  resolution  having  been 
published  by  the  street  commissioner,  and  the  proprietors  hav- 
ing been  required  by  the  notice  to  signify  their  assent  to  the 
rebuilding  and  extending  the  pier,  and  to  contribute  towards  the 
expense  thereof;  a  paper  was  drawn  up  by  or  under  the  direc- 
tion of  the  street  comnaissioner,  and  signed  by  the  proprietors, 
or  the  majority  of  them  for  themselves  and  their  co-proprietors, 
and  delivered  to  him,  to  the  effect  that  they  were  in  favor  of 
the  proposed  extension,  conditioned  that  none  of  their  rights 
theretofore  enjoyed  were  to  be  impaired  thereby. 
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The  bill  alleged  that  the  paper  was  received  and  approved  by 
him  as  the  agent  of  the  city,  as  a  sufficient  assent  on  the  part 
of  those  proprietors,  to  the  rebuilding  and  extension  of  the 
pier  at  the  joint  expense  of  the  city  and  of  the  proprietors,  and 
that  the  condition  therein  contained,  had  reference  to  the  wharf- 
age arising  from  the  whole  of  the  outermost  end  of  the  pier, 
which  had  theretofore  been  collected  and  received  by  them,  aud 
was  intended  to  save  and  protect  such  right  for  the  wharfage 
to  accinie  from  the  whole  of  the  outermost  end  of  the  pier,  when 
the  same  should  be  so  extended;  and  that  the  condition  was  so 
understood  by  the  street  commissioner. 

That  pier  ISTo.  20  was  rebuilt  and  extended  accordingly,  and 
that  such  extension  was  completed  in  January,  1840 ;  and  the 
proprietors  paid  two  thirds  of  the  expense  of  such  extension. 
That  in  May,  1840,  a  resolution  was  passed  by  the  common 
council,  directing  that  pier  No.  19  should  be  extended  into  the 
East  river,  not  exceeding  eighty-three  feet,  under  the  direction 
of  the  street  commissioner,  and  that  he  should  take  the  neces- 
sary measures  to  effect  the  same. 

That  the  street  commissioner  accordingly  published  the  usnal 
notice,  requiring  the  proprietors  to  signify  their  assent  to  such 
extension,  and  their  willingness  to  contribute  towards  the 
expense  thereof,  and  that  a  paper  was  drawn  up  by  the  street 
commissioner,  signifying  such  assent  of  t^e  proprietors. 

That  previous  to  signing  the  paper  by  any  of  the  proprietors, 
a  condition  was  added  thereto  by  them,  or  on  their  behalf,  in 
the  words  following,  that  is  to  say : 

"  We  agree  to  the  above,  on  the  express  condition,  that 
none  of  our  rights  heretofore  enjoyed,  are  to  be  impaired 
thereby.'* 

That  such  condition  having  been  added,  the  paper  was  signed 
by  the  proprietors,  or  the  majority  of  them  for  themselves  and 
their  co-proprietors,  and  was  delivered  to  the  street  commis- 
sioner, and  received  and  approved  by  him  as  the  agent  of  the 
city;  and  that  the  condition  therein  contained  had  reference 
to  the  wharfage  accruing  from  the  whole  of  the  outermost  end 
of  the  pier,  theretofore  collected  and  received  by  the  proprietors, 
and  was  intended  to  save  and  protect  such  right  for  the  wharf- 
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age  to  accrae  from  the  whole  of  the  ontermoet  end  of  the  pier, 
when  the  same  ehonld  be  bo  extended ;  and  that  the  condition 
was  so  understood  by  the  street  commissioner. 

That  pier  No.  19  was  extended  accordingly,  and  that  snch 
extension  was  completed  in  October,  1840,  and  that  the  pro- 
prietors paid  two  thirds  of  the  expense  thereof.  The  plaintifls 
claimed  and  insisted  that  when  the  two  piers  had  been  so 
extended,  the  right  which  the  proprietors  had  acquired  and 
enjoyed  to  the  wharfage  from  the  whole  of  the  outermost  ends 
of  the'  piers,  before  such  extension,  became  attached  to  the  outer- 
most ends  of  the  piers  when  so  extended,  and  enured  to  their 
benefit  for  the  whole  of  the  wharfage  to  arise  therefrom.  The 
bill  also  stated,  that  from  the  time  when  the  extension  of  the  two 
piers  was  completed,  until  May,  1844,  the  right  of  the  proprietors 
to  the  wharfage  accruing  from  the  whole  of  the  outermost  ends 
of  the  piers  as  so  extended,  was  not  obstructed  or  interfered  with 
by  the  city ;  and  that  such  wharfage  wps  collected  and  received 
by  the  agent  of  the  proprietors ;  but  that  since  the  Ist  of  May, 
1844,  a  claim  had  been  setup  and  asserted  on  behalf  of  the  city, 
and  by  its  agents,  for  one  half  of  the  wharfage  accruing  fix)m  the 
outermost  ends  of  the  two  piers,  and  the  proprietors  had  been 
thereby  disturbed  in  the  exercise  of  their  just  right  to  collect 
and  receive  the  whole  of  such  wharfage.  That  the  city  had 
given  a  lease  of  the  wharfage  of  pier  20,  to  William  C.  Taylor, 
and  of  pier  19,  to  Edward  Conway ;  who,  thereupon,  claimed 
half  the  wharfage  from  the  ends  of  those  piers.  That  the  annual 
value  of  the  wharfage  from  the  outermost  ends  of  the  two  piers 
was  about  fifteen  hundred  dollars. 

The  bill  then  set  forth  the  reasons  why  the  proprietors  could 
not  have  an  adequate  remedy  at  law.  It  prayed  for  an  injunc- 
tion against  the  corporation,  Taylor  and  Conway ;  for  a 
receiver,  and  that  the  complainants  and  their  co-proprietors, 
might  by  the  decree  of  the  court,  be  quieted  in  their  right  to  all 
the  wharfage  accruing  at  the  outermost  ends  of  the  two  piers, 
and  each  of  them,  and  in  the  frill  possession  and  enjoyment  of 
such  right,  and  for  an  account  of  any  whar&ge  which  might 
have  been  received  by  the  city  or  its  ag^its,  from  the  ends  <^ 
those  piers. 
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The  major,  &c.,  of  the  citj  put  in  an  answer^  in  which  they 
denied  that  the  plaintiffs  were  l^allj  or  equitably  entitled,  or 
had  any  just  or  valid  right,  to  the  whole  of  the  wharfage  accru- 
ing from  the  outermost  ends  of  the  piers  No.  19  and  20,  and 
alleged  that  the  right  of  the  plaintiff  to  the  wharfage  accruing 
at  the  outermost  ends  of  the  piers,  if  any  such  existed,  wa9 
limited  to  the  one  half  part  of  the  siune ;  the  other  half  belong- 
ing to  the  corporation.  They  denied  that  the  right  set  up  in  the 
bill  of  complaint  to  the  wharfage  accruing  on  South  street, 
between  Maiden  lane  and  Burling  slip,  was  derived  from  grants 
theretofore  made  by  the  corporation  of  the  city  for  the  lots  and 
premises  lying  between  Maiden  lane  and  Burling  slip,  and  front- 
ing on  the  then  exterior  line  of  the  city  on  the  East  river,  as 
alleged  in  the  bill.  They  admitted  that  piers  19  and  20  were 
built  in  1809,  running  out  from  South  street  into  the  East  river, 
by  order  of  the  corporation ;  but  whether  or  not  the  same  were 
BO  built  while  the  proprietors  who  then  held  the  rights  now  repre- 
sented by  the  complainants,  were  in  the  enjoyment  of  the  whole 
of  the  wharfage  accruing  on  South  street,  between  Maiden  lane 
and  Burling  slip,  they  were  ignorant.  They  admitted  that  the 
then  proprietors  paid  two  thii*ds  of  the  expense  of  building  the 
piers,  and  the  city  paid  tlie  other  third  of  such  expense. 

The  defendants  also  alleged  in  their  answer,  that  it  has 
been  of  old,  and  is  now  the  usage  and  custom  of  the  cor- 
poration of  the  city  of  New  York,  to  let  and  lease  by  public 
auction  to  the  highest  bidder,  the  wharfage,  slipage,  dock- 
age, cranage,  and  other  perquisites  and  emoluments  accruing 
from,  and  of  right  payable  at,  the  wharves,  piers,  and  slips, 
belonging  to  the  corporation,  or  so  much  and  such  parts  thereof 
as  the  city  corporation  may  deem  and  consider  advisable ;  that 
the  wharves,  piers,  and  slips,  belonging  to  the  corporation,  so  to 
be  leased  within  certain  limited  and  specified  bounds,  compose 
what  is  technically  termed  a  district,  and  are  offered  to  be 
leased  for  the  term  of  one  year  to  the  person  willing  to  take  Uie 
game,  and  pay  the  highest  annual  rent  therefor,  and  furnish 
satis&ctory  security  for  the  payment  of  the  amount  bid  as  rent, 
and  are  struck  off  to  the  highest  bidder  on  these  terms.  That  at 
the  time  of  such  sale  being  made,  the  wharves,  piers,  and  slips 
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BO  belonging  to  the  corporation  and  proposed  to  be  leased  within 
a  certain  district,  are  represented  and  defined  on  certain  maps 
prepared  for  the  purpose,  which  maps  represent  with  trath, 
precision,  and  accuracy,  the  position,  extent,  and  bounds  of  the 
several  wharves,  piers,  and  slips,  at  which  the  corporation  are 
legally  entitled  to  collect  the  wharfage,  perquisites,  and  other 
emoluments,  and  the  leases  thereupon  granted  are  drawn  and  exe- 
cuted in  conformity  with  the  maps ;  that  the  lessees  in  the  leases 
named,  under  and  by  virtue  thereof,  acquire  the  right  of  the 
corporation  to  such  wharfage  and  emoluments  accruing  at  the 
several  wharves,  piers,  and  slips  within  such,  district,  without 
any  liability  to  account  therefor  to  the  corporation,  but  to  and 
for  the  use  of  the  lessees  respectively,  and  that  the  defendants 
could  not,  therefore,  state  with  certainty  whether  any  wharfage 
was  or  was  not  collected  at  piers,  Nos.  19  and  20,  by  the  lessees 
of  the  defendants,  during  the  period  of  thirty  years,  in  the  bill 
mentioned ;  but  the  defendants  insisted  that  the  neglect,  default, 
or  omission  of  such  their  lessees  to  collect  the  wharfage  and  emolu- 
ments, to  which  such  lessees  were  rightfully  entitled,  could  not 
prejudice  the  defendants ;  and  the  defendants  insisted  that  if  the 
fact  were  that  such  lessees  did  actually  neglect,  and  omit  to 
collect  such  wharfage  and  emoluments  which  the  defendants  in 
no  wise  admitted,  the  same  could  not  be  deemed  or  taken  to  be 
the  acquiescence  of  the  defendants  in  the  right  set  up  by  the 
complainants  to  the  whole  of  the  wharfage,  as  was  charged  in 
the  biU. 

That  for  a  great  number  of  years  last  past,  and  for  more  than 
fifteen  years  before  the  commencement  of  this  suit,  the  two  piers, 
N 08. 19  and  20,  and  the  full  and  equal  moiety  or  half  part  of 
the  outermost  ends  thereof,  were  regularly  designated  on  the 
map  of  the  corporation  wharves,  piers,  and  slips  before  men- 
tioned, and  the  right  to  the  wharfage  and  emoluments  aforesaid, 
accruing  at  those  piers,  and  at  the  one-half  part  of  the  outermost 
ends  thereof,  was  sold  and  leased  in  the  manner  before  particu- 
larly described ;  and  the  defendants  insisted  that  the  making  of 
such  maps,  sales,  and  leases  for  the  period  last  mentioned,  was 
a  ftdl  and  }>erfect  answer  to,  and  denial  of  the  allegation  in  the 
bill,  that  by  such  long  and  undisturbed  receipt  and  enjoyment 
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of  the  whaifage  by  the  proprietors,  and  the  acqmescence  of  the 
city  therein,  the  right  of  the  proprietors  to  the  whole  of  the 
wharfage  accruing  from  the  outermost  ends  of  the  two  piers  had 
become  established. 

The  defendants  then  set  forth,  that  one  third  of  the  extension 
of  the  piers  19  and  20,  was  paid  by  them ;  and  insisted  they  had 
and  have  a  legal,  valid,  and  indefeasible  right  to  the  entire 
wharfage  accruing  on  one  side  of  each  of  those  piers  adjacent  to 
the  slips  abutting  on  the  same  respectively,  and  also  the  one 
half  of  the  wharfage  to  arise  from  the  outermost  end  of  the  two 
piers,  and  each  of  them. 

The  defendants  alleged  that  they  had,  for  a  period  long  prior 
to  the  commencement  of  this  suit,  exercised  acts  of  ownership 
over  the  half  part  of  the  outermost  ends  of  the  two  piers  19  and 
20;  both  before  and  after  the  same  were  extended,  and  had 
leased  the  wharfage  arising  therefrom. 

The  defendants  Taylor  and  Conway  answered  separately, 
insisting  on  their  rights  as  lessees.  Beplications  were  filed,  and 
proofs  taken  in  the  cause. 

A  stipulation  was  entei'ed  into  by  and  between  the  solicitore 
for  the  respective  parties,  by  which  it  was  admitted  that  previous 
to,  and  at  the  time  of  the  building  of  the  piers,  Nos.  19  and  20, 
mentioned  in  the  pleadings,  the  complainants  and  their  co-pro- 
prietors, or  those  from  whom  they  derived  title,  were  the  owners 
of  the  lots  and  premises  fronting  on  South  street,  between 
Maiden  lane  and  Burling  slip ;  that  the  facts  alleged  in  the  bill, 
in  respect  to  the  execution  by  the  proprietors,  of  the  assent  to 
the  rebuilding  and  extension  of  the  piers,  on  the  21st  of  March, 
1839,  were  true,  excepting  therefrom  the  motives  of  the  persons 
signing  the  paper,  or  their  reasons  therefor,  or  the  construction 
put  on  the  same ;  and  tliat  the  plaintiff  represented  all  persons 
having  or  claiming  any  interest  in  the  wharfiige  accruing  from 
the  ends  of  the  piers,  Nos.  19  and  20,  adversely  to  the  defend- 
ants. By  another  stipulation,  it  was  admitted  by  the  complain- 
ants, that  the  statement  in  the  answer  of  the  mayor,  &c.,  as  to 
the  usage  and  custom  of  the  corporation  of  selling  or  letting 
whar&ge,  &c.  is  true.  Also,  that  at  the  time  of  any  such  sale, 
the  wharves,  piers,  and  slips,  belonging  to  or   claimed  by 
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the  corporation,  and  proposed  to  be  leased  within  a  certain 
district,  are  represented  and  defined  on  a  general  map  or  maps, 
of  all  the  wharves,  piers,  and  slips  in  Uie  city ;  the  portions 
thereof  which  are  colored  on  those  maps,  being  those  at  which 
the  corporation  claims  to  be  entitled  to  collect  the  wharfage.  It 
was  not  admitted,  however,  that  the  leases  granted  upon  such 
sales  were  drawn  or  executed  in  conformity  with  the  maps, 
there  being  no  reference  whatever,  in  any  such  lease,  to  any 
map ;  but  it  was  admitted,  that  the  lessees  acquire  by  virtue  of 
such  leases,  whatever  right  the  coi*poration  may  have  to  the 
wharfage  accruing  at  any  wharf,  pier,  or  slip,  within  the  district 
so  leased,  without  any  liability  to  account  therefor  to  the  corpo- 
ration, its  officers  or  servants,  but  to  and  for  the  use  of  the 
lessees  respectively.  It  was  also  admitted,  that  for  more  than 
fifteen  years  before  the  commencement  of  this  suit,  the  two 
piers,  Nos.  19  and  20,  and  the  full  equal  moiety,  or  half  part 
of  the  outermost  ends  thereof,  as  they  existed  before  they  were 
extended,  respectively,  were  designated  by  being  colored  on  the 
maps  above  mentioned,  and  that  whatever  right  the  corporation 
may  have  had  to  wharfage  accruing  at  any  part  of  the  same  piers, 
was  sold  and  leased  in  the  manner  above  mentioned. 

R.  Errnnet^  for  the  plaintiff. 

n.  E.  Dames  and  W.  KerUy  for  the  defendants. 

By  the  Court.  Campbell,  J. — ^The  bill  in  this  case  was 
filed,  for  the  purpose  of  determining  the  rights  to  wharfage, 
accruing  on  the  outermost  ends  of  piers  19  and  20 ;  the  former 
being  on  the  easterly  side  of  the  slip  at  the  foot  of  Maiden-lane, 
formerly  called  Fly  Market-slip ;  and  the  latter  lying  on  the 
westerly  side  of  Burling-slip,  in  the  city  of  New  York. 

Upon  the  argument  of  the  cause,  the  powers  and  rights  of 
the  corporation,  in  reference  to  wharfage,  and  the  building  of 
piers,  slips,  and  wharves,  derived  trora  colonial  charters  and  acts  of 
the  legislature  of  the  state,were  discussed  and  reviewed  with  signal 
ability  and  learning.  A  reference  to  those  charters,  and  to  the 
early  acts  of  the  legislature,  while  it  becomes  necessary  in  the  deci- 
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sion  of  thiB  case,  willserye  also  to  show  the  enlarged  views  enter- 
tained in  former  times  by  the  municipal  mlere,  of  the  eonuner- 
cial  importance  and  advantages  of  this  city,  in  the  provision 
which  ihej  sought  to  make  for  the  accommodation  of  that  com- 
merce, which,  in  onr  day,  is  literally  whitening  every  ocean 
with  its  canvass,  and  vexing  every  sea  with  its  keels. 

The  charter  of  Dongan,  in  1686,  recited,  that  the  citizens  and  in- 
habitants had,  among  other  things,  erected  and  built  the  ^^  bridge 
into  the  dock,  the  wharves  and  docks,  with  their  appurtenances," 
and  it  ratified  and  confirmed  the  title  to  the  corporation ;  and 
in  the  Montgomery  charter,  in  1730,  the  original  grants  are  con- 
firmed and  ratified,  and  new  grants  made,  embracing  among  other 
things,  ^'  all  the  waste,  vacant,  unpatented,  and  unappropriated 
land,  lying  and  being  within  the  said  city  of  New  York  and  on 
Manhattan's  Island  aforesaid,  extending  to  low  water  mark ; 
together  with  the  right,  benefit,  and  advantage  of  all  docks, 
wharves,  cranes,  and  slips,  or  small  docks,  within  this  city,  with 
wharfage,  cranage,  dockage,  and  all  issues,  rents,  profits,  and 
advantages  arising,  or  to  arise  or  accrue,  by  or  from  all,  or  any 
of  them."  By  this  same  charter  also,  was  granted  the  land 
under  water,  extending  four  hundred  feet  from  low  water  mark, 
into  Hudson's  and  East  Rivers,  beginning  at  Bestaver's  Killitie 
on  the  former,  and  running  round  to  Corlaers'  Hook  on  the 
latter  river. 

Such  were  the  grants  under  the  charters,  when  the  act  of  the 
third  of  April,  1798,  was  passed  by  the  legislature,  upon  the 
petition  of  the  common  council.  That  petition  stated,  that  the 
corporation  had  directed  permanent  streets,  seventy-five  feet  in 
width,  to  be  laid  on  the  North  or  Hudson's  and  on  the  East 
Rivers ;  the  former,  on  the  Hudson,  to  be  called  West-street^ 
and  the  latter  on  Jthe  East  River,  to  be  called  SoUth-etreet ;  west 
and  south  of  which  streets,  no  buildings  would  be  permitted  to 
be  erected ;  that  these  streets  were  at  and  on  the  extremity  of 
the  grants  made  to  individuals  by  the  corporation,  and  that  a 
part  of  the  plan  of  the  corporation  was  to  extend  piers  at  right 
angles  firom  those  permanent  streets  into  the  rivers,  at  proper 
distances  from  each  other,  to  be  determined  by  the  corporation, 
with  suitable  bridges  for  the  accommodation  of  sea  vessels,  and 
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80  constructed  as  to  admit  the  currents  at  both  ebb  and  flood,  in 
both  rivers,  to  wash  away  all  impurities ;  that  doubts  had 
arisen,  whether  the  corporation  could  compel  individuals  to  sink 
and  lay  out  those  piers,  and  whether  the  corporation,  in  default 
of  individuals,  could  do  it  themselves,  at  the  expense  of  the 
city,  and  receive  the  wharfage. 

The  fifth  section  of  the  act  of  1798,  declared  "  that  it  shall  and 
may  be  lawful  for  the  said  mayor,  aldermen,  and  commonalty  to 
direct  piers  to  be  sunk  and  completed  at  such  distances  and  in 
such  manner  as  they,  in  their  discretion,  shall  think  proper,  in 
front  of  the  said  streets  or  wharfe,  to  be  so  made  as  aforesaid,  and 
to  be  connected  with  the  same  by  bridges,  at  the  expense  of  the 
proprietors  of  the  lots  lying  opposite  to  the  places  where  such 
piers  shall  be  directed  to  be  sunk,  and  by  such  days  and  times  as 
the  said  mayor,  aldermen,  and  commonalty  may,  for  that  purpose, 
limit  and  appoint,"  &c.,  and  in  case  of  default,  then  the  corpora- 
tion was  authorized  to  sink  the  piers  and  receive  the  wharfage 
to  their  own  use. 

On  the  3d  April,  1816,  the  act  of  1798  was  re-enacted,  with 
additional  powers,  among  which  was  the  power  given  to  the  cor- 
poration to  grant  to  the  owners  of  lots  fronting  on  the  streets  form- 
ing the  permanent  outer  line,  a  common  interest  in  the  piers  to 
be  sunk  in  front  of  such  streets,  in  proportion  to  the  breadth  of 
their  respective  lots,  under  such  restrictions,  and  within  such 
limits  as  the  mayor,  aldermen,  &c.  should  deem  just  and  proper. 
A  large  number  of  grants  had  previously  been  made  by  the  cor- 
poration to  individuals,  many  of  which  extended  to  South-street, 
the  permanent  outer  street,  and  which  marked  the  exterior  line 
of  the  original  grants  to  the  corporation  under  the  charters.  The 
piers  extending  at  right  angles  to  this  street,  would  of  course  be 
built  upon  land  belonging  to  the  state.  In  the  case  of  the  C(yrporar 
tiofi  of  the  City  v.  Soott^  1  Caines'  Eep.  643,  a  question  arose  as 
to  the  right  of  wharfage,  accruing  from  one  side  of  a  pier  which 
had  been  built  on  the  corner  of  Wall  and  South  streets,  under  an 
ordinance  of  the  corporation,  founded  on  the  acts  of  the  legisla- 
ture, before  referred  to.  At  the  foot  of  Wall  street  was  a  public 
slip  belonging  to  the  corporation ;  and  in  the  ordinance,  direct- 
ing and  authorizing  the  building  of  this  pier,  the  corporation 
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reserved  to  themselves  the  wharfage  or  slipage,  which  might 
accrue  on  the  side  of  such  pier  adjacent  to  the  slip.  The  court 
decided  in  that  case,  that  the  corporation  had  no  right  to  such 
wharfage,  because  the  land  on  which  the  pier  was  erected  was 
never  granted  to  them ;  that  no  implied  grant  was  contained  in 
the  acts  of  the  legislature,  and  that  the  corporation  were  only  to 
grant  to  others,  as  attorneys  of  the  public,  in  case  piers  w*ere  sunk^ 
and  that  in  the  reservation  of  wharfage  to  themselves  in  the  ordi- 
nance, they  had  exceeded  their  powers,  and  that  such  reserva- 
tion was  not  binding  on  the  owner*  This  case  was  one  of 
great  interest  and  importance  to  the  city,  and  it  was  argued 
by  four  of  the  most  distinguished  men  who  were  at  the  bar  in 
this  state,  at  the  commencement  of  the  present  century. 

The  case  of  the  Corporation  v.  Scotty  was  decided  in  February, 
1804 ;  and  in  April,  1806,  another  act  was  passed  by  the  legis- 
lature, the  second  section  of  which  is  in  the  following  words : — 
^  That  in  all  cases,  where  the  said  mayor,  aldermen,  and  com- 
monalty shall  think  it  for  the  public  good,  to  enlarge  any  of  the 
slips  in  the  said  city,  they  shall  be  at  liberty  and  have  full 
power  so  to  do,  and  upon  paying  one  third  of  the  expenses 
of  building  the  necessary  piers  and  bridges,  shall  be  entitled 
not  only  to  the  slipage  of  that  side  of  the  said  piers  which 
shall  be  adjacent  to  such  slips  respectively,  but  also  to  one  half 
of  the  wharfage  to  arise  from  the  outermost  end  of  the  said  piers." 

It  was  under  the  power  given  in  the  foregoing  section,  that 
the  piers  19  and  20  were  first  sunk  in  1809,  at  the  joint  ex- 
pense of  the  corporation  and  the  owners  of  the  lots  on  South 
street,  under  an  ordinance  adopted  on  the  petition  of  those  owners. 
As  the  power  is  given  to  enlarge  any  of  the  slips,  it  was  con- 
tended, that  the  sinking  of  the  piers  in  question  was  not  such 
enlargement ;  and  it  was  sought  to  bring  this  case  within  the 
decision  of  the  supreme  court,  in  the  case  of  the  Corporation  v. 
Scott.  The  word  sUp^  is  said  to  be  peculiar  to  this  state  in  its 
application  to  structures  or  places  for  the  accommodation  of  ves- 
sels. The  word  is  used  in  some  of  the  old  colonial  acts  and  in 
the  Montgomery  Charter,  in  the  extract  hereinbefore  given,  in 
which,  among  other  things,  the  corporation  is  declared  to  be  the 
owner  of  the  slips  or  small  docks. 
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In  tlie  case  of  the  CorparcUion  v.  Scott^  definitions  were  given 
as  follows,  by  Mr.  Riggs,  counsel  for  the  city :  "The  piers,  (which 
form  the  slips,)  are  under  direction  of  the  corporation,"  &c.  By 
the  court :  "  This  is  no  slip,  which  is  an  opening  between  two 
pieces  of  land  or  wharves."  By  the  reporter :  "  A  slip  is  an 
interval  or  vacancy  between  two  piers."  We  may  adopt  the 
definition  given  by  the  court  as  the  correct  one.  But  after  all, 
it  does  not  appear  to  us  to  be  very  material,  for  the  act  seems  to 
point  out  the  precise  manner  in  which  the  slips  were  to  be  en- 
larged ;  especially  when  taken  in  connexion  with  the  acts  of  1798 
and  1801,  and  the  fitcts  and  decision  of  the  case  in  1st  Caines, 
so  often  referred  to.  Piers  19  and  20  were  not  slips,  any  more 
than  the  pier  built  at  the  foot  of  Wall  street,  but  they  were  ex- 
tensions of  the  sides  of  Fly  Market  and  Burling  slips. 

It  seems  to  be  the  mode  of  enlargement  contemplated  by  the 
statute  of  1806,  if  the  corporation  should  thinK  it  for  the  public 
interest  to  enlarge  any  of  the  slips,  they  should  have  power  so  to 
do ;  and  on  paying  one  third  the  expense  of  building  the  neces- 
sary piers,  bridges,  &c.  should  be  entitled  to  the  slipage  of  that 
side  of  the  new  piers  adjacent  to  such  slips.  It  certainly  could 
not  have  contemplated  an  enlargement  by  widening,  but  by  car- 
rying out  piers  in  the  mode  provided  in  the  acts  of  1798,  as  had 
been  done  on  the  corner  of  Wall  and  South  streets.  It  must  be 
borne  in  mind,  that  in  1804,  the  corporation  owned  all  the  public 
slips,  at  least  so  it  was  conceded  by  all  the  counsel  engaged  in 
the  cause  of  the  Corporation  v.  Scott  /  and  in  building  these  piers, 
the  corporation  did  mider  the  law  of  1806,  what  they  could  not 
do  under  the  laws  of  1798  and  1801,  except,  that  in  that  case, 
they  reserved  wharfage  without  contributing  any  portion  of  the 
expense ;  and  in  this  case  they  paid  one  third. 

That  the  corporation  paid  less  than  the  owners  of  the  land 
from  which  the  piers  were  extended,  may  have  been  owing  to  a 
variety  of  circumstances ;  such  extensions  producing  an  increase 
of  business,  may  have  added  to  the  value  of  the  lots  fronting  on 
South  street  and  those  slips.  The  state  was  the  owner  of  the 
land  on  which  the  piers  were  built,  and  gave  a  power  to  the  cor- 
poration for  its  use,  in  connexion  with  the  owners  of  the  lots ; 
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and  the  legislature  fixed  the  proportion  of  expense  to  be  borne, 
and  the  proportion  of  the  profits  to  be  enjoyed  by  each. 

We  are  therefore  of  opinion,  that  the  building  of  those  pieis 
was  legal,  and  authorized  under  the  act  of  1806  and  previous 
acts.  It  is  hardly  necessary  to  add,  that  the  addition  of  a  pier 
to  one  side  of  a  slip,  in  our  judgment,  must  necessarily  operate 
as  an  enlargement,  even  though  no  corresponding  pier  is 
extended  from  the  otlier  side  of  the  same  slip.  The  law  of  1806, 
was  re-enacted  in  1813  in  the  revised  laws  of  that  year ;  and  in 
1839,  a  further  extension  of  those  piers  took  place  again,  with 
the  consent  of  the  owners,  except  so  far  as  such  consent  was 
qualified  by  the  conditions  attached. 

It  is  only  under  this  agreement  with  the  corporation,  that  the 
plaintiifs  obtain  the  right  to  a  portion  of  the  wharfage.  If  these 
piers  were  not  proper  enlargements  of  the  slips,  then  it  would 
seem  that  the  plaintifis  fail  to  establish  any  title  in  themselves, 
as  the  land  and  wharfage  would  belong  neither  to  them  nor  to 
the  corporation,  but  to  the  state ;  and  thus  failing  in  title,  they 
cannot  of  course  recover  in  this  suit  against  the  corporation. 
But  as  before  remarked,  we  consider  the  title  of  the  plainti& 
and  the  corporation  as  perfect  under  the  acts  referred  to ;  and 
we  shall  proceed  to  the  other  important  question  in  the  case,  thaX 
is,  whether  the  plaintifis  are  entitled  to  the  entire  wharfage 
derived  from  the  outermost  ends  of  those  piers.  The  plaintiff 
claim  that  they  have  enjoyed  such  wharfage  frx>m  the  first  sink- 
ing of  the  piers  in  1809  ;  and  that  in  the  extension  of  1839,  they 
assented  on  the  condition  that  their  exclusive  rights  to  such 
wharfage  derived  from  the  outermost  end  of  the  piers  should  be 
reserved  to  them ;  in  other  words,  the  plaintiffs  claim  title  to  the 
exclusive  enjoyment  of  such  wharfage,  by  prescription,  founded 
on  more  than  thirty  years  possession  prior  to  1839,  and  a  reser- 
vation of  such  title  in  the  proceedings  in  1839. 

The  defendants  answer,  that  they  and  the  complainants  were 
tenants  in  common ;  and  that  there  has  been  no  actual  ouster. 
That  the  defendants  never  acquiesced  in  such  exclusive  enjoy- 
ment by  plaintiff,  that  if  plaintiffs  had  acquired  a  title  previous 
to  1839,  the  new  proceedings  for  enlargement  of  the  slipB  by  a 
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fui-ther  extension  of  the  piers,  restored  the  right  of  the  corpora- 
tion to  the  one-half  of  such  wharfage ;  and  lastly,  that  there  is 
no  sufficient  proof  to  warrant  the  court  in  presuming  a  grant. 
It  will  at  once  be  seen,  that  the  presumption  of  a  grant  lies  at 
the  foundation  of  the  plaintiffs'  title.  If  there  has  been  no 
grant,  or  none  can  be  fairly  presumed,  they  must  fail ;  and  it  is 
only  on  this  .presumption,  that  it  may  become  necessary  to  con- 
sider whether,  by  the  proceedings  in  1839,  the  plaintiffs  lost  the 
rights  which  they  claim  they  had  previously  acquired  by  pre- 
scription. "Whether  or  not  a  grant  will  be  presumed,  is  pecu- 
liarly the  province  of  a  jury  to  determine ;  and  after  a  most 
earnest  and  careful  consideration  of  this  question,  looking  at  the 
testimony  which  is  before  us,  and  to  the  nature  of  the  claim,  we 
have  come  to  the  decided  conviction,  that  our  duty  in  this  case 
is  to  send  that  question  to  a  jury. 

It  is  very  evident,  that  further  testimony  should  be  produced, 
if  the  same  can  be  procured,  in  order  to  effect  a  satisfactory 
decision  of  the  cause.  The  proof  of  an  uninterrupted  perception 
and  appropriation  of  the  wharfage  from  1809  to  1840  by  the 
plaintiffs,  if  they  succeed  in  adducing  it,  will  of  course  affect  the 
question  of  tenancy  in  common.  It  is,  we  think,  hardly  to  be 
denied,  that  an  uninterrupted  exclusive  enjoyment  of  the  wharf- 
age for  so  long  a  period,  under  claim  of  title,  would  be  evidence 
of  ouster  against  a  tenant  in  common.  Whether  there  has  been 
such  an  exclusive  and  uninterrupted  enjoyment,  with  the  know- 
ledge and  acquiescence  of  the  defendants ;  and  whether,  upon 
clear  and  satisfactory  proof  of  it,  a  jury  will  presume  a  grant, 
are  questions  which  should  be  left  to  their  determination. 

The  question  to  be  submitted  to  the  determination  of  the  jury, 
will  be  whether  the  plaintiffs,  and  those  under  whom  they  claim, 
had  acquired,  by  prescription,  an  exclusive  right  to  the  whole 
of  the  wharfage  at  the  outermost  end  of  the  piers,  previous  to 
the  date  of  the  agreement,  in  1839 ;  and  all  other  directions  will 
be  reserved. 
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Wabd  V,  Davis  and  others. 

An  abiolute  and  final  dedication  of  lands  to  a  pubHc  use,  can  only  be  made  by  ib& 
owner  of  an  absolute  fee. 

Where  persons  who  recetTed  a  conveyance  of  a  tract  of  land,  fonned  an  asseciatioa, 
by  articles,  dividing  their  interests  into  transferable  shares,  appointed  directoxs  to 
manage,  improve,  and  dispose  of  their  land,  and  then  conveyed  the  same  in  fee  to 
trustees^  who  were  to  sell  and  dispose  of  the  same,  for  the  benefit  of  the  association, 
the  deed  to  them  referring  to  the  articles  ;  it  was  held,  that  the  whole  title,  \egil 
and  equitable,  vested  in  the  trustees,  and  the  directors  could  not  dii^nrae  of  any 
portion  of  the  laud,  by  a  dedication  to  the  public  or  otherwise,  without  the  eo- 
operation  of  the  trustees. 

A  trust  simply  to  convey  lands,  without  any  discretionary  power  to  sell,  is  not 
authorized  by  law.    Per  Duer,  J. 

Where  the  directors  of  an  association  owning  lands  intended  for  Tillas  and  country 
houses,  adopt  a  resolution  to  the  effect  that  a  bank  and  terrace  skirting  the  wateis 
of  a  bay  in  front  of  the  lands,  shall  be  perpetually  kept  open,  and  never  obstructed 
by  buildings  of  any  kind,  for  which  benefit  and  to  keep  them  in  order  all  the 
property  diall  be  assessed  by  a  valuation ;  on  a  bill  filed  by  one  who  had  bought 
and  built  on  the  terrace,  on  the  faith  of  the  resolution,  it  was  held,  that  it  was  not  a 
dedication  of  the  bank  and  terrace  to  the  public  use  or  the  use  of  such  purchasers. 
That  it  was  a  declaration  of  future  intentions,  dependent  upon  all  the  propneton 
agreeing  to  a  valuation  and  to  be  assessed  accordingly  ;  and  that  without  proof  of  a 
compliance,  no  proprietor  could  restrain  the  association  from  using  the  bank  for 
building. 

A  dedicatioD  of  lands  to  the  publie  use,  may  be  made  by  acts  in  paU, 

Nor  is  it  uecessary  that  the  user  shall  have  been  long  enough  to  establish  a  right  by 
prescription. 

To  constitute  such  a  public  use,  it  is  not  necessary  that  the  public  at  lai^ge  shall  be 
entitled  to  it ;  it  suffices  if  its  advantages  are  meant  to  be  and  may  be  shared  by  the 
inhabitants,  (or  a  portion  of  them,)  of  a  city,  town,  village,  or  some  other  locality. 

A  valid  dedication  may  be  made  by  a  angle  act,  if  positive  and  unequivccal  in  its 
nature  ;  especially  where  purchases  have  been  made  on  the  faith  it  was  meant  to 
induce. 
(Before  Dues,  Mason,  and  Campbell,  J.J.) 
Feb.  7,  8, 11, 12, 13  ;  April  1,  1850. 

This  was  a  suit  commenced  in  1845,  in  the  late  conrt  of 
chancery,  by  Jane  E.  Ward  against  Thomas  E.  Davis,  G^eo^ge 
Qriswold,  George  Griffin,  and  Francis  B.  Cutting. 

The  bill  stated  that  on  the  29th  of  April,  1836,  Davis  then 
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owning  an  extensive  tract  of  land  in  the  town  of  Castleton,  Rich- 
mond County,  conveyed  the  same  in  fee  to  James  B.  Murray 
and  others,  who  executed  a  mortgage  thereon  to  Davis  for  a  part 
of  the  purchase  money.  That  thereupon  Murray  and  others, 
formed  themselves  into  a  voluntary  association,  called  "  "He  New 
Brighton  Association,''  for  the  better  management  of  the  lands, 
and  divided  their  interests  into  shares  which  were  assignable 
and  transferable.  Articles  of  association  were  signed  and 
adopted,  providing  for  those  shares,  and  that  their  affairs  should 
be  managed  by  eleven  directors  to  be  chosen  annually,  who 
should  have  power  to  make  rules  and  regulations  for  the  manage- 
ment, improvement,  and  disposal  of  the  property. 

On  the  30th  April,  1836,  Murray  and  others  conveyed  the 
whole  tract  in  fee  to  Louis  McLane  and  two  others,  Davis  being 
also  a  party  of  the  third  part  to  the  deed.  The  articles  of  asso- 
<;iation  were  referred  to  and  declared  to  be  a  part  of  the  deed, 
and  the  same  was  in  trust,  for  the  grantees  to  sell  and  dispose  of ' 
the  lands,  pay  Davis's  mortgage,  and  transfer  the  3urplu« 
fiecurities  to  the  directors  of  the  association.  Davis  was  to 
release  portions  sold,  on  receiving  one  fourth  of  the  price. 

Afler  this,  the  directors,  Davis  being  one  of  the  board, 
negotiated  and  controlled  the  sales  made,  although  the  trustees 
gave  the  deeds ;  Davis  was  one  of  the  committee  of  sales,  and 
no  sale  was  made  without  his  approval.  The  land  was  bounded 
by  high  water  mark  on  the  Hew  York  bay  and  the  Kill  Van 
Kull  sound,  and  along  the  whole  front  there  was  a  high  and 
ornamental  bank  which  beautified  the  neighborhood  and  render- 
ed it  desirable  for  country  residences.  The  association,  to 
enhance  the  value  of  the  lands,  and  more  conveniently  sell  the 
same,  caused  them  to  be  laid  out  into  streets  and  lots,  and  a 
map  to  be  made  as  a  permanent  representation  thereof,  upoa 
which  the  streets  And  the  lots  were  laid  down,  as  also  the  te9*race 
next  mentioned,  and  caused  the  original  map  to  be  filed  in  the 
county  clerk's  office.  There  liad  been  for  many  years  before,  a 
public  road  running  along  the  margin  of  the  bank  of  the  sound 
and  bay,  in  front  of  all  those  lands  ;  and  the  association  laid  down 
on  their  map  911  avenue  wider  than  the  public  road,  butgeneral- 
ly  embracing  it,  and  named  it  together  with  the  bank  itself,  on 
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their  map,  Richmond  Terrace.  The  association,  to  enhance  the 
value  of  their  property,  from  the  first,  resolved  and  determined 
that  the  bank  in  front  of  the  terrace,  to  high  water  mark,  should 
be  reserved,  and  kept  open  and  unencumbered  for  the  common 
use  and  benefit  of  the  residents  along  the  terrace,  so  as  to 
preserve  unobstructed  the  view  from  the  residences,  which 
would  front  the  water;  and  the  resolution  was  intended  to 
guaranty  to  every  owner  or  subsequent  purchaser  at  Ifew 
Brighton,  and  particularly  along  the  terrace,  the  right  to  have 
the  whole  bank  open  and  unincumbered,  the  view  therefrom 
unobstructed,  and  the  beauty  thereof  unimpaired.  In  pursuance 
of  that  object  and  determination,  such  resolution  was  on  the  14:th 
July,  1836,  duly  and  mianimously  passed  by  the  board  of 
directors  of  the  association,  and  'entered  upon  their  minutes,  in 
these  words : — 

^^  Besolved  that  the  whole  of  the  bank  in  front  of  the  Rich- 
mond Terrace,  and  extending  down  to  high  water  mark,  shall  be 
preserved  in  perpetuity  by  this  association,  to  be  kept  open  and 
never  obstructed  by  buildings  of  any  kind ;  and  that  for  the 
advantages  to  be  derived  from  this  reservation,  the  whole  of  the 
New  Brighton  property  shall  be  assessed  by  valuation ;  and  that 
for  beautifying  and  keeping  the  same  in  order,  said  property 
fihall  also  be  ratably  assessed ;  and  in  case  it  shall  at  any  time 
be  found  necessary  to  make  any  dock  at  the  end  of  either  of  die 
avenues  or  streets,  no  building  shall  be  erected  on  the  same  to 
exceed  fifteen  feet  in  height." 

That  Davis  was  a  director  of  the  association,  at  the  time  of  the 
passage  of  this  resolution,  present  at  the  passage  and  voted  in  ite 
favor,  and  at  that  time  held  and  owned  the  mortgage,  so  given 
to  him  by  Murray  and  others.  That  this  resolution  was  never 
repealed  by  the  association ;  but  the  owners  of  the  property  at 
New  Brighton  which  was  not  situated  upon  the  terrace,  having 
made  objections  to  paying  money  for  its  improvement,  they 
v^ere  not  assessed ;  but  that  the  owners  of  the  property  along 
and  upon  the  terrace,  the  complainant  included,  or  some  of  them, 
were  assessed  and  paid  their  assessments  in  pursuance  of  and  in 
conformity  to  the  resolution. 
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That  the  New  Brighton  Association,  according  to  the  above 
plan  and  map  of  their  property,  and  in  pursuance  of  this  resolu- 
tion, did  immediately,  or  shortly  after  the  formation  of  the 
association,  lay  out  the  avenue  and  open  the  same  to  the  public 
use,  and  did  also  grade  the  bank  in  front  of  the  terrace  and 
improve  and  beautify  it ;  and  purchasers  of  property  along  the 
terrace  did  thereupon  erect  houses  fronting  and  looking  upon  the 
waters,  which  houses  were  built  and  erected  with  special  refer- 
ence to  the  terrace  and  bank,  and  to  the  assurances  held  out,  by 
the  resolution,  and  by  the  facts  after  stated,  that  the  same  would 
remain  forever  as  it  then  was,  except  as  to  such  improvements 
as  should  afterwards  be  made  upon  it,  for  the  beautifying  it 
according  to  the  terms  of  the  resolution. 

That  the  association,  through  the  directors  thereof,  and 
also  through  their  committee,  who  made  sales  of  their  real 
estate,  made  such  sales  upon  exhibition  of  the  map  as  a  perma- 
nent description  of  the  relative  position  of  the  lots  at  New 
Brighton,  with  reference  to  the  terrace,  and  to  each  other,  and 
did  also  specially  represent  to  and  assure  the  various  persons 
who  bought  lots  there,  situate  upon  the  terrace,  that  the  bank  of 
the  terrace  should  be  for  ever  kept  open  for  their  common  use 
and  benefit ;  and  by  this  and  their  public  representations  and 
advertisements,  it  became  a  matter  of  public  notoriety,  that  it 
was  the  design  and  intention  of  the  association  so  to  keep  and 
reserve  it,  and  this  fact  entered  very  especially  into  the  value  of 
the  lots  situated  upon  the  terrace,  and  much  enhanced  the  price 
which  purchasera  were  required  to  pay  and  did  pay  for  them ; 
and  the  complainant  further  charged  that  it  became  an  im- 
plied covenant,  at  least  in  the  various  purchases  of  property 
situated  upon  the  terrace,  that  the  bank  should  be  reserved  and 
kept  open  as  above  stated.  That  the  association  in  making  sales 
of  land  situated  upon  the  Eichmond  Terrace,  withheld  from  the 
purchasers  thereof  a  conveyance  of  the  bank  of  the  terrace  in 
front  of  their  respective  purchases,  not  because  they  had  not  by 
reason  of  the  premises  an  express  interest  therein,  but  because 
the  association  deemed  it  best  for  the  general  interest  that  the 
title  in  law  sliould  remain  in  them  as  trustees  for  the  several 
purchasers ;  they  expressly  representing  to  the  same  purchasers 
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that  according  to  the  resolution  of  the  association  above  stated, 
and  the  design  and  intention  of  the  association,  and  according  to 
the  plan  of  New  Brighton,  as  laid  down  and  published  upon  the 
map  and  otherwise,  and  which  they  were  bound  to  maintain,  the 
bank  was  not  to  be  sold,  but  was  to  be  resented  as  common  pro- 
perty as  above  stated,  and  that  by  such  withholding,  they  could 
best  protect  the  bank  from  ever  being  built  upon,  or  in  any 
manner  incumbered  by  any  person,  which  might  happen  to  be 
done  if  the  legal  title  to  any  part  thereof  were  vested  in  any  pur- 
chaser ;  and  that  for  the  protection  of  all  the  purchasers  of  pro- 
perty along  the  terrace,  the  association  had  resolved  to  retain 
the  legal  title  to  the  bank  for  the  common  benefit,  and  that  the 
same  should  be  for  ever  kept  for  that  purpose,  open,  unobstructed, 
and  free,  for  the  owners  of  the  adjoining  land.  That  such  repre- 
sentations and  assurances  were  freely  made  to  the  complainant, 
and  to  the  various  purchasers,  and  to  other  persons,  by  Davis, 
acting  as  the  agent  of  the  association ;  and  that  she  and  such 
purchasers,  purchased  property,  situated  upon  the  terrace,  from 
the  association,  and  Davis,  upon  the  basis  of  the  facts  here- 
inbefore stated ;  and  that  Davis,  before  he  conveyed  the  real 
estate  to  the  association,  made  sales  of  property  fronting  upon 
the  water,  with  the  same  assurances  and  representations  concern- 
ing the  bank  to  the  purchasers  thereof. 

That  in  1841,  the  New  Brighton  Association  was  dissolved 
and  broken  up,  and  their  real  estate  sold  by  virtue  of  a  decree 
of  the  coiui;  of  chancery,  upon  a  bill  filed  by  Richard  Alsop,  to 
whom  the  mortgage  so  executed  by  Murray  and  others  to  Davis, 
had  been  assigned,  to  foreclose  the  equity  of  redemption  thereof; 
and  that  upon  the  sale  Davis  became,  and  was  the  purchaser  of 
the  premises  ;  and  the  same  were  conveyed  to  Davis  by  William 
W.  Campbell,  then  one  of  the  masters  in  chancery,  by  deed 
dated  September  30,  1843.  That  Davis,  together  with  George 
Griswold,  George  Griffin,  and  Francis  B.  Cutting,  are  now  the 
owners  thereof  in  fee,  except  such  parts  thereof  as  have  since 
been  sold  by  him  or  them ;  and  that  as  well  Griswold,  GriflSn 
and  Cutting,  as  all  other  purchasers  from  Davis,  made  such  pur- 
chases with  full  knowledge  of  the  premises.  That  by  this  pur- 
chase, Davis  obtained  a  legal  title  to  the  bank  down  to  high 
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water  mark,  subject  however  to  the  trust  before  stated,  of  which 
he  had  full  notice. 

That  on  the  second  day  of  May,  1836,  George  A.  "Ward, 
purchased  from  the  New  Brighton  Association,  Davis  then 
being  a  member  thereof,  a  piece  of  land  consisting  of  several  lots 
situated  upon  the  Bichmond  Terrace,  and  that  the  same  was 
conveyed  to  him  by  the  trustees. 

That  Ward  purchased  the  lands  upon  the  representations  and 
assurances  so  made  as  before  stated,  and  under  the  express 
covenant  that  the  bank  in  front  of  the  terrace  should  be  so  kept 
open,  free,  and  unobstructed  for  the  common  benefit  as  above 
stated.  That  he  was  a  member  of  the  association  at  that  time, 
and  had  a  personal  knowledge  of  the  resolution  of  the  association 
and  the  intentions  and  designs  of  the  members  and  directors 
theneof,  and  that  relying  upon  those  representations  and  cove- 
nants, and  with  express  regard  to  the  same,  he  built  upon 
his  lots  two  costly  houses,  suited  to  the  locality  and  to  the 
terrace,  and  such  locality  and  terrace  entering  essentially  into 
their  value. 

On  his  purchase.  Ward  gave  a  mortgage  to  the  trustees  on  the 
houses  and  a  part  of  the  lots,  which  was  afterwards  foreclosed 
in  chancery,  and  the  lots  conveyed  to  one  of  the  trustees,  who 
on  the  12th  July,  1841,  conveyed  one  of  the  houses  with  its 
groundtj  to  the  complainant,  who  purchased  through  her  brother, 
G.  A.  Ward,  from  the  association,  Davis  being  still  a  member 
thereof  That  she  purchased  on  the  faith  of  all  the  representar 
tions,  assurances,  resolution,  map,  &c.,  respecting  the  bank  and 
the  terrace,  before  mentioned ;  and  a  sewer  which  is  essential  to 
the  house,  runs  through  the  bank  to  the  river,  and  was  there 
when  she  bought. 

That  the  four  defendants,  in  violation  of  the  complainant's 
rights,  and  of  the  trusts  before  mentioned,  and  disregarding  the 
representations  and  assurances  so  made  by  the  New  Brighton  As- 
sociation, and  by  Davis,  have  assumed  the  entire  ownership  and 
control  over  the  bank,  and  have  advertised  in  a  newspaper  pub- 
lished in  the  county  of  Eichmond,  their  intention  to  apply  to  the 
commissioners  of  the  land  office  of  the  state  of  New  York,  for  a 
grant  of  land,  under  water  in  front  of  her  residence,  and  in  frK)nt 
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of  the  greater  portion  of  the  terrace,  with  a  view  of  erecting  docks 
and  buildings  thereon,  which  she  insisted  wonld  destroy  the  beauty 
of  the  terrace,  and  greatly  diminish  the  value  of  her  property. 
That  Davis  has  also  been  offering,  through  his  agent,  to  grant  to 
her  and  various  other  persons,  leases  of  portions  of  the  bank  of 
the  terrace ;  that  he  has  also  enclosed  a  portion  thereof  for  his 
own  use,  by  a  rough  and  unsightly  fence,  which  greatly  mars 
the  beauty  of  the  terrace,  and  which  is  placed  in  front  of  the 
residences  of  some  of  the  owners  of  property  along  the  terrace ; 
and  lias  for  some  time  threatened  to  erect  buildings  on  the  bank 
of  the  terrace,  and  has  already  commenced  to  lay  the  founda- 
tions of  a  building  directly  in  front  of  her  residence ;  and  that 
the  erection  of  any  building  at  that  place  would  render  her 
property  almost  worthless. 

The  bill  prayed,  that  the  deed  so  made  under  the  authority 
of  the  association,  and  with  the  privity  of  Davis,  to  the  com- 
plainant, might  be  so  reformed  as  to  contain  such  covenants  as 
to  the  court  should  seem  just,  securing  to  her  her  right  in 
the  terrace,  according  to  the  resolution  and  representations 
before  stated ;  or  that  the  defendants  might  be  perpetually 
enjoined  from  making  any  building  or  erection  on  the  terrace  or 
the  bank  thereof,  or  doing  any  other  act  or  thing  in  relation  to 
the  terrace,  contrary  to  the  terms  of  the  resolution,  and  repre- 
sentations in  that  behalf  before  set  forth ;  and  for  further,  or 
other  relief. 

The  defendant  Davis  put  in  a  separate  answer.  The  otlier 
defendants  answered  jointly.  The  answers  denied  many  of  the 
material  allegations,  on  which  the  complainant's  equity  rested. 
Replications  were  filed,  and  a  great  mass  of  evidence  was 
introduced.  The  disposal  of  the  case  made  by  the  court  ren- 
ders it  unnecessary  to  state  the  answers  or  the  evidence.  Some 
facts  will  be  found  stated  in  the  opinion. 

J,  Edga/r  and  J,  Anthouj  for  the  complainant,  cited  JSeatty 
V.  KuHz,  2  Pet.  266 ;  City  of  GinGmnaU  v.  White,  6  Pet.  431 ; 
Ba/rclay  v.  Howdl^  6  Pet.  498 ;  New  Orleans  v.  United  States, 
10  Pet.  662 ;  Trustees  of  Watertown,  4  Paige  511 ;  Pearsail  v. 
Post^  20  Wend.  Ill ;  same  case  in  error,  22  Wend.  425 ;  Sunr 
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ier  V.  Saiidy  Hill,  6  Hill  411 ;  Rex  v.  I/yyd,  1  Camp.  262 ; 
Wymcm  v.  The  May(yr  of  New  York^  (in  error,)  11  "Wend. 
486 ;  Lewis  Street^  2  Wend.  476  ;  Livingston  v.  The  Mayor  of 
NefU)  Yorky  8  Wend.  85 ;  Underwood  v.  Stuyvesant^  19  John. 
156. 

C.  Tracy ^  and  TT.  C.  Noyes^  for  the  defendants ;  that  the  alleged 
agreement  was  void,  cited  the  following  anthorities ;  (1  E.  S.  738, 
§  137,  140 ;  Id.  750,  §  6, 10 ;  2  Id.  134,  §  6 ;  135,  §  8 ;  137, 
§  6 ;  14  Wend.  38,  Kinney  v.  WoMs;  2  Bar.  Ch.  R.  221,  Piir 
Jdn  V.  Long  Island  i?.  R.  Co. ;  4  Sand.  Ch.  R.  72,  Wolfe  v. 
Frost:) 

That  the  declarations  of  persons  belonging  to  the  direction 
of  the  association,  made  when  they  were  not  acting  as  directors 
or  agents,  were  wholly  inadmissible,  (2  R.  S.  407,  §  80 ;  2  Hill's 
R.  451,  Bank  of  the  United  States  v.  Davis;  1  Hall's  Sup. 
Ct.  R.  480,  FulUm  Bank  v.  Benedict;  3  Barr's  Pa.  R.  185, 
Hacldey  v.  AUeghany  County  ;  3  Man.  Gr.  &  Scott,  16,  Powles 
V.  Paige;  7  How's  Miss.  R.  203,  Harper  v.  Calhoun) 

That  the  bill  cannot  be  sustained  on  the  ground  of  a  dedication 
of  property  to  public  use,  (2  R.  S.  134,  §  6 ;  4  Sand.  Ch.  R.  72, 
Wolfe  V.  Frost;  2  Bar.  Ch.  R.  221,  Pitkin  v.  Long  Island  R,  R. 
Co. ;  5  Carr  &  Payne  460,  Bntish  Museum  v.  Firmes  ;  4  Paige 
SIO ^  Trustees cf  WaiertownY.  Cowan;  20  Wend.  lll,P^«r«a7Zv. 
Post;  22  Id.  425,  S.  C. ;  19  Id.  309,  Pa/rker  v.  Foot;  5  Barn. 
&  Adol.  454,  Wood  v.  Veal ;  8  Ad.  &  Ellis,  99,  Barraclough  v. 
Johnson  ;  Bacon's  Abdg.  "  Highways,"  A. ;  3  Kent's  Com.  450 ; 
5  Watts  &  Searg.  141,  Gowen  v.  Phil.  Ec.  Co. ;  6  Vermont  R. 
366,  State  v.  Trask ;  Matthews  on  Pr.  Ev.  329;  4  Barn.  & 
Cress  8,  Davis  v.  Morga/n  ;  Strange  904,  Rex  v.  Hudson) 

That  an  injury  to  a  mere  prospect,  is  not  the  subject  of  remedy, 
in  law  or  equity,  by  action  or  otherwise ;  (1  Crabbe  on  Real 
Property,  384,  §  446 ;  9  Coke  58,  Aldred?s  Case ;  1  Mod.  55, 
Knmjoles  v.  Richa/rdson  ;  2  Keb.  611  S.  C. ;  2  Ves.  452,  AUy. 
Gen.  V.  Doughty ;  1  Mylne  <fe  Craig  469,  Sguire  v.  Campbell; 
2  RoBCoe  on  Real  Actions,  354.) 

By  the  CotJBT.    DuEB,  J. — ^Upon  the  pleadings  and  proofs  in 
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this  case,  we  are  asked  to  restrain  the  defendants  by  a  perpetual 
injunction,  from  erecting  any  building  or  obstruction  of  any  kind 
upon  the  terrace  at  New  Brighton,  designating  by  the  name  of 
terrace,  not  only  the  highway  or  avenue  running  along  the  bank, 
which  is  tlie  nortliem  boundary  of  the  village,  but  the  whole  of 
the  bank  itself,  extending  from  the  avenue  to  high  water  mark ; 
and  this  relief  is  asked  upon  the  ground,  that  long  previous  to  the 
filing  of  the  bill,  and  to  the  acquisition  by  the  defendants  of  the 
title  under  which  they  claim,  the  whole  terrace,  using  the  term 
in  its  widest  sense,  had  been  irrevocably  dedicated  to  the  use  of 
the  public,  or,  which  we  regard  as  equivalent,  to  the  use  of  the 
inhabitants  of  New  Brighton. 

To  enable  us  to  determine  whether  the  plaintiff  is  entitled  to 
this  relief,  we  have  deemed  it  necessary  to  examine  with  care 
the  allegations  in  the  bill,  since  it  is  upon  their  relevancy  and 
trutli,  that  our  power  to  grant,  either  the  specific  relief  which  is 
sought,  or  any  other,  must  depend.  We  must  act  upon  the  case 
as  stated  in  the  bill,  and  established  by  the  proofs ;  not  upon  a 
case  which,  although  it  may  possibly  be  sustained  by  the  evi- 
dence, the  bill  has  failed  to  state,  and  the  defendants  have  not 
been  required  to  answer.  It  would  be  a  laborious,  and  we  think 
quite  unnecessary  process,  to  draw  out  and  examine  in  detail, 
the  various  averments  and  allegations  in  the  bill.  It  is  sufiScient 
to  say,  that  after  an  attentive  consideration  and  careful  analysis 
of  its  contents,  we  have  arrived  at  the  conclusion,  tliat  the  only 
dedication  of  the  terrace  and  bank,  which  the  bill  sets  forth,  is  a 
dedication  made  by  the  directors  of  the  New  Brighton  associa- 
tion, with  the  knowledge  and  assent  of  the  defendant  Davis,  as 
mortgagee ;  and  that  the  only  authentic  and  legal  proof  of  the 
proceedings  of  the  directors  to  which  the  bill  refers,  is  the  resolu- 
tion adopted  by  the  board  on  the  fourteenth  day  of  July,  1836, 
which  the  bill  avers  was  passed  for  the  purpose  of  carrying  into 
effect  the  original  determination  of  the  associates,  that  the  ter- 
race down  to  high  water  mark  should  be  kept  open  and  unin- 
cumbered for  the  common  use  and  benefit  of  the  residents  of 
New  Brighton.  It  is  upon  the  basis  of  this  resolution,  and  upon 
this  basis  alone,  that  a  decree  in  favor  of  the  plaintiff,  if  such  a 
decree  can  be  made,  must  be  founded ;  and  this  is  virtually  oon- 
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fessed  in  the  final  prayer  of  the  bill,  which  is,  that  the  defendants 
"may  be  perpetually  enjoined  from  making  any  building  or 
erection  on  the  said  terrace  or  bank  thereof,  or  doing  any  other 
act  or  thing  in  relation  to  the  said  terrace  contrary  to  the  terms 
of  the  said  resolution,  and  of  the  representation  in  this  behalf 
above  set  forth." 

It  is  true  the  representations  made  by  Davis  and  other  direc- 
tors, which  are  largely  set  forth  in  the  bill,  and  to  the  proof  of 
which  the  testimony  of  the  witnesses  was  mainly  directed,  are 
here  connected  with  the  terms  of  the  resolution,  but  it  was  very 
distinctly  and  very  properly  admitted,  by  the  able  counsel  for 
the  plaiutiflf,  that  these  representations  furnished  of  themselves  no 
substantive  groimd  of  relief,  and  could  be  properly  refen'ed  to, 
not  as  creating  or  constituting  a  dedication,  but  merely  as  evi- 
dence of  an  existing  fact.  For  ourselves,  we  exceedingly  doubt, 
both  upon  principle  and  upon  the  authorities  cited  upon  the 
argument,  whether  the  evidence  given  of  the  representations  made 
by  individual  directors,  in  other  words,  of  their  declarations  and 
assurances,  ought  not  to  be  wholly  rejected,  and  we  are  very 
clear  in  the  opinion,  that  if  admitted  at  all,  it  can  only  be  received 
so  far  as  it  tends,  not  to  contradict  or  vary,  but  to  confirm,  and 
perhaps  explain  the  proceedings  of  the  board. 

The  representations  made  by  the  directors  individually,  relate 
to  the  intentions  and  acts  of  the  directors  as  a  body,  and  of  these 
intentions  and  acts  the  resolution  of  the  board  is,  not  only  the 
highest  and  best,  but  we  apprehend,  the  only  legal  proof;  at  any 
rate,  all  the  other  Evidence  in  the  cause  bearing  upon  the  fact  of 
dedication,  must  be  regarded  as  secondary  and  subordinate,  and 
no  construction  inconsistent  with  the  terms  of  the  resolution  can 
therefore  be  given  to  it.  It  is  not  to  be  denied  that  other  acts 
and  proceedings  of  the  directors  as  a  body,  independent  of  the 
resolution  of  the  board,  are  stated  and  relied  on  in  the  bill,  but 
whatever  effect  might  have  been  given  to  these  acts  and  pro- 
ceedings, if  standing  alone,  it  is  certain  that  it  is  in  connexion 
with  the  resolution  that  they  must  now  be  considered,  and  in  subor- 
dination to  its  terms  that  they  must  now  be  construed,  since  in 
reality,  it  is  this  consistent  interpretation  that  the  bill,  as  framed, 
not  merely  requires,  but  compels  us  to  adopt.    Had  the  plaintiff 
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intended  to  rely  npon  the  adoption  and  filing  by  the  association 
of  the  map  of  New  Brighton,  and  the  publication  of  an  en- 
graved view,  in  both  of  which  the  terrace  and  bank  are  repre- 
sented as  open  and  unincumbered,  ad  conclusive  proof  of  their 
absolute  and  final  dedication  to  public  use,  and  not  simply  as 
evidence  illustrating  the  intentions  of  the  directors,  as  set  forth 
in  their  resolution,  this  subsequent  resolution,  if  its  terms  are 
inconsistent  with  such  a  dedication,  would  not  have  been  referred 
to  at  all,  or  if  referred  to,  instead  of  being  stated  as  the  veiy 
foundation  of  the  relief  that  is  prayed,  the  right  of  the  directors 
to  adopt  it  would  have  been  expressly  denied. 

As  the  bill  is  framed,  the  plaintiff  not  merely  admits,  but 
insists,  that  the  resolution  was  duly  and  legally  passed,  and  has 
never  been  repealed ;  and  it  is  upon  the  allegation,  that  its  terms 
have  been  violated,  and  in  order  to  prevent  their  future  viola- 
tion, that  a  perpetual  injunction  is  demanded.  Such  being  the 
frame  and  prayer  of  the  bill,  if  we  are  satisfied  that  the  resoln- 
tion  of  Ae  boJd  waa  in  fact  adopted,  we  have  no  right  to  disi^ 
gai-d  it,  but  are  bound  to  give  to  the  other  acts  and  proceedings 
of  the  directors  such  a  construction  as  may  reconcile  them  with 
its  terms.  Nor  in  this  view  of  the  case  is  it  very  material  to 
inquire  whether  the  resolution,  as  originally  passed,  was  after- 
wards repealed  or  reconsidered ;  for  if  reconsidered,  it  still  re- 
mains as  evidence  that  at  the  time  of  its  passage,  the  directors 
claimed  the  right  to  make  such  a  disposition  of  the  bank  as  in 
their  judgment  the  interests  of  the  association  might  require.  It 
is,  therefore,  evidence  that  there  had  been  no  previous  dedica- 
tion inconsistent  with  the  exercise  of  this  right,  and  its  validity 
BA  such  evidence  is  necessarily  admitted  by  the  bill. 

We  shall  not  consider  the  controverted  question  of  factj 
whether  the  resolution  was  reconsidered  and  never  finally  passed, 
but  for  the  purposes  of  this  opinion,  shall  assume  that  the  aver- 
ments in  the  bill  are  sustained  by  the  proofs,  and  consequently 
that  the  resolution  was  not  only  duly  passed,  but  was  never 
repealed,  and  remained  in  force,  at  least,  during  the  lifetime  of 
the  association. 

Upon  this  hypothesis,  the  questions  to  be  considered  are, 
First,  whether  it  was  competent  for  the  directors  to  pass  such  a 
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resolution,  or  more  generally,  had  they  any  legal  right  to  make 
an  absolute  or  conditional  dedication  bf  the  l^ank  to  the  use  of 
the  inhabitants  of  New  Brighton  ?  and  second,  supposing  the 
legal  right  of  the  directors  to  be  established  or  admitted,  do  the 
terms  of  the  resolution,  taken  in  connexion  with  other  facts  in 
the  case,  create  such  a  dedication  as  can  entitle  the  plaintiff  to 
the  relief  that  is  sought  ? 

It  is  evident  that  unless  we  can  determine  both  of  these  ques- 
tions in  favor  of  the  plaintiff,  it  will  be  unnecessary  to  consider  any 
other  of  the  numerous  questions  that  were  raised  and  elaborately 
discussed  upon  the  hearing ;  and  more  especially  will  it  be  un- 
necessary to  consider  whether  the  defendants,  as  purchasers  of 
mortgaged  premises  under  a  decree  of  foreclosure  and  sale,  can 
be  affected  by  any  dedication,  absolute  or  conditional,  subsequent 
in  date  to  the  Execution  of  the  mortgage.  If  the  dedication  set 
forth  in  the  bill  were  invalid  in  law,  or  as  a  fact  is  not  estab- 
lished by  the  proof,  it  is  plain  that  the  bill  must  be  dismissed. 

The  question,  whether  the  directors  of  the  New  Brighton  asso- 
ciation had  the  power  to  make  a  valid  dedication  of  the  premises 
in  question,  applies  not  only  to  the  resolution  which  they  adopted, 
but  to  all  their  acts,  proceedings,  and  representations  set  forth  in 
the  bill,  even  upon  the  supposition  that  these  could  be  made  the 
subject  of  distinct  consideration,  as  Aimishing  of  themselves  a 
sufficient  ground  for  relief.  If  the  object  could  be  effected  by 
any  act  of  the  directors,  a  resolution  of  the  board  was  the  most 
solemn  and  effectual  means  of  its  accomplishment. 

It  is  needless  to  cite  authorities  to  prove  that  an  absolute  and 
final  dedication  of  lands  to  a  public  use,  can  only  be  made  by 
the  owner  of  an  absolute  fee.  It  is  a  self  evident  truth  that  he 
only  can  devote  his  real  estate  in  perpetuity  to  the  use  of  the 
public,  who  is  competent  to  convey  a  fee  by  a  perfect  and  un- 
incumbered title  to  an  individual.  It  is  certain,  however,  that 
neither  the  directors  of  the  association,  nor  the  shareholders 
whom  they  represented,  and  as  whose  agents  they  acted,  were 
the  owners  of  the  fee  during  any  period  of  the  existence  of  the 
association,  unless  the  deed  to  the  trustees,  Louis  McLane, 
and  others,  which  was  executed  on  the  same  day  as  the 
articles  of  association,  and  adopts  and  incorporates  Uiem,  was 
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wholly  inoperative  and  void.  From  the  time  of  the  execution 
of  this  deed,  (the  validity  of  which  as  an  express  trust  to  sell 
lands  for  the  purpose  of  satisfying  a  charge  thereon,  was  very 
&intly  questioned  by  the  plaintiff's  counsel,  and  is  not  at  aU 
doubted  by  ourselves,)  the  whole  title,  legal  and  equitable,  of 
the  New  Brighton  property,  was  vested  in  the  trustees,  and 
remained  so,  as  to  all  portions  of  it  not  sold  by  them,  during  the 
continuance  of  their  trust ;  and  during  this  period  the  share- 
holders and  directors  of  the  association,  not  only  had  no  estate  or 
interest  whatever  in  the  lands,  but  no  power  or  authority  to  dis- 
pose of  any  portion  of  them,  either  by  a  dedication  to  the  public 
or  by  a  sale  to  individuals,  without  the  consent  and  co-operation 
of  the  trustees.  Whether  the  trustees  themselves,  without  a 
violation  of  their  trust,  could  have  disposed  of  the  lands  or  any 
portion  of  them  by  any  other  mode  than  an  actual  sale,  it  is 
needless  to  enquire,  since  it  is  enough  to  say  that  without  their 
assent  and  concurrence,  we  are  satisfied  that  no  such  disposition 
could  be  made  by  any  other  persons. 

It  seems,  therefore,  to  be  a  fatal  objection  to  the  relief  which 
the  plaintiff  seeks,  that  it  appears  from  the  documents  to  which 
the  bill  refers,  and  which  it  partly  recites,  namely,  the  trust 
deed,  and  articles  of  association,  that  the  fee,  subject  to  the 
mortgage  to  the  defendant,  Davis,  was  vested  wholly  in  the 
trustees,  and  it  is  neither  averred  nor  proved,  that  their  sanction 
or  approval  was  ever  given  to  those  proceedings  of  the  directors 
which  are  relied  on  as  evidence  of  a  valid  and  perpetual  dedica- 
tion. It  is  not  even  averred  or  proved  that  these  proceedings 
were  known  to  the  trustees,  so  that  no  foundation  is  laid  even 
for  presuming  their  acquiescence.  It  may  be,  that  the  know- 
ledge and  co-operation  of  Davis  as  mortgagee  are  both  averred 
and  proved,  and  that  his  assent,  had  the  transaction  been  other- 
wise valid,  would  have  been  binding  upon  the  subsequent 
assignees  of  the  mortgage,  and  even  upon  the  purchasers  under 
it ;  but  to  render  the  transaction  valid,  the  assent  of  the  trustees, 
manifested  by  some  positive  act,  was  just  as  indispensable,  and 
it  is  not  pretended  to  have  been  given. 

In  order  to  meet  these  objections,  the  learned  counsel  for  the 
plaintiff  was  reduced  to  the  necessity  of  saying  that  the  trust 
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deed  effected  only  a  technical  alteration  of  the  title,  and  that  the 
powers  of  the  trustees  were  purely  nominal.  He  contended  that 
by  force  of  the  articles  of  association  the  entire  control  and 
management  of  the  property,  with  an  unlimited  power  of  dis- 
position, were  entrusted  solely  to  the  directors,  leaving  to  the 
trustees  a  mere  formal  duty  of  signing,  sealing,  and  acknow- 
ledging such  conveyances  as  the  dii'ectors  might  require  them  to 
execute.  Tlie  directors,  in  the  exercise  of  their  discretion,  were 
to  sell,  the  trustees,  as  a  matter  of  course,  to  convey ;  consequent- 
ly, as  a  dedication  may  be  made  by  acts  in  pais^  without  a 
deed,  no  assent  or  act  of  the  trustees  was  necessary  to  give 
validity  to  that  which  the  bill  avers,  and  the  evidence  (it  is  said) 
proves  to  have  been  made. 

To  these  views  of  the  learned  counsel,  which  in  substance  are 
put  forth  in  the  bill  itself,  we  have  found  it  impossible  to  assent. 
Had  there  been  no  trust  deed — ^had  the  persons  who  formed  the 
New  Brighton  Association  continued  to  be  the  owners  of  the  fee, 
the  articles  of  association  might  very  reasonably  have  been  con- 
strued as  clothing  the  directors  with  the  full  discretionary 
powers  which  the  counsel  found  it  necessary  to  attribute  to  them. 
But  the  trust  deed  cannot  be  rejected,  nor  the  articles  be 
separately  construed.  The  deed  and  the  articles  were  executed 
upon  the  same  day,  they  are  parts  of  one  entire  transaction,  and 
the  deed  contains  an  express  provision,  not  only  that  the 
articles  are  to  be  deemed  a  part  thereof,  but  that  for  all  legal 
and  practical  purposes  the  two  instruments  are  to  be  considered 
and  construed  together.  We  are  bound,  therefore,  to  adopt  a 
construction  by  which  any  seeming  contradiction  in  their 
provisions  may  be  removed  and  reconciled. 

What,  then,  is  the  nature  of  the  trust?  What  are  the  powers 
which  the  deed  gives  to  the  trustees  ?  They  are  directed  "  to 
sell  and  dispose  of  the  lands  conveyed  at  such  time  and  times, 
and  in  such  manner,  either  at  public  or  private  sale,  in  such 
parts  or  portions,  and  for  such  prices  as  to  them,  or  any  two  of 
them,  might  seem  most  expedient."  If  this  discretionary  power 
of  sale  was  valid  at  all,  it  rendered  it  impossible  for  the  directors, 
collectively  or  individually,  by  any  act,  resolution,  or  representa- 
tion, to  withdraw  from  the  exercise  of  the  power  any  portion  of 
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the  lands  which  it  embraced.  The  directors  could  have  no  right 
to  dedicate  lands  to  the  use  of  the  public,  which  the  trustees 
could  take  from  the  public,  whenever  they  might  deem  it 
expedient  to  sell  them  to  individuals.  Hence  the  clauses  that 
have  been  cited  from  tlie  trust  deed  must  either  be  wholly  ex- 
punged, or  the  articles  of  association  must  be  construed  to  mean 
that  the  powers  which  they  give  to  the  directors  shall  be 
exercised  in  subordination  to  those  that  the  deed  gives  to  the 
trustees.  It  is  only  by  this  construction  that  the  provisions  of 
the  two  instruments  can  be  rendered  consistent,  and  we  are, 
therefore,  bound  to  adopt  it.  Nor  is  this  all.  The  construction 
that  we  follow  is  necessary  to  render  the  trust  deed  effectual  at 
all ;  it  is  necessary  to  preserve  its  legal  existence.  A  trust  to 
sell  landa,  and  not  simply  to  convey  them,  is  that  which  the 
revised  statutes  alone  authorize,  and  a  construction  that  would 
rob  the  trustees  of  a  discretionary  power  of  sale,  by  rendering 
the  trust  passive  and  nominal,  would  not  merely  weaken  its 
efficacy,  but  destroy  its  existence.  The  trust  deed  is  a  nullity, 
if  the  article  of  association  must  be  construed  as  abridging  to 
this  extent  the  powers  of  the  trustees.  It  is  our  duty,  however, 
so  to  construe  the  deed  as  to  preserve  its  validity,  if  without 
violence  to  its  terms  such  a  construction  can  be  given  to  it,  and 
the  major  part  of  the  proprietors  of  New  Brighton  may  do  well 
to  remember  that  upon  the  validity  of  the  trust  deed  that  of  their 
own  titles  depends. 

For  the  reasons  that  have  been  given,  we  must  adhere  to  the 
opinion  that  we  have  already  expressed.  We  will  not  say  that 
the  tnistees,  by  joining  in  a  dedication,  could  have  rendered  it 
valid,  but  we  do  not  at  all  hesitate  to  say  that  without  their  assent 
and  co-operation  the  alleged  dedication  by  the  directors  was 
illegal  and  void. 

We  pass  to  the  second  question  that  we  proposed  to  consider, 
and  upon  this  we  shall  not  long  dwell.  Waiving  the  objections 
that  have  been  stated,  and  considering  the  directors  of  tiie 
association  as  the  representatives  and  agents  of  the  owners  of 
the  fee,  with  full  authority  to  act  upon  their  behalf,  what  are 
the  terms  and  the  legal  effect  of  the  resolution  which  they 
adopted! 
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The  resolution,  as  set  forth  in  the  bill,  is  in  these  words: 
"  Kesolved,  That  the  whole  of  the  bank  in  front  of  the  Richmond 
Terrace,  and  extending  down  to  high  water  mark,  shall  be 
reserved  in  perpetuity  by  this  association,  to  be  kept  open  and 
never  obstructed  by  buildings  of  any  kind,  and  that  for  the 
advantages  to  be  derived  from  this  reservation,  the  whole  of  the 
Kew  Brighton  property  shall  be  assessed  by  valuation,  and  that 
for  beautifying  and  keeping  the  same  in  order,  said  property 
shall  also  be  ratably  assessed,  and  in  case  it  shall  at  any  time 
be  found  necessary  to  make  any  dock  at  the  end  of  either  of  the 
avenues  or  streets,  no  building  shall  be  erected  upon  the  same  to 
exceed  fifteen  feet  in  height."  When  we  reflect,  with  a  very 
slight  attention,  upon  the  terms  of  this  resolution,  and  upon  their 
plain  and  necessary  import,  it  seems  extraordinary  that  they 
should  ever  have  been  appealed  to  as  evidence  of  an  immediate 
and  final  dedication,  or,  indeed,  of  any  dedication  at  all.  They 
furnish  no  such  evidence.  The  resolution  is  in  no  sense  of  the 
term  a  dedication.  It  is  merely  a  conditional  declaration  of 
future  intentions.  A  stipulation  on  the  part  of  the  directors  that 
the  bank  should  be  kept  open  and  unobstructed  upon  certain 
terms  and  conditions ;  conditions,  the  performance  of  which  the 
association  itself  had  no  power  to  enforce,  but  which  depended 
for  theif  fulfilment  solely  upon  the  will  and  action  of  the  pro- 
prietors of  New  Brighton,  all  and  each  of  thefn.  What  are 
these  conditions  ?  They  are.  Firsts  That  the  proprietor  of  each 
lot  embraced  in  the  New  Brighton  property  should  consent  to 
its  valuation,  and  should  agree  to  pay,  and  actually  pay  such 
sum  as  might  be  assessed  upon  its  value  for  the  advantages  he 
would  derive  from  the  reservation  of  the  bank  in  the  manner 
contemplated  in  the  resolution;  and.  Second^  that  each  pro- 
prietor should  also  agree  to  pay  from  time  to  time  such  sums  as 
might  be  ratably  assessed  upon  his  lot  for  beautifying  the  bank 
and  keeping  it  in  order.  That  these  conditions,  and  more  espe- 
cially the  firat  and  most  material,  have  been,  are  meant  to  be,  or 
can  now  be  complied  with  or  enforced,  has  not  been  averred  in 
the  bill,  proved  by  the  evidence,  or  pretended  upon  the  argu- 
ment. What  then  does  the  bill  in  seeking  relief  upon  the  basis 
of  this  resolution  require  us  to  do  ?    It  requires  us  to  strike  out 
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and  wholly  expunge  the  conditions ;  to  read  and  construe  the 
resolution,  as  if  they  had  never  been  inserted ;  and  to  hold  that 
the  resolution,  in  this  absolute  form,  is  binding  upon  the  defend- 
ants, and  by  a  perpetual  injunction  to  restrain  them  from  its 
violation.  To  such  a  request  we  cannot  listen.  It  is  sufficient 
in  a  court  of  equity  to  have  explained  its  nature.  The  explana- 
tion is  its  denial.  The  directors  of  the  association  offered,  in 
effect,  to  sell  the  bank  to  the  proprietors  of  lots  for  a  valuable 
consideration.  The  plaintiff  asks  that  the  bank  may  be  conveyed 
without  any  consideration  at  all. 

The  learned  counsel  for  the  plaintiff,  pressed  by  the  difficul- 
ties that  have  been  stated,  abandoned  in  his  reply  the  case  as  set 
forth  in  the  bill,  and  which  in  his  opening  he  had  endeavored  to 
sustain.  Instead  of  demanding  relief  upon  the  basis  and  accord- 
ing to  the  terms  of  the  resolution  of  the  directors,  he  denounced 
it  as  an  exercise  of  an  usurped  authority ;  an  illegal  attempt  of 
the  board  to  prescribe  conditions  which  the  association  had  no 
right  to  impose.  He  insisted,  that  long  before  the  resolution 
was  passed,  a  perfect  and  absolute  dedication  of  the  bank  to  the 
use  of  the  inhabitants  of  New  Brighton,  and  for  the  purposes  set 
forth  in  the  bill,  had  been  made ;  a  dedication  which  the  asso- 
ciation and  its  director  had  no  power  to  revoke  or  modify.  He 
argued,  both  upon  the  evidence  and  the  law,  that  this  vdlid  and 
irrevocable  dedication  had  been  made  by  Davis  himself,  when 
absolute  owner  of  the  fee,  and  before  any  title  whatever  had  been 
passed  from  him  to  the  New  Brighton  association.  It  was  dur- 
ing this'period,  he  contended,  and  under  the  authority  of  Davis 
himself,  that  the  New  Brighton  property  had  been  surveyed, 
formed  into  the  plat  of  a  town  or  village,  and  as  such,  laid  out 
and  divided  into  lots,  streets,  avenues,  and  squares  ;  and  that  it 
was  under  the  order  and  by  the  direction  of  Davis,  that  a  map 
exhibiting  the  future  village  in  all  its  meditated  perfection,  was 
prepared  and  finished ;  the  very  map  which  was  produced  in 
evidence,  and  upon  which  the  terrace  and  bank  are  represented 
as  open  and  unobstructed.  And  in  proof  of  these  facts  he  referred 
to  the  conveyance  from  Davis  to  the  associates,  their  mortgage 
to  him,  and  their  deed  to  the  trustees,  in  each  of  which  instru- 
ments the  premises  conveyed  are  described  by  an  express  and 
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minate  reference  to  ihe  map  as  then  existing.  Upon  the  force 
and  legal  efiket  of  the  evidence  upon  which  the  counsel  relied, 
we  shall  express  no  opinion.  It  may  be,  that  the  circumstances 
upon  which  he  dwelt  bear  a  close  resemblance  and  analogy  to 
those  which  in  several  of  the  cases  that  he  cited  were  held  to  be 
conclusive ;  but  we  are  satisfied  that,  from  these  circumstances, 
we  have  no  right  at  present  to  draw  a  judicial  conclusion. 

We  are  satisfied,  that  upon  the  pleadings  and  proofs  in  this 
case,  we  have  no  right  to  decide,  and  consequently  must  refuse 
to  consider,  the  question  whether  Davis,  as  owner  of  the  fee, 
made  such  a  dedication  of  the  terrace  and  bank  as  can  entitle 
the  plaintiff  to  the  relief  that  she  asks.  No  such  case  is  made, 
no  such  question  raised,  by  the  bill.  It  contains  no  such  aUega- 
tion.  On  the  contrary,  the  assertion  that  a  valid  and  prior  dedi- 
cation was  made  by  Davis,  is  wholly  inconsistent  with  the  alle- 
gations that  the  bill  does  contain,  and  with  the  grounds,  the  only 
grounds,  upon  which  it  demands  relief.  The  bill  very  plainly 
admits  that  the  !N'ew  Brighton  associates,  when  they  acquired 
their  title,  had  an  absolute  nght,  td  make  such  a  disposition 
of  the  bank  as  they  might  deem  most  conducive  to  their  own 
interests,  and  it  is  upon  their  subsequent  acts  and  proceedings  in 
the  exercise  of  this  admitted  right  that  the  prayer  for  relief  is 
exclusively  founded.  We  must  take  the  bill  as  it  is.  In  this 
stage  of  the  cause  we  hav^e  no  power  to  amend  it ;  we  cannot 
therefore  make  a  decree,  that  so  far  from  corresponding  with  the 
allegations  of  the  bill  must  directly  contradict  thera«  Such  a 
decree  would  be  a  violent  and  unprecedented  departure  from 
established  ndes.  The  maxim  is  trite,  but  we  know  not  that  it 
has  ever  been  violated,  that  in  a  court  of  equity  relief  can  only 
be  granted  seciuidum  tarn  allegata  tarn  probata.  Compelled  to 
act  upon  the  bill,  as  it  stands,  it  is  unnecessary  to  re-state  our 
reasons  for  holding  that  its  material  allegations  are  not  sustained 
by  law  or  by  the  evidence.  It  must  therefore  be  dismissed  with 
costs. 

Although  we  are  constrained  to  dismiss  the  bill,  we  ought  not 
to  conclude  this  opinion  without  saying,  that  upon  nearly  all  tha 
questions  of  law  that  were  so  ably  and  learnedly  discussed  upon 
the  hearing,  we  entirely  agree  with  the  counsel  for  the  plaintifi^ 
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and  yield  our  full  assent  to  the  conclusions  which  be  pressed 
upon  our  adoption.  We  do  not  at  all  doubt,  however  singular 
the  anomaly  which  is  thus  created  in  the  law,  that  a  dedication 
of  lands  to  a  public  use,  in  effect,  extinguishing  for  erer  the  tide 
of  the  owner,  may  be  made  by  an  act  in  pais  /  that  the  doctrine 
of  prescription  is  not  applicable  to  the  case,  so  as  to  require 
evidence  of  a  long  user  in  order  to  establish  the  right,  but  that  a 
valid  dedication  may  be  made  by  a  single  act,  if  positive  and 
unequivocal  in  its  nature,  and  especially  where  purchases  have 
been  made  upon  the  faith  that  the  act  was  meant  to  induce ;  that 
to  constitute  a  public  use,  it  is  not  necessary  that  the  public  at 
large,  that  is  all  persons,  without  distinction,  shall  be  able,  or  be 
entitled,  to  share  in  its  advantages,  but  it  is  sufficient  that  its 
advantages  are  meant  to  be  shared  and  may  be  shared  by  the  in- 
habitants,  or  by  a  portion  of  the  inhabitants,  of  a  city,  Xowvl^  or 
village,  or  other  locality ;  and  finally,  that  the  terrace  and  bank 
at  New  Brighton,  in  consideration  of  the  b^iefits  the  inhabitants 
of  the  village,  and  particularly  those  residing  upon  the  terrace, 
would  be  certain  to  derive  from  their  being  kept  open,  were  just 
as  properly  a  subject  of  dedication  as  a  street,  avenue,  or  square. 

A  diligent  examination  and  study  of  the  numerous  cases 
bearing  upon  these  points  that  were  cited  upon  the  argum^it, 
has  enabled  and  entitles  us  to  say  that,  in  our  judgment^  they 
fully  sustain,  in  terms,  or  by  a  necessary  deduction,  all  the 
positions  to  which  our  assent  has  now  been  expressed. 

We  shall  add  a  few  observations,  perhaps  extra-judicial,  but 
we  think  not  irrelevant.  It  is  impossible  to  read  the  testimony 
of  the  numerous  witnesses  who  have  been  examined  in  this  case, 
without  being  satisfied  that  many,  and  probably  a  lai^  majority 
of  those  who  have  purchased  lots  and  built  houses  upon  the 
terrace  at  New  Brighton,  have  done  so,  in  the  full  expectation  and 
belief,  that  the  bank  in  front  of  their  dwellings  was  to  be  kept 
open  and  unobstructed,  in  the  manner  and  for  the  purposes  set 
forth  in  the  bill,  and  implied  in  the  resolution  of  the  directors ;  nor 
can  it  be  doubted  that  the  prevalence  of  this  belief  enabled  the 
New  Brighton  associates  to  demand,  and  induced  the  purchasers 
to  pay,  a  much  larger  price  for  their  lots  than  w(Md4  otherwise 
have  been  exacted,  or  could  have  been  obtained.    It  may  be 
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true  that  this  belief  of  the  purchasers  was  mainly  founded  upon 
assui-ances  to  which  in  prudence  they  ought  not  to  have  trusted ; 
but  looking  at  the  circumstances  as  they  then  existed,  it  is  not  a 
matter  of  surprise  or  blame  that  these  assurances  were  given, 
nor  can  the  expectation  to  which  they  led  be  deemed  at  all 
xmreasonable.  There  is,  therefore,  an  equity  in  the  case  of  these 
proprietors,  including  the  plaintiff,  that  all  must  feel ;  and  this 
equity,  although  it  may  not  legally  reach  the  defendants  and 
perhaps  can  never  be  judicially  enforced,  we  trust  they  will  not 
fail  to  acknowledge. 

We  indulge  a  confident  hope  that  the  claims  of  innocent  and 
deceived  purchasers  will  be  fairly  considered,  and,  in  the  result, 
their  reasonable  expectations  be  substantially  fulfilled. 


Fttskiss  v.  Shebwood. 

The  provisioQ  of  the  reyised  statutes,  making  invalid  the  aawgnment  and  transfer 
of  the  effects  of  monied  corporations,  in  case  of  their  insolvency,  with  the  intent  of 
giving  a  preference  to  a  particular  creditor,  is  applicable  to  mutual  insurance  com- 
panics. 
A  transfer  of  a  note  made  by  an  insolvent  monied  corporation,  further  to  secure  a 
loan,  made  previous  to  its  insolvency  on  an  understanding  or  verbal  agreement  with 
its  president,  that  the  lender  should  at  ail  times  be  kept  adequately  secured  by  col- 
laterals, is  in  violation  of  the  statute,  and  cannot  be  sustained. 
Where  pending  a  suit  on  a  note  so  transferred,  the  lender  made  an  arrangement  with 
-  the  receiver  of  the  company,  by  which  he  became  legally  entitled  to  the  note  ;  it 
was  he)d  that  it  could  not  avail  him  to  maintain  the  action. 
(Before  Oaki^ey,  Ch.  J.,  and  Paute,  J.) 
March  8 ;  April  13,  1850. 

This  was  an  action  of  assumpsit,  to  recover  the  amount  of  a 
promissory  note  for  $1500,  made  by  the  defendant,  dated  March 
14th,  1846,  and  payable  in  seven  months  after  date,  to  the  order 
of  The  Croton  Insurance  Company,  and  endorsed  by  the  presi- 
dent of  the  company  to  the  plaintiff.  It  was  given  in  renewal 
of  a  previous  subscription  note  to  the  company,  made  in  1845. 

The  facts  appearing  on  the  trial  were  as  follows :  On  the  18th 
of  February,  1846,  the  finance  committee  of  the  company  adopted 
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a  resolution,  empowering  the  president  to  take  such  steps  as  lie 
might  deem  necessary  to  raise  from  the  assets  belonging  to  the 
company,  the  money  which  might  be  needed  from  time  to  time, 
which  resolution  was  reported  to  the  trustees,  on  the  27th  of 
February.  That,  subsequently,  in  the  month  of  March,  the  pre- 
sident, in  pursuance  of  the  resolution,  applied  to  the  plaintiff 
for  a  loan  to  the  company  of  $6,000,  and  an  arrangement  was 
made,  by  which  the  plaintiff  lent  to  it  that  sum,  in  his  notes, 
which  were  discounted  for  its  benefit  at  a  bank.  The  loan  was 
made  upon  the  collateral  security  of  notes,  which  were  assets 
of  the  company.  On  the  maturity  of  the  loan,  June  24, 1846, 
the  company's  note  was  renewed  for  $5,500,  and  an  arrangement 
was  made  by  the  president  with  the  plaintiff,  as  a  condition  of 
the  renewal,  that  the  plaintiff  should  be  furnished  with  additional 
security,  in  accordance  with  which  arrangement,  the  note  in  suit 
was  transferred  to  him,  on  the  16th  day  of  July,  1846.  There  was 
an  agreement  between  the  plaintiff  and  the  president,  when  the 
loan  was  made,  to  the  effect,  that  he  should  be  kept  secured  for 
the  loan  by  the  transfer  of  collaterals  from  time  to  time.  The 
company  became  insolvent  on  the  14th  day  of  May,  1846 ;  and 
the  fact  was  known  to  the  plaintiff  before  July. 

The  counsel  for  the  defendant  moved  for  a  non-suit,  on  the 
ground  that  Mr.  Stacey,  the  president  of  the  company,  had  no 
authority  to  indorse  the  note  in  suit,  and  that  the  transfer  of  the 
note  was  void,  having  been  made  when  the  company  was  insol- 
vent. The  court  denied  the  motion,  reserving  the  latter  ques- 
tion. 

It  was  proved,  that  upon  the  settlement  of  a  suit  commenced 
by  the  receiver  of  the  company  against  the  plaintiff,  the  receiver 
relinquished  to  him  all  claim  for  or  in  respect  of  the  note  of  the 
defendant  upon  which  this  suit  was  brought. 

A  verdict  was  taken  for  the  plaintiff,  for  the  amount  of  the 
note  and  interest,  subject  to  the  opinion  of  the  court. 

Jf .  S.  BidweUy  for  the  plaintiff. 

J.  iV'.  Taylor^  for  the  defendant. 

By  the  Coukt.    Oakley,  Ch.  J. — ^The  question  has  been 
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raised  whether  the  provisions  of  the  revised  statutes,  relative  to 
monied  corporations,  are  applicable  to  mutual  insurance  com- 
panies. It  is  very  evident  that  some  of  those  provisions  do  not 
applj^  because  from  their  nature,  they  can  only  have  reference 
to  banks.  But  there  are  others  which  are  applicable ;  and  we 
do  not  see  how  we  can  except  these  insurance  companies  from  the 
operation  of  a  statute,  which  expressly  embraces  them,  and  some 
of  whose  provisions  are  applicable  in  their  very  nature  to  such 
companies. 

The  revised  statutes  in  the  title  referred  to,  provide  that  in 
case  of  the  insolvency  of  a  monied  corporation,  no  assignment, 
conveyance,  or  transfer  of  any  of  its  effects,  made  when  insol- 
vent, or  in  contemplation  of  insolvency,  with  the  intent  of  giving 
preference  to  any  particular  creditor  or  creditors  of  the  corpora- 
tion, shall  be  valid  in  law,  and  every  person  receiving,  by  means 
of  such  conveyance,  assignment,  &c.  any  of  the  effects  of  the 
company,  shall  be  bound  to  account  therefor  to  its  creditors, 
Btockholdera,  or  their  trustees,  as  the  case  shall  require.  The 
statute  further  provides,  that  every  director  who  shall  violate, 
or  be  concerned  in  violating  this  provision,  shall  be  deemed  guilty 
of  a  misdemeanor. 

The  object  and  spirit  of  this  act  is,  undoubtedly,  to  secure  an 
equal  distribution  of  the  effects  of  a  monied  corporation,  among 
the  creditors,  in  case  of  its  insolvency.  It  is  obvious,  therefore, 
that  in  order  to  maintain  the  validity  of  the  transfer  of  the  note 
in  suit  to  the  plaintiff,  his  case  must  in  some  way  be  excepted 
from  the  force  of  the  statute. 

He  relies  upon  a  general  understanding,  made  at  the  time  of 
the  loan  to  the  company,  with  the  president  through  whom  the 
loan  was  effected,  that  he  should  be  furnished  at  all  times  with 
adequate  collateral  security ;  and  that,  in  accordance  with  this 
arrangement,  the  note  in  suit  was  subsequently  transferred  to 
him.  But  if  such  an  understanding  has  an  operative  effect,  it 
might  extend  to  and  cover  all  the  assets  of  the  company.  We 
do  not  see  how  such  an  understanding,  not  carried  into  effect 
before  the  actual  insolvency  of  the  company,  can  overrule  the 
statute.  Nor  can  the  arrangement  with  the  receiver,  which  took 
place  subsequent  to  the  commencement  of  the  suit,  enable  the 
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plaintiff  to  maintain  this  action.  He  must  8Uq  &gaui,  and  the 
defendant  can  then  present  his  claim  for  an  o&et,  and  have 
•it  determined. 

Judgment  for  the  defendant 


BiNG  V.  McCouN. 


An  action  brought  to  compel  the  conveyance  of  a  farm  to  the  plaintifT,  on  the  groimd 
that  the  defendant  held  it  in  trust  for  one  who  had  conveyed  it  to  the  plaintiff,  is  an 
action  for  the  recovery  of  real  property,  and  under  the  code  of  procedure,  must  be 
tried  in  the  connty  where  the  farm  is  situated. 

It  ia  also  an  action  for  the  determination  of  an  estate,  right,  or  interest  in  real  property, 
and  as  such  must  be  tried  in  the  county  where  the  property  is  situated. 

An  alternative  prayer  for  relief,  that  the  defendant  be  adjudged  to  pay  to  the  plain- 
tiil  the  money  originally  intrusted  to  him  for  the  purchase  of  the  farm,  does  not 
affect  the  character  of  the  action  in  this  respect. 

The  provision  in  the  code  of  1848,  giving  jurisdiction  to  this  court  in  cases  mentioned 
in  section  one  hundred  and  three,  "  when  the  cause  of  action  ^all  have  arisen"  in 
the  city  of  New  York,  relates  to  the  personal  actions  enumerated  in  that  sectioD, 
and  it  does  not  affect  or  control  the  clause  giving  jurisdiction  "  when  the  subject  of 
the  acUon  shall  be  situated"  in  that  city.  (Code  of  1848,  i  39, 103  ;  Code  of  1849, 
i  33,  123,  124.) 

Where  the  subject  matter  of  an  action  island  (or  some  estate,  right  or  interest  therein,) 
situate  in  some  county  other  than  New  York,  this  court  has  not  jurisdiction  of  the 

.  action  under  the  code  of  procedure. 

This  is  so,  although  the  acts  which  furnish  the  grounds  of  the  suit,  were  all  done  in 
the  city  and  county  of  New  York,  and  in  that  sense  the  cause  of  action  aross 
there. 
(Before  Oaklet,  Ch.  J.,  and  Saitdfoso  and  Pains,  J.J.) 
Jan.  9  ;  April  13,  1851. 

Appeal  from  a  judgment  at  the  special  term,  allowing  a 
demurrer  to  the  complaint,  and  dismissing  the  latter  for  want  of 
jurisdiction. 

The  complaint  stated  in  substance,  that  John  Mason,  deceased, 
during  his  life,  intrusted  the  defendant  with  $3,500  in  cash,  with 
instructions  to  purchase  a  farm  for  James  Mason,  a  son  of  Joha 
Mason,  the  deed  to  be  taken  in  the  name  of  the  defendant 
absolutely,  and  the  farm  to  be  held  upon  a  general  trust,  for  the 
benefit  of  James  Mason  and  for  his  possession.    That  John 
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Mason  died  shortly  afterwards,  without  having  declared  any 
other  trust  respecting  the  farm  or  money.  That  a  farm  was 
bought  on  Long  Island,  by  the  defendant,  witli  the  money  so 
intrusted  to  him,  some  time  in  the  year  1838,  and  the  deed  taken 
in  his  own  name  absolutely.  Tliat  after  taking  the  defed,  James 
Mason  took  possession  of  the  farm  by  permission  of  the  defend- 
ant, and  retained  the  possession  until  he  sold  it  to  the  plaintiff, 
as  after  mentioned,  and  expended  $4,000  upon  it  in  out-buildings, 
Ac,  with  the  knowledge  and  consent  of  the  defendant. 

That  by  reason  of  the  instructions  to  the  defendant  and  the 
purchase  money  furnished  by  John  Mason,  the  defendant  holds, 
and  has  always  held  the  title  of  the  farm  in  trust,  and  for  the 
use  and  benefit  of  James  Mason ;  by  force  of  the  statute  no 
estate  vested  in  the  defendant ;  and  the  deed  to  him  is  a  cloud 
upon  James  Mason's  title,  in  whom  the  legal  and  equitable 
estate  was  absolutely  vested  until  he  executed  the  deed  to  the 
plaintiff  next  mentioned. 

That  about  the  7th  day  of  February,  1849,  James  Mason  con- 
veyed by  a  deed  of  bargain  and  sale,  the  farm  and  premises  to 
the  plaintiff,  for  the  consideration  of  $6000,  mentioned  in  the 
deed.  That  about  the  20th  of  March,  1849,  the  plaintiff  called 
upon  the  defendant,  and  exhibited  to  him  a  written  notice, 
signed  by  James  Mason,  notifying  him  of  the  sale  of  the  farm  to 
the  plaintiff,  and  requesting  him,  upon  the  demand  of  the  plain- 
tiff, to  execute  the  papers  necessary  to  vest  the  legal  title  to  the 
farm  in  the  plaintiff.  That  the  plaintiff  at  the  same  tijne  ex- 
hibited to  the  defendant,  the  deed  of  James  Masqn,  and 
also  a  deed  prepared  for  the  defendant's  execution,  w'hich 
the  plaintiff  demanded  that  defendant  should  sign  for  the 
purpose  of  vesting  in  the  plaintiff  the  legal  title  to  the  farm. 
That  the  defendant  absolutely  refused  so  to  do,  and  also  refused 
to  sign  any  deed  for  that  purpose.  Copies  of  these  deeds  were 
annexed,  from  which  it  appeared  that  the  farm  is  in  the  county 
of  Queen's. 

The  prayer  of  the  plaintiff's  complaint  was,  that  the  defendant 
might  be  directed  to  convey  the  legal  title  of  the  farm  to  the 
plaintiff,  or  that  he  might  be  directed  to  pay  to  the  plaintiff  the 
money  received  by  the  defendant  of  John  Mason,  deceased,  to- 
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gether  with  the  value  of  the  improvements  made  on  the  farm  hj 
James  Mason  and  the  costs  of  the  action. 

The  defendant  demurred  to  the  complaint  on  the  grounds  : 

1st.  That  this  court  has  no  jurisdiction  of  the  subject  of  this 
action ;  the  same  being  brought  for  the  recovery  of  real  property 
situated  in  the  county  of  Queen's,  or  of  an  estate  or  interest 
therein,  or  for  the  determination,  in  some  form,  of  such  right 
and  interest.  And  the  joining  of  the  claim  for  money,  with 
that  mentioned  in  the  preceding  subdivision,  can  give  this  court 
no  jurisdiction  of  the  claim,  in  regard  to  the  real  estate  in 
Queen's  county. 

2d.  That  there  is  a  defect  of  parties  defendant  to  the  action, 
in  the  omission  of  John  Mason's  heirs  and  personal  representa- 
tives. 

3d.  That  several  causes  of  action  have  been  improperly 
united ;  viz.  the  claim  to  recover  real  property ;  the  claim  to 
recover  personal  property ;  and  also,  in  the  same  action,  a  claim 
against  the  defendant,  as  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

4th.  That  the  complaint  does  not  state  facts  sufficient  to  con 
stitute  a  cause  of  action.  (Under  this  there  were  several  causes 
specified.) 

Yanderpoel,  J.,  at  the  special  term  delivered  the  following 
opinion. 

This  suit  is  brought  to  compel  the  defendant  to  execute  to  the 
plaintiif  a  deed  of  land  in  Queen's  county.  The  first  objection 
taken  by  the  defendant  is  to  the  jurisdiction  of  the  court.  Sec- 
tion 123  of  the  code,  (Laws  of  1849,  p.  640,)  provides  that 
"  actions  for  the  following  causes,  must  be  tried  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is 
situated. 

I.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein,  or  far  the  determination  in  any  form  of  sitcfi  right  or 
interest^  and  for  injuries  to  real  property." 

Section  33,  (page  621,)  which  defines  the  jurisdiction  of  this 
court,  provides  that  the  jurisdiction  of  the  superioi  court  of  the 
city  of  New  York,  shall  extend  to  the  actions  enumerated  in 
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sections  123  and  124,  when  the  cause  of  the  action  shall  have, 
arisen,  or  the  subject  of  the  action  shall  be  situated  within  those 
cities  respectively. 

I  regard  the  farm  alleged  to  have  been  purchased  by  the 
defendant,  as  the  subject  of  this  action.  It  is  surely  for  the 
determination  of  the  interest  in  the  farm,  situate  in  Queen's 
county,  that  this  action  is  brought ;  no  decree  can  be  made  in 
favor  of  either  party,  which  does  not  determine 'the  right  to  the 
farm.    Sections  123  and  33  must  be  taken  together. 

The  plaintiff  contends,  that  as  the  money  was  paid  to  the 
defendant  in  the  city  of  New  York,  and  the '  instnictions  to 
him  to  buy  the  farm,  were  given  here,  the  cause  of  action,  for 
the  purposes  of  this  question,  must  be  deemed  to  have  arisen  in 
the  city  of  New  York.  Section  123  provides  clearly,  that  this 
action  must  be  tried  in  the  county  of  Queen's,  as  the  subject  is 
situated  there.  It  is  contended  by  the  plaintiff,  that  this  i&  not 
the  test  of  the  jurisdiction  of  this  court ;  that  though  an  action 
must  be  tried  in  one  county,  it  does  not  follow  that  it  may  not 
be  brought  and  prosecuted  in  another;  that  under  the  33d 
section  of  the  code  of  1849,  the  supreme  court  has  power  to 
remove  any  cause  into  the  supreme  court,  and  change  the  place 
of  trial  of  any  transitory  action.  I  think  the  plaintiff  is  wrong 
in  this  view.  If  the  statute  requires  that  an  action  of  a  particular 
charact.er  should  be  tried  in  one  county,  it  follows,  pretty  con- 
clusively from  this,  that  the  legislature  did  not  intend  that  it 
should  be  brought  and  prosecuted  in  a  local  court  of  another 
county.  If  an  action  is  of  such  a  nature  that  it  must  be  tried  in 
Chautauque  county,  it  is  quite  natural  to  suppose,  that  the 
power  which  thus  determined  the  place  of  trial,  did  not  intend 
that  it  should  be  instituted  and  prosecuted  in  the  county  court 
of  Suffolk  county. 

The  plaintiff  relies  upon  the  first  subdivision  of  the  33d 
section  of  the  code,  which  gives  the  court  jurisdiction,  when  the 
cause  of  action  sTudl  Tuive  wriaen  within  this  city,  or  the  subject 
of  the  action  shall  be  situated  within  it.  The  words  italicised, 
must  be  taken  in  connection  with  the  words,  "to  the  actions 
enumerated  in  sections  123  and  124."  The  defendant  says,  the 
cause  of  action  arose  here,  in  contemplation  of  the  statute.    Let 
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US  test  the  argument,  by  the  second  and  third  sabdivision  of 
section  123. 

The  second  subdivision  gives  jurisdiction  in  actions  '^  for  the 
partition  of  real  property."    Hie  third,  '^  for  the  foredosnre  of  a 
mortgage  of  real  property."    Suppose  a  deed  for  real  property 
in  Erie,  to  be  given  in  this  city,  could  the  grantee  bring  partition 
in  this  court,  on  the  ground  Hiat  his  cause  of  action  arose  here, 
because  his  deed  was  given  here?-   So,  of  a  mortgage  for  lands 
in  Erie,  executed  here,  could  he  maintain  a  suit  of  foreclosure 
in  one  of  the  local  courts  i    And  would  it  be  sound,  in  either  of 
the  above  cases,  to  say,  that  the  plaintiff's  cause  of  action,  under 
section  33,  must  be  deemed  to  have  ^'arisen"  here?    I  think 
not.     The  argument  in  favor  of  the  idea,  that  the  cause  of 
action  arose  here,  would  be  quite  as  strong,  in  either  of  the 
above  cases,  as  in  the  present.    I  consider  the  present,  an 
action  for  the  recovery  of  a  farm  in  Queen's  coxmty,  or  of  an 
estate  or  interest  therein,  or  for  the  determination,  in  some  form, 
of  such  right  or  interest,  and  that  this  court  has  no  jurisdiction 
of  it.     Unless  the  complainant  proves  a  title  to  the  farm,  he  is 
not  entitled  to  a  decree  in  his  &vor.    Attempt  to  cover  up  and 
disguise  the  question  as  you  may,  it  is  an  action  brought  to 
recover  the  farm ;  and  I  think  this  court  has  no  more  right  to 
entertain  jurisdiction  of  it,  than  of  an  action  of  ejectment,  or, 
under  the  code,  an  action  in  the  nature  of  an  ejectment,  to 
recover  the  farm  in  Queen's  county. 

This  view  renders  it  uimecessary  to  consider  the  point  of 
merits  presented  by  the  demurrer.  I  consider  the  demurrer 
well  taken,  and  that  the  complaint  must  be  dismissed. 

The  cause  on  the  appeal,  was  argued  by, , 

J.  J.  Ring^  in  person,  and 

F.  F.  Ufarhury^  for  the  defendant 

By  the  Court.  Sandfobd,  J. — ^We  have  no  difficulty  in 
affirming  this  judgment,  on  the  ground  taken  by  the  judge  at 
the  special  term.  The  suit  is  brought,  most  palpably,  for  the 
recovery  of  a  farm  in  the  county  of  Queen's.    The  circumstance 
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that  the  complaint  does  not  pray  the  deliveiy  of  poBsession,  has 
no  influence  on  its  character.  If  the  prayer  be  granted,  the 
plaintiff  recovers  the  title  to  the  farm,  which  in  effect  is  recover- 
ing the  farm.  The  court,  as  a  matter  of  course,  would  add  to 
the  judgment  a  direction  that  the  defendant  deliver  up  the  pos* 
session.  K  the  plaintiff  should  decline  such  direction,  a  suit  in 
the  nature  of  an  ejectment  founded  on  the  judgment,  would  give 
him  the  possession ;  the  title  being  already  vested  in  him  by  the 
judgment. 

Nor  does  the  fact  that  the  judgment  sought  in  this  case  would 
operate  on  the  defendant  personally,  affect  the  point.  The  object 
of  the  suit  is  land,  and  nothing  else.  The  alternative  prayer,  for 
the  money  intrusted  to  the  defendant  is  of  no  consequence, 
because  there  is  no  pretence  that  he  has  misapplied  the  money, 
and  the  plaintiff,  if  entitled  to  recover  at  all,  is  entitled  to  the 
farm  itself.  He  cannot,  on  the  defendant's  refusal  to  convey, 
recover  the  value  of  the  land,  leaving  it  in  the  ownership  of  the 
defendant 

The  action  also  falls  within  the  other  clause  of  the  provision 
in  the  code  of  procedure.  It  is  brought  for  the  determination 
of  an  estate,  right,  or  interest,  in  real  property.  We  cannot 
assent  to  the  argument,  that  this  comprehensive  language  of  the 
code,  was  designed  merely  to  embrace  the  novel,  and,  as  yet, 
scarcely  tried,  real  action,  originated  by  the  revised  statutes, 
entitled  "  Proceedings  to  compel  the  determination  of  claims  to 
real  property  in  certain  cases."  (2  E.  S.  312.)  Proceedings  of 
this  nature  are,  doubtless,  within  the  language  of  the  code ;  and 
60  are  a  great  many  other  actions  equally  embraced  by  it.  The 
argument  would  be  just  as  strong  in  favor  of  saying  that  none 
but  actions  for  an  equitable  right  in  lands,  were  intended  by  the 
language  in  question.  We  are  informed  that  the  same  view  we 
take  of  the  extent  of  this  provision,  was  held  by  Mr.  Justice 
Mitchell,  in  the  supreme  court  in  this  district,  two  or  three  weeks 
since ;  and  that  he  applied  it  to  an  action  brought  for  the  pur- 
pose of  declaring  a  conveyance  of  lands  fraudulent,  and  to  have 
the  grantee  claiming  the  land  as  his  own,  declared  to  be  atrustee 
for  others. 

Then  as  to  our  jurisdiction  of  this  action.    The  code  of  1848, 

Vol.  el  U 
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which  was  in  force  when  the  suit  was  commenced,  enacts  that 
the  jurisdiction  of  this  court  shall  extend,  first,  to  the  actions 
enumerated  in  section  one  hmidred  and  three,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated  in  the  city  of  New  York ;  second,  to  all  other  actions 
where  the  defendants  reside  or  are  personally  serred  with  pro- 
cess in  that  city ;  and  third,  to  corporations  in  certain  cases. 
(Code  of  Procedure  of  1848,  §  39.)  Now  the  action  before  us 
does  not  fall  within  the  second  subdivision,  for  the  reason  that  it 
is  one  of  those  enumerated  in  section  one  hundred  and  three. 
It  is  true  there  are  no  words  of  exclusion,  as  there  are  in  the  code 
in  respect  of  justices'  courts ;  but  the  effect  is  the  same,  because 
the  whole  jurisdiction  is  bestowed  by  the  code  itself. 

Then  as  to  section  one  hundred  and  three ;  it  contains,  besides 
actions  for  the  recovery  of  real  property  &c.,  partitions,  and  the 
foreclosure  of  mortfi^ages ;  a  large  class  of  actions  purely  personal 
in  their  nature,  most  of  which  in  the  former  practice  were  termed 
transitory^  and  others  that  were  made  local  by  statute.  It  is 
plain,  therefore,  that  the  words  in  section  thirty-nine,  '*  when  the 
cause  of  the  action  shall  have  arisen"  in  the  city  of  New  York, 
relate  to  the  class  of  personal  actions,  and  that  they  do  not  affect 
or  control  the  other  words,  ^^  when  the  subject  of  the  action  shall 
be  situated"  in  this  city.  * 

To  express  our  idea  in  a  different  form,  when  the  subject  of  the 
action,  not  of  a  transitory  nature,  is  situated  in  the  county  of 
Queens,  that  fact  must  govern  as  to  our  jurisdiction ;  although  it 
may  be  true,  that  the  acts  which  furnish  the  grounds  of  the  suit 
were  all  done  in  the  city  of  New  York,  and  in  that  sense  the 
cause  of  action  arose  there. 

There  is  no  analogy  between  this  question  and  the  jurisdiction 
of  the  vice-chancellors  under  the  revised  statutes.  The  latter 
had  jurisdiction  where  either  of  the  persons  proceeded  against 
resided  in  their  respective  circuits,  without  regard  to  the  place 
where  the  cause  arose,  or  where  the  subject  matter  in  controversy 
was  situated.  (2  R.  S.  168,  §  2.)  Nor  does  our  construction 
oust  the  supreme  court  of  any  jurisdiction  which  the  late  court 
of  chancery  exercised  against  persons  in  this  state,  affecting  lands 
owned  or  claimed  by  them  in  other  states  or  coimtries.    The 
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jurisdiction  of  the  supreme  court  is  made  general  by  the  con- 
stitution. The  code  does  not  define  it ;  much  less  does  it  assume 
to  restrict  its  limits. 

Without  looking  into  the  other  grounds  of  demurrer,  we  must 
affirm  the  judgment 

Judgment  affirmed. 


Notes  v.  Blattrman  and  others. 

Before  the  leviBed  statutes,  the  doctrine  was  established,  in  this  state,  as  it  is  in  England, 
that  where  real  or  personal  property  is  settled  to  the  separate  use  of  a  married 
woman,  her  power  of  disposition  and  control  is  subject  to  no  other  limitation  or 
rejttraint,  than  such  as  the  terms  of  the  settlement  directly  and  plainly  impose. 

She  might,  therefore,  charge  it  with  the  payment  of  debts,  and  when  with  her  assent, 
credit  was  given  to  her  on  the  faith  of  such  estate,  the  creditor  acquired  a  lien  which 
equity  would  enforce. 

Since  the  revised  statutes,  where  real  estate  is  settled  to  a  married  woman's  separate 
use,  neither  the  estate  nor  the  rents  and  profits,  can  be  charged  for  any  debt  or  lia- 
bility created,  or  imposed  upon  it,  by  her.  It  is  no  longer  ker  ettate.  The  wjiole 
estate  is  in  the  trustee,  and  her  interest  is  inalienable. 

Neit^r  can  the  surplus  rents  be  reached,  because,  as  a  married  woman,  she  is  not  per* 
sonally  liable  for  debts. 

A  irupt  of  real  estate  to  receive  the  rents  and  profits,  and  apply  them  to  the  separate 
use  of  a  married  woman,  is  a  valid  express  trust,  under  the  provisions  of  the  revised 
statutes  relative  to  uses  and  trusts. 

All  the  necessary  expenses  of  a  trustee  are  to  be  reimbursed  to  him  out  of  the  estate, 
although  no  provision  in  relation  to  such  expenses  be  contained  in  the  instrument 
creating  the  trust. 

Where  the  trastee  of  real  estate,  settled  for  the  separate  use  of  a  married  woman, 
necessarily  defended  suits  brought  to  charge  the  estate  with  her  insolvent  husband's 
debts,  on  the  ground  of  the  invalidity  of  the  settlement ;  it  was  held  that  he  might 
reimburse  himself  for  the  reasonable  expenses  incurred,  from  the  funds  arising  from 
the  trust  estate. 

Such  expenses  are,  in  all  cases,  a  charge  on  the  rents  and  profits,  and  when  incurred, 
for  the  benefit  of  the  remaindennen  as  well  as  the  life  beneficiary,  are  a  charge  on 
the  inheritance. 

The  solicitor  and  counsel  who  defended  suits  of  this  character,  was  held  entitled,  to 
recover  such  expenses  against  the  estate  which  he  had  defended  on  the  retainer 
and  agreement  of  the  trustee  to  compensate  him  out  of  the  rents  and  profits. 
(Before  DuER,  MAaoN,  and  Gamfbell,  J.J.) 
Maich  4, 5 ;  April  30,  1850. 
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The  bill  in  this  cause  was  filed,  September  16, 1846,  before 
the  vice-chancellor  of  the  first  circuit,  by  Willian  Curtis  Noyes 
against  Henry  Blakeman  and  Ann  Maria  his  wife,  and  Elisha 
Buckman,  for  the  purpose  of  obtaining  payment  out  of  the 
separate  estate  of  Mrs.  Blakeman,  of  the  several  claims  and 
demands  of  the  complainant  for  costs  and  counsel  fees  incurred 
by  the  defendants  Mrs.  Blakeman  and  her  husband,  in  the 
prosecution  and  defence  of  suits  at  law  and  in  chancery,  relating, 
as  alleged,  to  the  separate  estate  of  Mrs.  Blakeman,  and  for  her 
particular  use  and  benefit.  The  bill  was  taken  as  confessed 
against  Ilenry  Blakeman.  Mrs.  Blakeman,  by  leave  of  the 
court,  filed  her  separate  answer  to  the  bill.  Buckman  also 
appeared  and  filed  his  answer.  Replications  were  filed  by  the 
complainant,  to  both  the  answers ;  and  proofs  were  taken  by  both 
parties  entitled. 

The  cause  was  argued  at  the  special  term  of  the  supreme 
court,  before  Edmonds,  J.,  who,  in  July,  1849,  made  a  decree 
in  favor  of  the  plaintiff  for  his  whole  claim,  chargeable  on  the 
separate  estate  of  Mrs.  Blakeman.  An  order  for  a  re-hearing 
by  way  of  an  appeal,  was  made  by  the  general  term  of  the 
supreme  court;  after  which  the  cause  was  transferred  to  this 
court. — ^The  facts  appearing  by  the  pleadings  and  proofs,  s§  &r 
as  it  is  needftil  to  state  them  to  understand  the  judgment  of  the 
court,  were  these : — ^At  the  time  of  the  marriage  of  Blakeman 
and  his  wife,  the  latter  was  an  infant,  and  afterwards,  while 
under  age,  became  entitled  to  certain  real  estate  in  fee  as  heir 
of  her  father,  W.  Smith.  On  the  7th  of  October,  1842,  she  then 
having  attained  her  ftill  age,  a  deed  of  settlement  was  executed  by 
and  between  Blakeman  and  wife  and  Henry  F.  Belden,  by  which 
the  two  former  conveyed  the  real  estate  to  Beld^i  in  trust  for 
the  following  purposes  as  therein  expressed,  viz: 

^'To  and  for  the  several  uses,  intents  and  purposes,  and  upon 
the  trusts  hereinafter  mentioned  and  expressed  concerning  the 
same :  that  is  to  say,  in  trust,  in  the  first  place,  to  pay  out  of  the 
rents,  income  and  profits  of  the  said  premises,  the  interest 
accruing  and  to  accrue  upon  the  aforesaid  mortgages  and  other 
incumbrances,  in  the  next  place  to  pay  thereout  all  nec^saiy 
taxes  and  assessments  upon  the  said  premises,  and  in  the  next 
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place  to  pay  thereout  all  the  necessarj  expense  incurred  in  the 
needful  repairs  and  ineurance  of  the  buildings  erected  on  the  said 
premises,  and  after  the  payment  of  the  said  interest  and 
assessments,  and  expenses  thereto,  to  pay  the  remainder  of  the 
said  rents,  income,  profits  and  proceeds,  to  the  said  Ann  Maria, 
upon  her  own  separate  receipt,  notwithstanding  her  coverture, 
to  the  intent  and  purpose  that  the  same  or  any  part  thereof  may 
not  be  at  the  disposal  of,  or  subject  to  the  control,  debts, 
liabilities  or  engagements  of  the  said  Henry  Blakeman,  or  of 
any  future  husband  she  ftiay  have,  but  at  her  own  sole  and 
separate  use  and  disposal,  and  upon  this  further  trust  upon  the 
decease  of  the  said  Maria  during  her  coverture  with  the  said 
Henry  Blakeman,  or  any  other  future  husband  she  may  marry, 
to  appropriate  the  said  proceeds  (after  deducting  the  outgoings 
aforesaid,)  and  to  apply  and  dispose  of  the  same  in  such  manner 
as  the  said  Ann  Maria  shall,  by  her  last  will  and  testament, 
duly  executed,  direct  and  appoint,  and  in  default  of  such 
appointment,  then  to  apply  the  said  proceeds  towards  the 
maintenance  and  education  of  the  child  or  children  of  them,  the 
said  Henry  and  Ann  Maria,  until  they  shall  arrive  at  age,  or  if 
females,  be  married,  if  any  such  children  then  be  living  at  her 
deq^ase,  and  if  no  child  or  children  shall  be  then  living,  then 
to  pay  the  same  to  the  said  Henry  Blakeman  during  his  life ; 
and  it  is  hereby  declared  and  a^eed  by  and  between  all  the 
said  parties  to  these  presents,  that  the  said  Ann  Maria  shall 
have  power  during  her  coverture  with  the  said  Henry  Blake- 
man, or  with  any  other  future  husband  she  may  marry,  to 
devise  the  said  pieces,  parcels  or  lots  of  ground  and  premises, 
by  her  last  will  and  testament,  in  the  same  manner  as  though 
she  were  a  feme  sole  and  unmarried,  and  the  said  party  hereto 
of  the  second  part  is  hereby  empowered  to  use  all  necessary 
ways  and  means  for  the  recovery  of  the  rents  and  profits  of  the 
said  premises,  and  to  reimburse  himself  all  necessary  expense^ 
in  the  execution  of  the  ti*ust  hereby  reposed  in  him,  and  it  is 
hereby  further  declared  and  agreed,  that  upon  the  death  of  the 
said  Henry  F.  Belden,  party  hereto  of  the  second  part,  if  the  same 
should  happen  before  the  decease  of  the  said  Ann  Maria,  she, 
the  said  Ann  Maria,  shall  be,  and  is  hereby  empowered  to 
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appoint  one  or  more  trnstees  in  the  place  and  stead  of  the 
said  Henry  F.  Belden,  party  hereto  of  the  second  part  and 
also  shall  be,  and  is  hereby  empowered  to  appoint  any  new 
trustees  in  the  place  and  stead  of  those,  at  any  time  so  to  be 
appointed,  such  newly  appointed  trustees  to  be  inyested  with 
the  same  powers,  and  to  hold  the  same  premises  upon  the  same 
trust  as  hereinbefore  set  forth.'^ 

In  April,  1845,  the  defendant,  Euckman,  by  an  order  of  the 
court  of  chancery,  was  substituted  as  trustee  for  Mrs.  Blakeman, 
under  the  trust  settlement,  in  the  plate  of  Belden. 

Blakeman,  at  the  time  of  the  settlement,  was  in  embarrassed 
circumstances,  and  soon  after  became  insolvent.    In  December, 

1843,  he  was  discharged  from  his  debts,  under  the  bankrupt  act 
of  Congress.  The  complainant^s  professional  services  com- 
menced in  the  winter  of  1842-3,  and  continued  till  the  fitU  of 

1844,  and  were  briefly  as  follows : 

1.  Counsel  fee  in  a  suit  in  the  marine  court  against  Blakeman, 
tried  by  the  complainant's  assistaijt.  2.  Taxed  costs  in  a  suit  by 
Bogaixius,  administratrix,  &c.,  in  the  common  pleas,  against 
Blakeman  and  wife,  discontinued  after  a  demurrer  to  the  decla- 
ration. 3.  Taxed  costs  and  counsel  fee  in  a  suit  in  chancery  by 
the  same  administratrix,  against  Blakeman  and  wife,  brought  in 
April,  1843,  to  subject  the  trust  estate  to  the  payment  of  an  old 
debt  of  Blakeman's.  In  this  suit,  separate  answers  were  put  in, 
replications  filed,  and  proofs  were  taken.  Mrs.  Blakeman  under- 
stood that  the  complainant,  Mr.  Noyes,  was  looking  to  her  sepa- 
rate estate  for  his  remuneration,  and  assented  to  it.  After  his 
bankrupt  discharge,  Blakeman  filed  a  cross  bill,  setting  it  up. 
Proceedings  were  then  suspended  in  the  Bogardus  suits.  4. 
Taxed  costs  and  counsel  fee  in  a  suit  in  chancery,  brought  in 
August,  1843,  by  John  H.  Williams  against  Blakeman  and 
wife,  Belden  the  trustee,  and  T.  Morrell,  a  mortgagee  of  the 
trust  property;  the  object  of  which  was  to  subject  the  trust 
estate  to  an  old  debt  of  Blakeman's.  Mr.  Noyes  defended 
this  suit,  at  the  request  of  both  Blakeman  and  Belden.  It  was 
severely  litigated  until  aft«r  Blakeman's  discharge  in  bankruptcy. 
6.  Then  the  general  assignee  in  bankruptcy,  Mr.  Waddell,  pro- 
secuting in  behalf  of  Williams,  filed  a  bill  in  equity,  in  April, 
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1844,  in  the  circuit  court  of  the  United  States,  for  the  southern 
district  of  New  York,  against  Blakeman  and  wile,  Belden  and 
Morrell;  claiming  that  the  trust  deed  was  invalid  as  against 
Blakeman's  creditors,  and  that  he,  as  assignee,  was  entitled  to  the 
property.  After  some  proceedings  for  a  receiver,  this  suit  was 
settled  June  28th,  1844.  The  costs  and  counsel  fees  in  this  suit 
were  a  part  of  Mr.  Noyes's  demand  against  the  trust  estate. 
The  suits  of  Williams  and  Waddell,  were  defended  by  Mr.  N. 
at  the  request  of  both  Blakeman  and  Belden,  and  the  latter 
agreed  the  expense  should  be  paid  from  Mrs.  B.'s  separate 
estate.  6.  Mr.  Noyes  also  conducted  the  proceedings  by  which 
Blakeman  obtained  his  discharge  in  bankruptcy,  and  claimed  iot 
his  costs  and  a  counsel  fee  in  that  behalf.  In  none  of  the  ser- 
vices rendered,  did 'Mr.  N.  proceed  on  the  responsibility  of 
Blakeman,  who  was  known  to  be  destitute  of  property. 

The  costs  were  regularly  taxed,  and  a  bill  rendered  to  the 
trustee.  Some  efforts  were  made  to  bring  about  an  adjustment, 
which  were  fruitless,  and  the  trustee  paying  no  part  of  Uie  daim, 
this  suit  was  commenced* 

(7.  Tracy ^  for  tiie  complainant 

I.  The  plaintiff's  right  to  recover  is  sustained  by  the  following 
propositions  of  fact. 

The  services  for  which  payment  is  sought  were  rendered  in 
behalf  of  Mrs.  Blakeman's  sepai*ate  estate,  and  were  indispens- 
ably necessary  for  its  preservation. 

They  were  also  useful,  and  effectually  protected  such  estate 
against  the  attacks  then  making  against  it.  They  were  rendered 
on  her  request,  and  under  her  constant  oversight  and  direction. 

She  promised  that  they  should  be  paid  out  of  her  separate  estate. 

The  services  were  rendered  imd  the  promises  made,  with  the 
knowledge,  sanction,  and  assent  of  the  trustee  for  the  time  being. 
The  separate  estate  was  relied  on  for  payment  by  the  plaintiff, 
and  the  whole  amount  of  the  claim  was  incurred  exclusively  on 
the  faith  of  tlie  separate  estate  alone. 

The  bills  of  costs  were  duly  rendered,  and  were  taxed  on 
notice ;  and  the  income  of  the  estate  is  ample  to  provide  for  the 
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payment  of  the  Bum  due  to  the  plaintiff^  without  emharrassmg 
the  trust. 

n.  The  plaintiff  is  equitably  entitled  to  payment  out  of  the 
separate  estate  of  Mrs.  Blakeman,  in  the  hands  of  the  defendant 
Buckman,  her  trustee. 

1.  As  to  her  separate  estate,  she  is  to  be  regarded  as  a  feme 
sole,  having  full  power  to  contract  liabilities,  and  create  lieos 
and  charges  affecting  such  estate.  (3  J.  C.  B.  77, 120,  Jagw^ 
T.  Meth.  Episcopal  Church  ;  17  J.  B.  548,  S.  C. ;  2  Story's  Eq. 
Jur.  §  139a-1400  and  note ;  McQueen  on  Husb.  and  Wife, 
994 ;  13  London  Jurist,  739,  Getston  v.  Frcmkham ;  7  Paige, 
•,  North  Amer.  Coal  Co.  v.  Ih/ett ;  20  Wend.  570,  S.  C. ;  4 
Barb.  S.  C.  B.  407,  FiremevCs  Ins.  Co.  of  Albany  v.  Boy ; 
Gancy's  Bights  of  Women,  343,  4 ;  9  Vesey,  486,  Jones  v. 
Ha/rris;  14  do.  542,  Essex  v.  Atkins  ;  7  B.  Monroe,  293,  cTor- 
man  v.  WUkerson.) 

There  is  no  clause  in  the  deed,  nor  anything  in  the  nature  of 
the  trust,  depriring  her  of  the  right  of  anticipating  the  income, 
which  properly  attaches  to  a  wife's  separate  estate.  (Hill  on 
Trustees,  422-4 ;  1  Jarman  on  Wills,  830, 1 ;  2  Boper  on  Husb. 
and  Wife,  239 ;  9  London  Jurist,  82,  IJarrop  v.  Howard;  3 
Maddock's  Ch.  B.  387,  StewaH  v.  KirJcwaU  ;  Id.  94,  OreaHy  v. 
Noble:  4  Simons,  82,  Murray  v.  Barlee^ 

The  trust  deed  being  intended  to  secure  the  property  to  her 
separate  disposal  as  to  both  income  and  principal,  should  be 
construed  liberally  in  favor  of  her  free  and  ample  control  over 
her  own  estate.  (Willis  on  Trustees,  128-130 ;  2  Barb.  S.  C.  B. 
493,  Stuart  v.  Eissarn.) 

The  right  of  a  married  woman  to  anticipate  her  income,  in 
order  to  preserve  her  estate  by  a  necessary  legal  defence,  is 
indispensable  to  her  safety ;  and  a  charge  made  for  such  a  pur- 
pose should  be  sustained  and  favored  by  the  court.  (3  M.  &  K 
209,  221,  226,  Mv/rray  v.  Barlee  ;  S.  C.  4  Sim.  82 ;  Willis  on 
Trustees,  130.) 

S.  The  statute  concerning  alienations  by  cestui  que  trust,  does 
not  affect  the  plaintiff's  claim.  (1  B.  S.  729,  §  60 ;  Id-  730,  § 
63 ;  Id.  729,  §  57 ;  1  Barb.  C,  B,  34,  Z'Anumreux  v.  Van 
Rensselaer;  3  Sandf.  G.  B.  104,  Sogers  v.  LudUno ;  14  Wend. 
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266,  Co%teT  V.  LoriUa/rd;  4  Barb.  S.  C.  E.  407,  Firemen? a  Ins.  Co. 
V.  Bay  ;  2  E.  S.  174,  §  38 ;  6  Paige,  686,  HaOeU  v.  Thomson  ; 
WUlis  on  Tr.  12a-130 ;  1  HiU's  (So.  Car.)  228,  Magwood  v. 
Johnson ;  1  McCord,  267,  Montgomery  v.  Eveleigh ;  4  Dess. 
691,  James  v.  Ma/grant ;  Id.  19,  Canrter  v.  Eveleigh  ;  Amb.  103, 
Bamessy  v.  Poweill ;  7  Paige,  9 ;  20  Wend.  670 ;  Lewis  on 
Trustees,  463.) 

3.  The  trust  estate  also  became  liable  through  the  trustee, 
Belden,  who  knew,  sanctioned,  and  assented  to  the  litigation  in 
defence  of  the  property,  and  took  no  other  steps  to  preserve  the 
estate  when  it  was  in  peril,  but  left  the  care  of  its  defence  with 
Mr.  and  Mrs.  Blakeman.  (2  Qreenl.  373,  Upton  v.  Gray ;  9 
Paige,  9.) 

4.  The  plaintiff  having  relied  wholly  upon  the  wife's  separate 
estate  for  compensation,  while  rendering  it  essential  services,  is 
entitled  to  payment  out  of  such  estate  for  services  performed  in 
feith  of  such  payment.  (4  Barb.  S.  0.  E.  416 ;  3  Iredell  Eq.  E. 
237,  Frazier  v.  Brownlow  ;  9  Yes.  486,  Jones  v.  Ha/rris.) 

0.  Jvdstm  and  E,  Sa/ndford^  for  the  defendants. 

1.  The  evidence  given  in  the  cause  does  not  establish  any 
agreement  on  the  part  of  Mrs.  Blakeman,  by  which  her  separate 
estate  can  be  made,  in  equity,  chargeable  with  the  claim  of  the 
plaintiff,  or  any  part  thereof.  There  is  no  evidence  in  the  case 
to  create  a  charge  on  her  separate  estate,  either  as  an  appoint- 
ment, or  as  a  disposition  of  it  by  a  contract  in  the  nature  of  an 
appointment. 

n.  Under  the  deed  of  trust  executed  by  Blakeman  and  wife, 
to  Belden,  it  was  not  competent  for  Mrs.  Blakeman,  either 
expressly  or  by  implication,  to  create  any  charge  on  the  pro- 
perty. She  had  no  power  to  dispose  of  any  part  of  the  trust 
estate,  n(5r  to  make  any  appointment  in  relation  thereto. 

1.  By  the  deed  referred  to,  a  valid  express  trust  is  created. 
(1  E.  S.  728,  §  66,  sub.  3.) 

2.  Such  express  trust  vested  the  whole  estate  in  the  trustee  in 
law  and  in  equity,  subject  only  to  the  execution  of  the  trust,  and 
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Mrs.  Blakeman  has  no  estate  or  interest  in  the  land.    (1  £.  8. 
Y29,  §  60.) 

3.  The  interest  of  Mrs.  Blakeman  in  the  tmst  for  the  receipt 
of  the  rents  and  profits  of  lands  was  not  assignable ;  bnt  it  is 
declared  by  statute  that  she  cannot  in  a/ny  manner  dispose  cf 
such  interest.    (1  R  S.  730,  §  63.) 

4.  The  trust  being  expressed  in  the  deed  creating  the  estate,  it 
was  not  lawful  for  Belden  as  trustee,  nor  for  Kuckman  as  his 
successor,  to  make  any  conveyance,  or  to  do  any  other  act  in  relar 
tion  to  the  trust  estate,  in  execution  of  any  such  alleged  agree- 
ment on  the  part  of  Mrs.  Blakeman,  because  it  would  have  been 
in  contravention  of  the  trust.    (1  K.  S.  730,  §  65.) 

5.  By  law,  only  the  surplus  rents  and  profits,  beyond  the  sum 
that  might  be  necessary  for  the  support  of  Mrs.  Blakeman,  could 
be  made  liable  in  equity  to  the  claims  of  her  creditors.  Hie  bill 
did  not  make  any  case  within  the  provisions  of  this  law,  and 
there  is  no  such  surplus.    (1  R.  S.  729,  §  67.) 

6.  The  bill  does  not  allege  that  any  rents  were  due  and  un- 
paid to  Mrs.  Blakeman  in  the  hands  of  her  trustee,  at  the  time 
of  her  alleged  agreements,  if  they  be  proven  to  have  been  made 
by  her.  The  interest  of  Mrs.  Blakeman  in  the  rents  thereafter 
to  accrue,  and  be  received,  was  future  and  contingent.  Until 
the  rent  accrued,  the  person  who  would  be  entitled  to  receive  it 
under  the  trust  deed  remains  uncertain.    (1  R.  S.  725,  §  36.) 

in.  These  objections  appearing  upon  the  face  of  the  bill  of 
complaint,  the  court  cannot  make  the  decree  prayed  for  without, 
annulling  the  statute.  The  English  cases,  and  the  cases  which 
arose  in  our  state  before  the  present  law  in  relation  to  uses  and 
trusts,  have  no  application.  (1  Barb.  Ch.  R.  34,  Z^Amoureuxv. 
Van  Reiisselaer.) 

The  deci*ee  made  at  the  special  term  should,  therefore,  be 
reversed,  and  the  bill  of  complaint  be  dismissed  with  costs. 

By  the  Court.  Dueb,  J. — ^The  object  of  this  bill  is  to  charge 
the  separate  estate  of  Mrs.  Blakeman,  a  married  woman,  with 
the  payment  of  various  sums  of  money,  that  are  alleged  to  be 
due  to  the  plaintiff,  for  his  disbursements  and  services  as  her 
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Bolicitor  and  coansel,  in  several  suits  in  relation  to  her  estate,  in 
which  she  employed  him.  A  decree  in  his  favor  has  been  ren- 
dered at  a  special  term  of  the  supreme  court,  for  the  whole 
amount  of  his  claims,  and  it  is  upon  an  appeal  from  this  decree 
that  the  cause  is  now  before  us. 

We  are  satisfied  that  all  the  material  allegations  in  the  bill  in 
relation  to  the  employment  of  the  plaintiif,  and  the  nature  and 
value  of  his  services,  are  sufficiently  established  by  the  proofe, 
and  consequently  that  we  have  only  to  consider  the  question  of 
law,  whether  he  is  entitled,  in  whole  or  in  part,  to  the  relief  that 
has  been  decreed  to  him. 

The  bill  avers  that  all  the  suits,  in  which  the  plaintiff  was 
employed,  had  a  direct  relation  to  the  estate  held  in  trust  for 
Mrs.  Blakeman,  and  that  when  he  was  employed,  it  was 
expressly  understood  and  agreed,  that  he  should  be  paid  for  his 
services,  out  of  this  estate,  and  that  it  was  upon  the  faith  of  this 
agreement  that  his  services  were  rendered.  The  bill  also  avers, 
that  in  two  of  these  suits,  those  which  are  last  mentioned  in  the 
bill,  the  assent  of  Mrs.  Blakeman's  trustee  to  the  employment 
of  the  plaintiff,  upon  the  terms  that  have  been  stated,  was 
expressly  given,  but  there  is  no  such  averment  in  relation  to  the 
remaining  suits,  nor  does  it  appear  from  the  evidence  that  such 
was  the  fact. 

In  order  to  determine  whether  a  proper  decree  has  been  made, 
we  must  first  jnquire  into  the  nature  of  the  estate  or  interest  of 
Mrs.  Blakeman,  in  the  property  which  is  sought  to  be  charged, 
and  which  the  bill  and  even  the  decree  describes,  as  her  separate 
estate.  K  this  description  is  true,  the  propriety  of  the  decree  in 
its  present  form,  is  not  to  be  questioned,  for  no  doctrine  is  more 
fully  and  clearly  established,  than  that  a  feme  covert  in  regard 
to  her  separate  estate  is  considered,  in  equity,  in  all  respects,  as 
A  feme  sole. 

The  rule  was  first  laid  down  in  these  "broad  terms,  by  Lord 
Hardwicke,  in  Peacock  v.  Monk^  (2  Ves.  Sen.  190,)  and  for  a 
time,  courts  of  equity  seem  to  have  hesitated  as  to  its  adoption, 
and  were  disposed  to  qualify  and  restrict  its  application.  No 
traces,  however,  of  such  hesitation  and  doubt,  are  to  be  found  in 
the  more  recent  decisions.    But  on  the  contrary,  they  have 
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adopted  and  carried  out  the  role  in  the  fullest  sense  that  its 
terms  import.  Consequently,  it  is  now  certain  that  where  real 
or  personal  property  is  settled  to  the  separate  use  of  a  married 
woman,  her  power  of  disposition  and  control  is  subject  to  no 
other  limitation  or  restraint,  than  such  as  the  terms  and  the 
settlement  directly  and  plainly  impose.  Where  no  such  limita- 
tion exists,  the  power  to  sell  and  convey  her  separate  property, 
necessarily  includes  the  power  to  charge  it  with  the  payment  of 
debts,  and  in  all  cases,  where  with  her  knowledge  and  assent, 
credit  is  given  to  her  upon  the  faith  of  her  separate  estate,  the 
creditor  acquires  a  lien  which  a  court  of  equity  will  enforce. 
{Hume  V.  Tenant,  1  Bro.  Ch.  Ca.  16;  S.  C.  2  Dickens  560; 
Fettiplace  v.  Gorges,  1  Ves.  Jr.  46 ;  3  Br.  Ch.  Ca.  8 ;  Essex  v. 
Atkins,  14  Ves.  642  ;  Eeaihy  v.  Thomas,  15  Ves.  696 ;  Murray 
V.  Barlee,  3  M.  &  K.  220 ;  Owm  v.  Dichiiison,  1  Cr.  &  Ph.  53 ; 
TuUett  V.  Armstrong,  1  Beav.  1.) 

In  some  of  our  sister  states,  a  rule  exactly  the  converse  of  that 
which  prevails  in  England,  has  been  adopted,  but  our  own  deci- 
sions have  followed  substantially  the  English  doctrine.  {Jaquea 
V.  Meth.  Epis,  Church,  17  John.  548 ;  North  American  Coal 
Co.  V.  DyeU,  7  Paige  9 ;  S.  C.  20  Wend.  670 ;  Gardner  v. 
Gardner,  7  Paige  112 ;  Cummmg  v.  WiUia^nson,  1  Sand.  Ch. 
K.  17 ;  Curtis  v.  Engel,  2  Ibid.  287.) 

Had  the  trust  deed,  which  is  in  evidence  in  this  case,  been 
executed  before  the  revised  statutes  were  in  force,  this  equitable 
doctrine  would  have  been  applicable  in  its  whole  extent,  and  as 
the  terms  of  the  deed  impose  no  restraint  on  Mrs.  Blakeman^s 
power  of  disposition,  we  could  not  have  hesitated  to  affirm  the 
decree  exactly  as  it  stands.  Upon  this  supposition,  Mrs.  Blake- 
man would  have  been  an  equitable  tenant  for  life  with  an 
unlimited  power  to  dispose  of  and  charge  her  estate,  and  the 
facts  set  forth  in  the  bill  and  substantiated  by  the  proofs,  would 
have  given  to  the  plaintiff  an  unquestionable  title  to  the  relief 
that  he  has  obtained.  But  the  deed  was  not  executed  until  1842, 
and  we  agree  with  the  learned  counsel  for  the  defendant,  that 
this  circumstance  has  rendered  the  authorities  upon  which  the 
plaintiff's  counsel  mainly  relied,  wholly  inapplicable.  It  is  in 
the  revised  statutes  that  we  must  now  seek  the  rules,  that  iu  con- 
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struing  the  trust  deed  we  are  bound  to  foUow.  And  it  is  by  a 
reference  to  their  provisions,  that  not  only  the  validity  of  the 
trust,  but  the  nature  and  extent  of  Mrs.  Blakeman^s  interest  in 
the  lands  which  the  trust  embraces,  must  be  determined. 
Applying  this  test,  it  is  impossible  to  say,  that  these  lands  were 
her  separate  estate,  for  thisms  so  far  from  being  true,  that  in 
reality  she  had  no  estate  or  interest  in  them  at  all ;  the  whole, 
legal  and  equitable,  by  the  express  words  of  the  statute,  being 
vested  in  her  trustee.    (1  Eev.  Stat.  727,  §  60.) 

The  trust  which  the  deed  creates,  is  to  receive  the  rents  and 
profits  of  the  lands,  and  pay  them  over  to  Mrs.  Blakeman,  to 
her  separate  use  during  her  life,  and  it  is  therefore  valid,  accord- 
ing to  a  recent  decision  of  the  court  of  appeals,  which  has  fortu- 
nately settled  a  long  disputed  and  very  doubtful  question, 
{Leggett  v.  Perkins^  2  Comstock's  R.  297,)  as  an  express  trust 
under  the  third  subdivision  of  section  66,  in  the  article  of  uses 
and  trusts.    (1  R.  S.  728.) 

By  a  subsequent  section  in  the  same  article,  it  is  declared, 
that  no  person  interested  in  such  a  trust  can  assign,  or  in  any 
manner  dispose  of  his  interest,  and  we  entirely  assent  to  the 
opinion  of  Chancellor  Walworth,  in  L^Amoureux  v.  Van  Hens- 
sdaer^  (1  Barb.  Ch.  R.  36,)  that  the  necessary  effect  of  this  pro- 
hibition, is  to  prevent  the  beneficiary  from  pledging  the  rents 
and  profits  by  anticipation,  and  fiK>m  creating  any  lien  thereon, 
in  law  or  in  equity,  by  any  contract  means  or  process  whatever. 
The  words  of  the  statute  operate  as  an  absolute  restraint  of 
alienation  in  any  form.  A  charge  upon  lands,  or  upon  the  rents 
and  profits,  is  a  contingent  disposition  of  them,  partial  or  entire^ 
according  to  the  amount  of  the  charge,  and  it  is  obvious  that  the 
amount  of  the  charge,  or  of  successive  charges,  may  be  such  as 
to  absorb,  when  enforced,  the  whole  value  of  the  lands,  or  the 
whole  rents  and  profits  during  the  continuance  of  the  trust. 

It  follows  from  these  observations,  that  the  claims  of  the  plain- 
tiff, so  far  as  they  rest  upon  the  personal  agreement  of  Mrs.  B.,  her 
promise,  that  he  should  be  paid  out  of  the  rents  and  profits,  can- 
not be  sustained ;  she  had  no  right  to  make  the  promise,  nor  have 
we  the  power  to  compel  its  execution.  These  items,  therefore, 
in  his  account  which  embraced  the  costs  and  fees  for  his  profes- 
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sional  services  in  the  three  suits  which  are  first  mentioned  in 
the  bill,  must  be  rejected.  The  employment  of  the  plaintiff  in 
these  suits,  was  the  act  of  Mrs.  Blakeman  and  her  husband, 
without  the  co-operation  of  the  trustee ;  it  was  with  them,  alone, 
that  the  special  agreement  for  his  compensation  was  made,  and 
it  is  upon  the  validity  of  this,  agreement,  as  creating,  in  connexion 
with  the  nature  of  his  services,  an  equitable  lien,  that  his  claim 
to  the  aid  of  the  court  is  exclusively  founded.  It  was,  however, 
urged  upon  the  argument,  that  if  the  existence  of  a  positive  lien, 
as  resulting  from  the  agreement  of  the  parties,  must  be  denied, 
yet  the  plaintiff,  as  a  creditor,  is  entitled  to  the  satisfaction  of 
his  debt,  from  the  surplus  rents  and  profits,  under  section  57,  in 
the  article  of  uses  and  trusts.  (1  Kev.  Stat.  729.)  But  this  sec- 
tion is  limited  by  its  terms  to  demands,  for  which  the  debtor  is 
personally  liable,  and  which  are  capable  of  being  enforced  by  an 
execution  at  law.  A  married  woman,  who  is  incapable  during  her 
coverture  of  contracting  debts  for  which  she  is  personally  liable, 
is  not  within  the  purview  of  the  section,  and  can  have  no  credi- 
tor entitled  to  the  remedy  which  it  gives.  This  construction  was 
given  to  the  statute  by  the  chancellor,  in  L^Amoureux  v.  Van 
Hensselder^  and  it  has  been  followed  by  Yice-Chancellor  Sand- 
ford,  Rogers  v.  Lvdlow^  (3  Sand.  C.  R.  104.)  It  is  alleged  in 
the  bill,  that  the  suits  in  which  the  plaintiff  was  retained  by  Mrs. 
B.  and  her  husband,  related  to  the  trust  estate,  and  that  it  was 
for  the  purpose  of  protecting  the  estate  against  the  claims  of  the 
creditors  of  the  husband,  that  his  services  were  required ;  in 
,  other  words,  that  his  services  were  rendered  for  th^  benefit  of  the 
estate ;  but  although  this  fact,  without  any  express  agreement, 
may  be  sufficient  to  sustain  a  charge  upon  rents  and  profits, 
when  a  married  woman  has  a  separate  estate,  and  an  unrestricted 
power  of  disposal,  yet  we  apprehend,  that  when  she  has  no  such 
estate  and  no  such  power,  the  assent  of  her  trustee  is  indispen- 
sable. Even  in  England,  we  infer  from  the  cases,  that  this  assent 
is  necessary,  where  a  feme  covert,  having  a  separate  estate,  is 
restrained  from  alienation. 

Although,  for  the  reasons  that  have  been  given,  the  larger 
portion  of  the  claims  of  the  plaintiff  must  be  disallowed,  it  by  no 
means  follows,  that  the  decree  which  he  has  obtained  is  to  be 
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wholly  reversed.  On  the  contrary,  as  to  the  residue  of  his  claims, 
we  have  no  difficulty  in  sustaining  it.  In  the  other  suits  that  are 
mentioned  in  the  bill,  he  was  employed  by  the  trustee  as  well 
as  by  Blakeman  and  his  wife,  and  it  is  expressly  alleged,  and  we 
think  sufficiently  proved,  that  the  trustee  was  a  party  to  the 
agreement  for  his  compensation^  The  object  of  the  plaintiffs  in, 
these  suits,  was  to  charge  the  debts  of  the  insolvent  husband  upon 
the  trust  estate ;  in  other  words,  to  set  aside  the  trust  deed,  which 
was  a  post-nuptial  settlement,  as  fraudulent  and  void.  The  de- 
fence of  those  suits  was,  therefore,  a  duty,  which  the  law  imposed 
upon  the  trustee,  and  for  all  reasonable  expenses  incurred  by  him 
in  the  discharge  of  this  necessary  duty,  he  was  entitled  to  reim- 
burse himself  &om  the  funds  in  hand,  and  from  such  as  he 
might  thereafter  receive  from  the  trust  estate.  The  law  is  most 
clearly  settled,  and  it  would  be  a  reproach  to  its  principles  or  its 
administration,  were  it  otherwise,  that  all  the  necessary  expenses 
of  a  trustee,  that  is,  all  expenses  of  every  kind,  which  are  reason- 
ably and  in  good  faith  incurred  by  him,  for  the  defence,  protec- 
tion, or  reparation  of  the  estate,  are  to  be  treated  in  equity  as  a 
charge,  in  all  cases,  upon  the  rents  and  profits,  and  when  incur- 
red for  the  benefit  of  the  whole  estate,  that  is,  for  the  benefit  of 
those  entitled  in  remainder  as  well  as  the  immediate  cestui  que 
trusty  upon  the  inheritance  and  fee.  {Hide  v.  Haywood^  2  At- 
kyns  126 ;  Balsh  v.  Highsham^  1  P.  Will.  455 ;  Caffrey  v.  Darby ^ 
6  Ves.  499 ;  Worrall  v.  Hartford^  8  Yes.  8 ;  Dawson  v.  Clarke^ 
18  Ves.  254 ;  Wilkinson  v.  WUHnson,  2  Sim.  &  St.  257.)  Nor  • 
can  it  be  doubted,  that  where  the  trustee  is  not  willing  to  render 
himself  personally  liable,  he  may,  by  an  express  agreement, 
transfer  his  own  equitable  lien  to  a  third  party,  by  whom  the 
necessary  funds  are  advanced,  or  the  services  from  which  com- 
pensation is  due  are  rendered.    (Cases  id  supra.) 

That  such  are  the  general  rules  of  law,  was  not  denied  by  the 
learned  counsel  for  the  deferrdant ;  but  he  strenuously  insisted 
that  where  a  trust  is  created  under  the  revised  statutes,  in  rela- 
tion to  the  receipt  and  application  of  rents  and  profits,  the  trustee 
has  no  claim  to  be  reimbursed  for  any  expenses,  however  neces- 
sary, that  are  not  expressly  authorized  by  the  terms  of  the  trust, 
nor  can  it  be  denied  that  there  are  some  expressions  in  the  opinion 
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of  the  chancellor,  in  HAirumreux  v.  "Pirn  lienssdear^  which,  de- 
tached from  the  context,  may  seem  to  bear  this  interpretation. 
But  it  is  impossible  that  snch  conid  have  been  the  meaning  of 
the  chancellor.  The  doctrine  in  equity  is  so  unquestionable  and 
familiar,  that  it  may  be  regarded  as  elementary,  that  all  the 
necessary  expenses  of  a  trustee  are  to  be  reimbursed  to  him  out 
of  the  estate,  although  no  provision  whatever  in  relation  to  such 
expenses  is  contained  in  the  deed  or  other  instrument,  by  which 
the  trust  is  created.  In  every  such  instrument,  there  is  an  im- 
plied direction  that  all  such  expenses  as  the  preservation  or  pro- 
tection of  the  estate  may  require,  shall  be  incurred,  and  an 
implied  stipulation  or  promise,  that  when  incurred,  they  shall 
be  a  charge  upon  the  estate.  (  WorraU  v.  Hartford^  8  Ves.  4 ; 
Lewin  on  Trusts  455.)  It  is  certain  that  no  provision  is  to  be 
found  in  the  revised  statutes,  by  which  the  rights  and  duties  of 
trustees,  in  relation  to  expenses  incurred  by  them  in  the  execu- 
tion of  their  trust,  are  in  any  degree  varied  or  affected,  and  we 
shall  not  dwell  on  the  injustice  and  absurdity  of  a  doctrine,  that 
would  enable  a  trustee,  without  a  violation  of  his  trust,  to  sur- 
render the  possession  of  the  trust  property,  to  any  person  who 
upon  any  grounds  might  choose  to  claim  it. 

The  agreement  of  the  trustee,  in  the  present  case,  that  the 
plaintiff  should  be  compensated  for  his  services,  out  of  the  rents 
and  profits  of  the  estate,  was  reasonable  and  just,  and  must  be 
carried  into  effect.  The  decree,  however,  must  be  so  far  altered, 
as  to  limit  the  recovery  of  the  plaintiff  to  the  sum  with  interest, 
that  the  agreement  of  the  trustee  embraced ;  and  thus  modified, 
it  is  a£Srmed,  but  without  costs  to  either  party  on  this  appeaL 
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LncHiiELD  and  others  v.  White  and  Leonabd. 

Tn  general,  a  trustee  is  bound  to  manage  and  employ  the  trust  property  for  the  benefit 
of  the  beneficiary,  with  the  care  and  diligence  of  a  prorident  owner. 

He  will  not  be  exempted  fix)m  responsibility  for  losses  occasioned  by  his  negligence, 
on  the  ground  that  he  was  equally  improvident  in  his  own  afiairs. 

Gross  negligence,  in  the  ordinary  use  of  language,  signifies  negligence  of  an  aggra- 
vated character,  as  distingnished  from  that  wiiich  is  merely  careless  or  not  palpably 
culpable. 

When  the  negligent  act  is  such,  that,  at  first  blush,  it  strikes  the  mind  as  manifestly 
culpable  or  aggravated,  it  is  gross  negligence. 

A  stipulation  limiting  the  liability  of  a  trustee  to  his  own  gross  negltgenoe  or  wilfiil 
misconduct,  exonerates  him  from  a  great  portion  of  the  responsibility  which  the 
law  attaches  to  his  office. 

Such  a  stipulation,  in  a  general  assignment  to  a  trustee,  for  the  benefit  of  creditors,  is 
evidence  of  an  intent  to  hinder,  delay,  and  defraud  creditors,  and  it  renders  the 
assignment  void  as  against  them. 

The  courts  of  this  state  have  never  held  an  assignment  to  be  void  on  its  face,  which 

'  simply  vested  the  debtor's  estate  in  trustees,  and  directed  them  to  convert  it  into 
money,  and  apply  it  absolutely,  and,  without  reserve,  to  the  payment  of  his  debts, 
whether  equally  or  with  preferences.  The  invalidity  of  such  assignments,  as  have 
been  adjudged  void  per  ««,  has  arisen  from  the  insertion  of  clauses  beyond  or 
varying  the  necessary  provisions  for  transferring  the  debtor's  property,  and  appro- 
priating it  to  the  payment  of  his  debts. 

(Before  Oakley,  Ch.  J.,  and  Saitdford  and  Paine,  J.J.) 
Jan.  8 ;  April  20,  1850. 

The  suit  was  commenced  in  September,  1848,  by  E.  Darwin 
Litchfield,  Edwin  0.  Litchfield,  and  Thomas  H.  Hubbard,  against 
Robert  H.  White  and  William  H.  Leonard.  The  complaint  set 
forth  the  recovery  of  a  judgment  by  the  plaintiffs  against 
White  for  $2057  66^  in  the  supreme  court,  on  the  first  of  May, 
1848,  the  issuing  of  an  execution  against  White's  property,  and 
the  return  of  the  same  wholly  unsatisfied.  That  previous  to  the 
sixteenth  day  of  December,  1847,  several  suits  for  the  collection 
of  debts  had  been  commenced  against  White,  and  he  had,  for 
several  days,  concealed  himself,  to  avoid  the  service  of  process 
in  other  suits  about  to  be  commenced  against  him.  That  he 
Uien  executed  an  assignment,  in  these  words,  viz. 

Vol.  in.  86 


646  CASES  m  THE  SUPERIOR  COURT. 

Ldtehfield  v.  White. 

"This  Indenture,  made  the  sixteenth  day  of  December,  one 
thousand  eight  hundred  and  forty-seven,  between  Eobert  H. 
White,  of  the  City  of  New  York,  merchant,  of  the  first  part,  and 
W.  H.  Leonard,  of  the  said  City,  Counsellor  at  Law,  party  of  the 
second  part — 

Whereas,  the  said  party  of  the  first  part  is  indebted  nnto 
divers  persons,  in  large  and  considerable  sums  of  money,  which 
he  is  unable  at  present  to  pay  in  cash,  but  is  desirous  of  provid- 
ing for  the  payment  thereof  as  far  forth  as  his  property  and 
effects  will  enable  him  to  do.  Now,  therefore,  this  indenture 
witnesseth,  that  the  said  party  of  the  first  part,  in  consideration 
of  -the  premises,  and  of  the  sum  of  one  dollar,  lawful  money  of 
the  United  States  of  America,  to  him  in  hand  paid  by  the  said 
party  of  the  second  part,  at  and  before  the  ensealing  and  deliver- 
ing hereof,  the  receipt  whereof  is  hereby  acknowledged,  hath 
granted,  bargained,  sold,  assigned,  transferred  and  set  over,  and 
by  these  presents  dotli  grant,  bargain,  sell,  assign,  transfer  and 
set  over  unto  the  said  party  of  the  second  part,  all  the  goods, 
wares  and  merchandise  of  the  said  party  of  the  first  part,  and 
all  promissory  notes,  drafts,  bills  of  exchange  and  securities 
belonging  to  the  said  party  of  the  first  part,  and  all  books,  debts, 
claims  and  demands  owing  to  the  said  party  of  the  first  part, 
from  any  and  all  persons  whomsoever,  and  all  books  of  account, 
vouchers  and  securities  belonging  to  the  said  party  of  the  first 
part,  and  generally  all  property  and  effects  of  every  nature, 
kind  and  description  belonging  to  the  said  party  of  the  first 
piirt,  excepting  such  as  is  by  law  exempt  from  execution ;  to 
have  and  to  hold  the  same  unto  the  said  party  of  the  second 
part,  in  trust,  for  the  use  and  purpose  following,  that  is  to  say, 
to  sell  and  dispose  of  the  said  hereby  assigned  property,  and  to 
convert  the  same  into  cash,  and  to  collect  the  moneys  due  and 
to  grow  due  upon  the  promissory  notes,  drafts,  bills  of  exchange, 
securities,  book  debts,  claims  and  demands  hereby  assigned  or 
so  much  thereof  as  shall  be  found  collectible,  and  after  deduct- 
ing and  retaining  out  of  the  proceeds  of  such  sales  and  collections 
all  expenses  that  he  shall  be  put  to  in  making  the  same,  and 
reasonable  compensation  for  his  services  in  execution  of  the  trust 
hereby  reposed,  to  distribute  and  divide  the  net  proceeds  of  such 
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sales  and  collections  unto  and  among  all  the  creditors  of  the 
said  party  of  the  first  part,  ratably  and  proportionably  to  their 
several  and  respective  claims  and  demands  against  him.  And 
the  said  party  of  the  first  part  doth  hereby  make,  constitute  and 
appoint,  irrevocably,  the  said  party  of  the  second  part,  his  true 
and  lawful  attorney,  to  take  and  use  all  due  and  lawful  ways 
and  means,  in  the  name  of  the  said  party  of  the  first  part,  or 
otherwise,  to  collect  and  recover  the  outstanding  debts,  claims 
and  demands  hereby  assigned.  And  the  said  party  of  the 
second  part  doth  hereby  accept  the  trust  so  reposed  in  him  as 
aforesaid,  and  covenant  and  agree  to  and  with  the  said  party  of 
the  first  part,  to  execute  the  same  to  the  best  of  his  ability. 
And  it  is  hereby  mutually  agreed,  by  and  between  the  parties 
hereto,  that  the  said  party  of  the  second  part  shall  not  be  liable 
or  accountable  for  any  loss  that  may  be  sustained  by  said  trust 
propeily,  or  the  proceeds  thereof,  unless  the  same  shall  happen 
by  xeason  of  his  own  gross  negligence  or  wUftd  misfeasance.'' 

The  assignee,  Mr.  Leonard,  also  signed  and  sealed  the  assign- 
ment. 

The  complaint  charged  that  the  assignment  was  made  by 
White  with  the  intent  to  hinder,  delay  and  defiraud  creditors  of 
White,  of  their  lawful  suits,  debts  or  demands ;  that  the  same 
was  fraudulent  and  void  in  law,  as  against  creditors  of  the  said 
White,  at  the  time  the  same  was  made. 

The  complaint  then  proceeded  to  charge  various  acts  and 
badges  of  fraud,  on  which  it  insisted  that  the  assignment  was 
fraudulent ;  but  which  are  omitted  because  they  were  not  con- 
sidered by  the  court. 

The  complaint  prayed  that  the  assignment  might  be  adjudged 
to  be  fraudulent  and  void,  and  that  the  same  might  be  set  aside, 
and  that  a  receiver  of  the  assigned  property  and  of  the  property 
of  White,  might  be  appointed,  and  that  he  might  be  ordered  to 
pay  out  of  the  proceeds  of  the  assigned  property  which  may  come 
to  his  hands  or  under  his  control,  the  judgment  of  the  plain- 
tiff, with  interest  and  the  costs  of  the  action.  Also  for  an 
injunction,  and  for  other  reliefl 


648  CASES  IN  THE  SUPERIOR  COURT. 

Litchfield  y.  White. 

The  defendants  answered  separately,  denying  all  tlie  fraud 
alleged,  and  insisting  on  the  validity  of  the  assignment. 

The  cause  was  tried  before  Sajtdford,  J.  in  October,  1849, 
who  decided  that  the  assignment  was  on  its  face  fraudulent  and 
▼oid  as  against  the  plaintiffs,  and  rendered  a  judgment  in 
conformity  to  the  prayer  of  the  complaint.  The  defendants 
appealed  to  the  general  term. 

D,  Lord^  for  the  defendants. 

The  clause  that  the  assignee  should  not  be  liable,  except  for 
gross  negligence  or  wilful  default,  did  not  vitiate  the  assignment. 

The  assignee  is  not  by  law,  Uable  otherwise  than  for  gross 
neglect  or  wilful  fault. 

A  trustee  is  not  liable  for  ordinary  negligence.  (4  J.  C.  R. 
619,  Thxymp%on  v.  Brown^  It  would  be  unreasonable,  if  it  were 
otherwise,  as  he  is  acting  for  others.  Such  neglect  as  does  not 
befal  a  man  in  the  ordinary  walk  of  life,  is  gross  negligence.  If 
a  trustee  exercises  the  same  diligence  that  such  a  man  does,  then 
his  feilure  is  only  ordinary  negligence ;  it  is  not  gross. 

In  ordinary  cases,  this  exemption  would  be  too  broad,  yet 
here  the  covenant  of  the  assignee,  to  execute  the  trust  to  the  best 
of  his  ability,  qualifies  such  exemption,  and  limits  it  to  neglect 
or  fault,  happening  after  the  exercise  of  the  assignee's  best  ability. 
If  he  does  not  execute  the  assignment  to  the  best  of  his  ability, 
he  will  be  guilty  of  gross  negligence,  and  thus  render  himself 
liable  as  if  the  clause  complained  of  were  omitted. 

C.  Tracy  and  E.  C.  Litchjidd^  for  the  plaintiffs. 

The  assignment  itself,  by  reason  of  its  express  provisions,  is 
fraudulent  in  law,  and  void.  The  clause  providing  that  the 
assignee  "  shall  not  be  liable  or  accountable  for  any  loss  that 
may  be  sustained  by  said  trust  property,  or  the  proceeds  thereof^ 
unless  the  same  shall  happen  by  reason  of  his  own  gross  negli- 
gence, or  wilful  misfeasance,"  is  an  attempt  to  exempt  the  assig- 
nee from  the  liability  which  the  law  attaches  to  the  office  of 
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trustee,  and  is  therefore  evidence  of  an  intent  to  delay  creditors, 
by  placing  the  property  beyond  their  reach,  and  to  defraud  them 
by  depriving  them  of  their  legal  remedies  against  the  assignee. 

I.  The  provision  in  question  exempts  the  assignee  from  the 
full  measure  of  liability,  which  the  law  attaches  to  the  character 
of  trustee.  The  degree  of  diligence  required  of  trustees  is  "  the 
care  and  diligence  of  a  provident  owner."  (Willis  on  Trustees, 
125,  169, 172 ;  Lewin  on  Tinistees,  299 ;  2  Kent's  Com.  230,  6th 
ed.,  note  a;  15  Petersd.  Abridg.  143,  Title  Trustees,  note ;  Hester 
V.  Hester^  Dev.  Eq.  328.)  And  assignees  have  been  held  by  the 
courts  to  the  exercise  of  this  degree  of  diligence,  and  have  been 
made  personally  responsible  tor  omitting  it.  (15  Ohio  Rep.  693, 
State  of  Ohio  y.  Guilford^  1  Hoffman's  Ch.  Rep.  150,  Bawmcm 
V.  SabhaUm;  5  Whai'ton  530,  Estate  of  Davis ;  4  Pick.  518, 
Wa/f*d  V.  Lewis;  18  Pick.  48,  Pinffree  v.  Cajnstock ;  2  Sch.  & 

Lef.  229.) 

II.  The  assignment  is  not,  therefore,  such  an  absolute  and  un- 
conditional appropriation  of  the  debtor's  property  to  the  payment 
of  his  debts,  as  the  law  sustains ;  but  it  contains  a  reservation 
and  condition  inconsistent  with  the  rights  of  the  creditors,  and 
adequate  to  defeat  them.  Its  intent  was  to  protect  the  assignee 
in  a  degree  of  negligence  which  would  inevitably  delay  and  de- 
fraud creditors,  and  might  be  greatly  to  the  benefit  of  the  debtor. 
It  is  therefore  void.  1.  It  is  not  absolute  and  unconditional,  as 
required  by  law.  (11  Wend.  187,  Grover  v.  Wakefnari.)  2. 
Assignments  made  with  conditions,  the  direct  tendency  of  which 
is  to  injure  creditors,  are  always  held  fraudulent ;  as  where  the 
assignee  is  insolvent.  (8  Paige  417,  Heed  v.  Emery  /  1  Barb. 
S.  C.  R.  211,  Connah  v.  Sedgwick)  The  law  requires  the  assig- 
nee to  be  pei'sonally  liable,  and  able  to  respond.  If  he  be  ex- 
empted from  personal  liability,  the  effect  is  equally  injurious  to 
creditors.  So  where,  for  any  physical  reason,  the  assignee  is 
incapacitated  from  properly  executing  the  duties  of  the  trust. 
(1  Sandford's  Ch.  Rep.  251,  Cram  v.  MitcJieU;  2  Ibid.  363, 
Currie  v.  Hart  /  1  Ibid.  4,  Van  Nest  v.  Yoe)  3.  Adjudged  cases 
have  condemned  similar  provisions  in  voluntary  assignments. 
(10  Paige  223,  227 ;  4  Bibb's  Ken.  Rep.  446,  PitCs  Trustees  v, 

VUey ;  1  Sandford's  Chy.  Rep.  4,  Van  Nest  v.  Toe)  Another 
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class  of  cases,  is  where  the  assignment  vests  a  power  in  the 
assignee,  which,  if  he  choose  to  execute  it,  will  tend  to  injnre 
or  defraud  creditors.  This  renders  it  void.  (4  Sand.  Ch.  R.  552) 
Barney  v.  Griffin^  S.  C.  affirmed  in  court  of  appeals.)  And  it 
does  not  depend  on  the  consideration  whether  the  assignee  does 
or  does  not  avail  himself  of  the  power. 

m.  It  is  no  answer  to  these  positions,  to  say  that  the  assignee 
might  still  bo  held  liable  in  equity  for  due  diligence.  Having 
refused,  by  the  express  terms  of  the  assignment,  to  assume  this 
liability,  it  is  questionable  whether  it  could  be  enforced  against 
him.  And  even  if  it  could  be,  it  would  still  be  dilatory  and  ex- 
pensive, and  would  be  a  hindering  and  delaying  of  creditors. 
(3  Scammon  Rep.  417 — 423,  HmJoeU  v.  Edgar) 

IV.  The  general  rule  above  claimed,  is  made  more  evident  by 
the  exceptions ;  being  cases  in  which  the  liability  of  the  trustee 
is  limited.  1.  Where  deeds  of  trust  are  executed  by  the  credi- 
tors, as  well  as  by  the  debtor,  known  as  composition  deeds, 
there  the  consent  of  the  creditors  upholds  the  qualification.  2. 
Where  the  creator  of  the  trust  exempts  the  trustee  from  liability, 
and  the  contest  is  between  the  trustee  and  some  other  party, 
claiming  under  the  same  title,  as  in  the  case  of  executors  and 
legatees.  3.  Even  in  the  cases  last  mentioned,  where  the  ques- 
tion is  between  the  trustee  and  creditors,  no  such  exemptions  by 
the  terms  of  the  deed,  will  shield  the  trustee  from  the  ordinary 
liability  of  a  trustee.  There  the  creditors  come  in  by  title  para- 
mount. (2  Sch.  &  Lefroy's  R.  229,  Doyle  v.  Blake  ;  4  Rawle^s 
Rep.  148,  McNair^a  Appeal;  6  Watt's R.  250,  Vemer^'s Estate ; 
1  P.  Wms.  243,  ChurchUL  v.  Lady  Jlobson;  Prec  in  Chy. 
Oa^  V.  Kening^  Case  48.) 

The  plaintiff  therefore  claim  that  the  assignment  in  question 
is  fraudulent  and  void,  and  the  judgment  appealed  from  should 
be  affirmed  with  costs. 

By  the  Couet.  Sandfobd,  J. — ^Among  other  objections  to 
the  validity  of  this  assignment,  the  plaintiffs  contend  that  the 
clause  exonerating  the  assignee  from  accountability  for  any  loss 
which  might  be  sustained  by  the  trust  frmd,  unless  the  same 
should  happen  '^  ly  reason  of  his  ovm  gross  negligence  or  vn^vl 
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fnisfeascmce^'*  renders  it  fraudulent  in  law,  and  void  as  against 
the  assignor's  creditors.  This  clause,  it  is  said,  is  an  attempt  to 
exempt  the  assignee  from  the  liability  which  the  law  attaches  to 
the  office  of  trustee;  and  therefore  shows  an  intent  to  delay 
creditors  by  placing  the  property  beyond  their  reach,  and  to 
defraud  them  by  depriving  them  of  their  legal  remedies  against 
the  assignee. 

Does  this  provision  exempt  the  assignee  from  the  liability 
which  the  law  attaches  to  his  office  when  assumed  without  any 
such  qualification  ?  The  trust  created  by  an  assignment  for  the 
benefit  of  creditors,  is  an  active  trust,  to  be  executed  by  the 
assignee  himself  for  the  advantage  of  such  creditors. 

In  general,  a  trustee  is  bound  to  manage  and  employ  the  trust 
property  for  the  benefit  of  the  cestui  que  trusty  with  the  care  and 
diligence  of  a  provident  owner.  (Willis  on  Trustees,  125, 169.) 
Consequently,  he  is  liable  for  every  loss  sustained  by  reason  of 
his  negligence,  want  of  caution  or  mistake,  as  well  a£  for  posi- 
tive misconduct.  (Ibid.  172,  173  ;  2  Kent's  Comm.  230.)  The 
adjudged  cases  abundantly  sustain  the  treatises  on  this  point| 
and  the  rule  extends  to  public  trusts  and  those  undertaken  with- 
out compensation^  as  well  as  to  those  in  which  the  trustee  is 
entitled  to  receive  a  commission. 

One  writer,  it  is  true,  says  that  a  trustee  is  called  upon  to 
exert  precisely  the  same  care  and  solicitude  in  behalf  of  his 
cestui  que  trusty  as  he  would  do  for  himself;  and  that  equity  will 
not  exact  a  greater  measure  than  this.  (Lewin  on  Trusts,  299.) 
He  principle,  we  think,  would  have  been  expressed  more  in 
Accordance  with  the  spirit  of  the  authorities  which  the  author 
cites  in  its  support,  if  he  had  said,  "  the  same  care  and  solici- 
tude, that  a  prudent  person,  or  a  man  of  reasonable  or  ordinary 
diligence,  would  use  for  himself."  (See  Lord  Eldon's  observa- 
tions in  Ilassey  v.  B(mnei\  1  Jac.  &  W.  247,  248.)  We  do  not 
believe  that  sound  legal  policy  will  permit  one  who  undertakes 
the  office  of  trustee,  to  escape  responsibility  for  losses  negligently 
incurred  to  the  trust  fund,  upon  the  plea  that  he  was  equally 
negligent  and  improvident,  in  the  management  of  his  own 
nffairs. 

We  were  referred  to  Thompson  v.  Brown^  4  J.  0.  K.  619,  as 
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establishing  that  a  trustee  is  not  liable  for  ordinary  negligence. 
We  think,  on  considering  the  case,  that  it  does  not  sn&tain  the 
defendants'  position.  The  chancellor  there  exonerated  an 
administrator  from  a  loss  arising  from  his  leaving  with  the  sur- 
Tiviug  partner  of  the  intestate,  the  goods  of  the  partnership,  to 
be  sold  for  the  joint  benefit,  it  being  a  continuance  in  good  &ith, 
of  the  intestate's  confidence  in  that  partner.  At  the  same  time, 
the  administrator  was  charged  for  other  assets  of  the  estate,  which 
he  had  put  into  the  same  partner's  hands,  without  security,  aft^ 
they  came  under  his  own  control. 

If  a  trustee  be  required  by  law  to  exercise  the  diligence  of  a 
man  of  ordinary  prudence  in  managing  his  own  affairs,  or  the 
care  of  a  provident  owner ;  it  is  very  apparent  to  us,  that  a  stipu- 
lation limiting  his  liability  to  his  own  gro^  negligence  or  wilfvi 
mirfeasanoe^  exonerates  him  from  a  great  portion  of  his  legal 
responsibility.  It  is  said,  the  term  ^^  gross  negligence"  conveys 
no  definite  legal  idea ;  and  the  language  of  learned  judges  in 
some  recent  cases  cited  in  Angell  on  Carriers^  (§  22,  23, 168^) 
appears  to  sustain  the  assertion.  However  that  may  be,  there  is 
no  doubt  that  in  the  ordinary  use  of  language,  and  in  the  popular 
sense  of  the  words,  it  signifies  negligence  of  an  aggravated 
character,  as  distinguished  from  that  which  is  merely  careless  or 
not  palpably  culpable.  And  the  language,  not  being  technical, 
we  are  bound  to  construe  it  in  the  sense  in  which  it  was  doubt- 
less understood  and  used  by  the  parties  to  the  instrument. 

Regarding  it  in  that  sense,  we  cannot  doubt  that  the  stipula- 
tion in  question  exonerates  the  assignee  fi'om  the  consequences 
of  want  of  caution,  and  of  every  degree  of  negligence  except  thai 
which  at  first  blush  would  strike  the  mind  as  manifestly  culpable 
or  aggravated.  We  will  illustrate  this  by  a  reference  to  two  or 
three  decisions. 

Thus,  to  take  the  case  cited  by  Ihe  defendants,  from  4  JohnSw 
Ch.  R.,  the  act  of  the  administrator,  in  placing  assets  received  by 
him  in  the  keeping  of  the  surviving  partner,  does  not  strike  the 
mind  as  culpable  in  itself,  certainly  not  as  an  aggravated  n^leet 
It  was  not  gross  negligencej  yet  it  was  n^igence  for  which  he 
was  held  responsible  as  a  trustee. 

There  was  still  less  of  obvious  negligence  in  Doyle  v.  BlaJce^ 
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2  Sch.  &  Lef.  230,  where  an  executor,  who  at  first  disclaimed  to 
interfere  generally,  and  afterwards  renounced,  was  held  liable 
for  the  acts  of  his  co-executor.  So  in  Bowman  v.  Itainetaux^  1 
Hoffm.  Ch.  R.  160,  where  an  assignee  was  held  responsible  for 
the  acts  of  his  co-assignee,  he  having  accepted  the  trust  and  left 
its  management  to  the  latter. 

And  in  Pingree  v.  Comatock^  18  Pick.  46,  the  omission  to 
recover  certain  assigned  property,  for  which  the  assignees  were 
charged,  was  negligence,  which  in  law  amounted  to  a  breach  of 
trust,  but  which  no  one  would  think  of  designating  as  gross  or 
aggravated. 

It  being  shown  that  this  assignment  seeks  to  exonerate  the 
trustee  from  the  legal  responsibility  attached  to  that  ofiice ;  our 
next  inquiry  is  as  to  its  efiect  upon  the  validity  of  the  instrument. 
It  was  conceded  by  the  learned  counsel  for  the  defendants,  that 
creditors  coming  in  under  the  assignment  and  claiming  the 
benefit  of  its  provisions,  would  be  bound  by  the  restrictions 
which  it  imposes.  This  is  manifestly  correct.  The  assignee  has 
accepted  the  trust  upon  certain  stipulated  terms,  and  those  who 
claim  to  enforce  a  part  of  those  teims,  must  submit  to  the 
residue.  He  cannot  be  bound  by  those  favorable  to  the  creditors, 
and  deprived  of  those  favorable  to  himself. 

Tlie  effect  of  the  assignment,  therefore,  is  to  withdraw  the 
debtor's  property  from  the  reach  of  creditors  pursuing  their  legal 
remedies,  and  to  place  it  in  the  hands  of  an  assignee,  where  it 
may  be  wasted  and  lost,  unless  he  choose  to  exercise  a  much 
greater  degree  of  diligence  than  he  has  undertaken  to  bestow 
upon  it.  The  property  is  vested  in  a  trustee,  who  by  the 
debtor's  act,  without  the  assent  of  the  creditore,  is  exonerated 
from  the  principal  legal  liabilities  of  trustees.  This  is  the 
practical  operation  of  the  assignment,  as  expressed  upon  its  face, 
and  to  our  minds  it  discloses  an  intent  to  hinder  and  delay 
creditors.  Every  provision  in  an  assignment,  which  exempts  the 
assignee  from  any  liability  that  he  would  by  law  be  subjected  to 
as  assignee,  is  of  itself  a  badge  of  fraud.  The  insertion  of  clauses 
which  in  their  operation  may  lead  to  the  waste  and  loss  of  the 
property,  declares  an  intention  on  the  part  of  the  insolvent 
debtor,  to  devote  his  property  to  some  purpose  other  than  that 
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of  the  payment  of  his  debts.  The  assignor  is,  in  law,  deemed  to 
have  intended  all  tlie  consequences  which  may  legitimately  flow 
from  the  provisions  of  the  assignment.  We  must,  therefore, 
hold  that  the  debtor  in  this  case  intended  to  place  his  assets  in  a 
situation  where  his  creditors  could  not  reach  them,  and  where, 
through  his  own  sub-agency  or  otherwise,  they  would  be  lost  to 
such  creditors.  The  intent  to  hinder,  delay,  and  defraud  the 
latter,  thus  becomes  a  necessary  legal  inference  from  the  provi- 
sion under  consideration. 

We  were  referred  to  the  assignee's  covenant  to  execute  this 
trust  to  the  best  of  his  ability,  and  it  was  said  he  would  be 
guilty  of  gix)6S  negligence,  if  he  did  not.  That  covenant  does 
not,  in  our  judgment,  vary  in  any  respect  the  liability  which 
attaches  to  him  by  the  acceptance  of  the  assignment.  It  is  to 
be  read  in  connexion  with  the  next  clause*  which  is  the  mutual 
covenant  that  he  shall  not  be  accountable  except  for  his  own 
gross  neglect ;  and  the  ability  for  which  he  contracts,  is  thus 
qualified  to  be  the  best  of  his  ability  not  within  the  limits  of 
gross  negligence. 

We  were  also  pressed  with  the  fact  that  this  assignment 
makes  no  preferences,  as  indicating  its  entire  freedom  from 
fraud.  This  is  a  feature  very  much  in  its  favor,  and  we  wish  we 
were  not  compelled  to  observe  a  fraudulent  intent  in  one  of  its 
other  provisions.  And  we  may  here  say,  in  reference  to  the 
suggestion  of  the  difficulty  of  drawing  a  valid  assignment  and 
the  imputed  leaning  of  our  courts  of  eqiiity  against  sustaining 
this  class  of  trusts ;  that  the  whole  difficulty  consists  in  the 
insertion  of  clauses  beyond,  or  varying,  the  necessary  provisions 
for  transferring  the  debtor's  property  and  appropriating  it  to  the 
payment  of  his  debts.  We  have  never  heard  of  a  case,  nor  do 
we  believe  there  has  ever  been  one  decided  in  this  state,  in 
which  an  assignment  has  been  held  fraudulent,  which  simply 
vested  the  debtor's  estate  in  trustees,  and  directed  them  to 
convert  it  into  money  and  apply  it  absolutely,  and  without 
reserve,  to  the  payment  of  his  debts;  whether  equally  among 
all  the  creditors,  or  with  preferences. 

But  so  long  as  failing  debtors  will  make  assignments,  contain- 
ing provisions,  directly  or  indirectly  for  their  own  benefit  to  the 
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detriment  of  their  creditors,  or  vesting  in  assignees  the  power  of 
giving  preferences,  or  excluding  creditors  who  will  not  release 
the  debtor,  or  exempting  the  assignee  from  his  proper  legal 
responsibility  to  those  for  whom  he  is  to  act,  or  otherwise 
deviating  from  the  direct  appropriation  of  the  assets  to  the  pay- 
ment of  debts,  so  far  as  they  can  be  reasonably  secured  and 
applied ;  so  long  it  will  be  the  duty  of  the  courts  to  pronounce 
such  assignments  fraudulent,  whenever  they  are  presented  for 
adjudication. 

The  judgment  at  the  special  term  must  be  affirmed. 


Dominick  v.  Satbe  and  others. 

A  power  is  always  imperative,  when  its  subject,  that  is,  the  property  given  ;  and  its 
object,  that  is,  the  persons  to  whom  it  is  given  ;  are  certain. 

8nch  a  power  is  not  to  be  construed  as  discretionary,  because  the  terms  used  are 
amply,  those  of  authority,  and  not  terms  of  direction,  request,  or  reconmiendatlon  ; 
nor  because  a  right  of  selection  is  given  to  the  donee  of  the  power. 

The  general  intention  of  the  donor  of  the  power  to  give  to  a  class,  is  sufficiently 
proven  when  an  authority  and  power  of  selection  and  distribution  are  confided  to 
the  donee  or  trustee.  A  power  is  always  a  trust,  when  a  disposition  is  lunited  to  be 
made  to  a  class,  unless  its  execution  is  made  in  terms  to  depend  upon  the  mere 
discretion  of  the  grantee. 

It  is  in  equity,  a  gift  to  all  who  are  the  objects  of  the  power,  subject  to  be  altered  or 
restricted  by  its  execution. 

When  not  executed  by  the  donee,  its  execution  devolves  upon  a  court  of  equity  ;  and 
aU  constituting  the  class  participate  in  its  benefits. 

In  the  execution  by  the  court,  of  a  power  to  give  real  estate  to  any  of  the  male 
descendants  of  the  testator,  bearing  his  surname ;  it  was  held,  that  all  the  male 
descondanta,  of  that  name,  were  entitled  to  take  per  capita,  and  not  per  $tirpe$. 

Under  a  power  to  give  to  any  of  the  male  descendants  of  the  family  of  the  testator* 
bearing  his  suraame  ;  it  was  held,  that  the  word  **  {taoHf  meant  children  of  the 
testator.  That  they  were  the  stock  of  descent,  and  their  male  descendants  of  the 
testator's  surname,  the  objects  of  the  trust. 

D.,  by  hid  will,  gave  to  his  daughter,  two  lots  of  land  during  her  life,  with  power  to 
give  the  same  by  deed  or  will  to  any  of  the  male  descendants  of  his  family  of  the 
name  of  D.,  and  their  heirs.  Held,  that  the  power  was  imperative,  and  created  a 
trust  in  behalf  of  the  class  designated  ;  and  the  donee  of  the  power  having  failed  to 
execute  it  efiectually,  that  this  court,  as  a  court  of  equity,  most  execute  the  same  in 
their  behalf. 
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I   The  extent  of  the  estate,  or  interest  of  the  donee  of  the  power,  in  the  land  of  which  it 
is  the  subject,  does  not  afiect  its  construction  as  a  trust. 
If  the  power  be  given  to  a  tenant  for  life,  it  is  equally  imperatiye,  though  it  enable 

him  to  create  an  estate  in  fee. 
The  provisions  of  sections  ninety-five  (subs.  1st),  and  one  hundred,  of  the  article  of  the 
revised  statutes  relating  to  "  powers,"  are  the  same  as  the  previous  rules  of  law  as 
establii'hed  by  the  decisions  in  equity. 
(Before  Duek,  Mason,  and  CAxrBKLL,  J.J.) 
AprU  9, 10  ;  April  20, 1850. 

The  bill  in  this  cause  was  filed  in  the  late  court  of  chanceiy, 
in  1840,  by  Francis  Dominick,  against  a  great  number  of 
persons  who  were  the  heirs  and  descendants  of  Francis  Dominick, 
formerly  of  the  city  of  New  York,  deceased.  The  bill  stated 
that  the  decedent  being  seized  and  possessed  of  a  very  consider- 
able estate,  real  and  personal,  on  or  about  the  twenty-ninth  day 
of  March,  1S22,  made  and  published  in  due  form  of  law,  so  as  to 
pass  real  estate,  his  last  will  and  testament  in  writing,  and 
therein  and  thereby,  after  a  devise  in  trust  of  all  his  residuaiy 
estate  to  his  executors,  during  the  lives  of  his  wife  and  his  daughter 
Margaret,  and  until  the  youngest  child  of  his  son  John  should 
become  fourteen  years  old,  with  certain  powers,  which  need  not 
be  set  forth ;  make  the  following  devise,  viz. 

"  I  give  and  devise  to  my  daughter  Margaret  during  her  life, 
subject  to  the  said  trust  and  power,  those  eight  lots  of  land, 
known  and  distinguished  on  one  of  the  said  maps,  by  numbers 
five,  six,  seven,  and  eight,  in  Grand  street,  numbers  eleven, 
twelve,  and  thirteen,  in  Division  street,  and  number  fourteen  at 
the  comer  of  Division  and  Forsyth,  (formerly  Second)  streets ; 
the  said  last  mentioned  lots  of  land  being  thus  known  and  dis- 
tinguished on  the  other  of  the  said  maps,  \iR^i4>ower^  give  the 
same  by  deed  or  will,  to  any  of  the  male  descendants  of  my 
&inily  of  the  name  of  Dominick,  and  their  heirs,  and  any  dis- 
position thereof,  as  aforesaid,  by  my  said  daughter,  I  hereby 
ratify  and  confirm  as  fully  as  if  the  same  had  been  made  in  and 
by  this  my  will." 

And  the  testator  further  devised'  and  bequeathed  to  his  son 
Jacob,  and  his  daughter  Margaret,  and  the  survivor  of  them  and 
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their  heirs,  all  and  singular  the  residue  of  his  estate,  real  and 
personal. 

The  bill  further  stated  the  testator  departed  this  life.  May  16th, 
1822,  and  Margaret  his  daughter  survived  him.  That  Ann  Domi- 
nick,  the  widow  of  the  testator,  died  February  7th,  1823 ;  and 
that  Harriet  Dominick,  the  youngest  child  of  the  testator's  son 
John,  arrived  at  the  age  of  fourteen  years  on  the  tenth  day  of 
June,  1828.  That  Margaret  E.  Dominick,  the  daughter  of  the 
testator,  being  seized  and  possessed  of  a  considerable  real  and 
personal  estate,  and  of  the  life  estate  and  power  of  disposal  in 
the  eight  lots  of  land  so  devised  to  her  by  the  will  of  her  father, 
on  the  fifteenth  day  of  November,  1831,  made  and  published  in 
due  form  her  last  will  and  testament,  and  therein  after  reciting 
her  father's  devise  and  the  power  conferred  on  her,  did  in  pur- 
suance thereof,  give  and  devise  the  same  eight  lots  of  ground  to 
^is  male  descendants,  of  the  name  of  Dominick ;  and  among 
them  she  gave  to  her  nephew,  John  Jacob  Dominick,  a  sonx)f 
her  said  deceased  brother  Jacob  F.  Dominick,  and  to  his  heirs 
and  assigns  for  ever,  the  lots  thirteen  Division  street  and  seven 
Grand  street.  That  there  was  no  residuary  devise  contained  in 
her  will ;  and  that  she  died  November  29th,  1831.  That  between 
the  making  of  her  will  and  her  death,  on  the  23d  of  November, 
1831,  her  nephew,  John  Jacob  Dominick,  departed  this  life. 
That  thereby  the  devise  to  him  lapsed,  and  that  the  legal  estate 
in  those  two  lots  of  ground,  upon  the  death  of  the  testatrix,  be- 
came vested  in  the  residuary  devisees  of  the  original  testator  and 
•  their  heirs,  subject  to  the  execution  by  the  court  of  chancery, 
of  the  power  so  given  to  Margaret  E.  Dominick  in  and  by  his 
will. 

The  bill  then  stated  who  were  the  heirs  of  the  testator,  and 
their  descendants,  in  whom  the  legal  estate  was  vested,  at  the 
commencement  of  the  suit.  The  complainant  was  a  son  of  Jacob 
F.  Dominick,  a  son  of  the  testator,  who  died  before  the  testator. 
The  other  persons  in  whom  the  legal  title  vested,  were  made  de- 
fendants in  the  suit.  It  then  charged,  that  the  only  male  descend- 
ants of  the  family  of  the  testator  of  the  name  of  Dominick,  and 
who  survived  his  daughter  Margaret,  were  Francis  W.,  John  W., 
and  Henry  Dominick,  sons  of  the  testator's  son,  John  Dominick, 
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deceased ;  Francis  Kichard,  a  son  of  the  last  named  Francis  W. 
Dominick ;  George  6.  Dominick,  and  the  complainant,  Francis 
Dominick,  sons  of  the  testator^s  son,  Jacob  F.  Dominick,  deceased ; 
James,  a  son  of  the  testator^s  son,  Francis  Dominick,  Junior, 
deceased ;  and  Francis  Jacob,  a  son  of  the  same  James  Donii> 
nick.  And  the  bill  insisted,  that  the  power  contained  in  the  will 
of  Francis  Dominick,  deceased,  to  Margaret,  to  give  those  two 
lots  of  ground,  by  deed  or  will,  to  any  of  the  male  descendants 
of  the  testator^s  tamily  of  the  name  of  Dominick,  and  their  heirs, 
having  remained  unexecuted,  as  to  tliose  lots  so  devised  by  her 
to  John  Jacob  Dominick,  in  consequence  of  the  lapse  of  the 
devise  to  him ;  the  complainant,  and  the  other  seven  Dominicks, 
sole  male  descendants,  as  before  stated,  became  equitably  en- 
titled, upon  the  death  of  Margaret  £.  Dominick,  to  an  estate  in  fee 
simple,  as  tenants  in  common,  in  those  two  lots  of  ground,  each  of 
one  equal  undivided  eighth  part  thereof.  That,  nevertheless,  the 
other  heirs  and  descendants  claim  to  be  the  owners  thereof,  in 
common  with  the  parties  above  named,  as  heirs  of  Margaret  £. 
Dominick.  The  bill  prayed  that  the  other  heirs  and  descend- 
ants, having  the  legal  estate,  might  be  decreed  to  convey  the 
same  to  the  before  named  male  descendants. 

The  defendant,  David  L.  Sayre  and  Mr.  Callaghan,  as  trustee 
for  his  wife,  who  was  one  of  the  heirs  of  the  testator,  put  in 
answers,  insisting  that  she  was  seized  in  fee  as  a  tenant  in  com- 
mon of  the  premises  in  question,  with  all  the  residuary  devisees 
of  the  testator,  Francis  Dominick ;  and  denying  that  their  estate 
was  subject  to  the  execution,  by  the  court,  of  the  power  so  given 
to  Margaret  E.  Dominick  by  his  will.  The  answer  also  denied 
that  the  will  created  such  a  power  in  trust,  as  would  induce  the 
court  of  chancery  to  execute  the  same,  in  default  of  the  execution 
by  M.  E.  Dominick. 

A  replication  was  filed ;  the  cause  was  transferred  from  the 
supreme  court,  and  it  was  brought  to  a  hearing  on  the  pleadings. 

W.  W.  Van  Wagenen  and  B.  F.  BvHer^  for  the  complainant. 

(7.  O^GofKyr^  for  Mr.  D.  S.  Sayre,  Mrs.  Sayre,  and  her  trustee. 

O.  8.  WoodhvU  and  T.  L.  WeOs^  for  other  defendants. 
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By  the  Couet.  Dueb,  J. — Francis  Dominick,  deceased,  by  his 
last  will  and  testament,  devised  eight  lots  of  ground  in  this 
city,  which  are  described  in  the  will  and  the  pleadings,  to  his 
daughter  Margaret,  during  her  life,  and  added  to  the  devise 
these  words  :  "  with  power  to  give  the  same  by  deed  or  by  will, 
to  any  of  the  male  descendants  of  my  family  of  the  name  of 
Dominick,  and  their  heirs."  The  daughter,  Margaret,  by  her 
will  devised  two  of  the  lots  to  a  nephew,  who,  subsequently  to 
the  execution  of  her  will,  died  in  her  lifetime,  and  as  by  his 
death  the  devise  in  his  favor  became  lapsed,  the  power  given  to 
the  daughter,  as  to  those  two  lots,  remains  unexecuted,  and  the 
question  is,  whether  the  power,  as  created,  implied  a  trust,  the 
execution  of  which  has  devolved  upon  the  court.  In  other 
words,  was  the  power  merely  discretionary,  or  must  it  be  con- 
strued as  imperative  ?  If  the  exercise  of  the  power  rested  in  the 
mere  discretion  of  the  donee,  it  is  a  necessary  consequence  of  the 
failure  in  its  execution  that  an  absolute  fee  is  now  vested  in  the 
heirs  at  law,  or  in  the  residuary  devisees  ;  bat  if  the  power,  as 
imposing  a  duty  of  execution,  is  to  be  regarded  as  imperative,  it 
has  fastened  a  trust  upon  the  lands,  which  we  are  bound  to 
declare  and  enforce. 

The  article  of  Powers  in  the  revised  statutes,  declares  that 
every  power  involves  "a  trust,  when  the  disposition  which  it 
authorizes  is  limited  to  be  made  to  any  person  or  any  class  of 
persons  other  than  the  grantee  of  the  power,"  (1  E.  S.  734,  §  95, 
sub.  1,)  and  a  subsequent  section  provides,  that  "  if  the  trustee 
of  a  power  with  the  right  of  selection  shall  die,  leaving  the  power 
unexecuted,  its  execution  shall  be  decreed  in  equity,  for  the 
benefit  equally  of  all  the  persons  designated  as  objects  of  the 
trust."  (p.  Y35,  §  100.)  As  the  testator  in  this  case  died  before 
the  revised  statutes  were  in  force,  these  provisions  are  not  appli- 
cable, as  a  positive  law,  to  the  construction  of  his  will,  but  they 
are  applicable  if  they  are  not  introductory  of  new  rules,  but  only 
declaratory  of  those  which  the  decisions  in  equity  had  previously 
established.  That  they  were  regarded  by  the  revisers  as  simply 
declaratory,  we  think  is  fairly  to  be  collected  from  the  language 
of  their  notes,  and  upon  a  careful  examination  of  the  cases,  we 
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are  Batisfied  that  snch  is  their  tme  character,  and  consequently 
that  they  supply  the  rules  which  must  govern  our  decision. 

We  deem  it  unnecessary  to  sustain  this  opinion  by  a  minute 
and  critical  analysis  of  the  numerous  cases  upon  this  subject 
which  are  to  be  found  in  the  books,  and  most  of  which  were 
referred  to  upon  the  argument  It  is  not  to  be  denied,  that  the 
language  of  the  court,  in  some  of  these  cases,  favors  very  strongly 
the  position  upon  which  the  learned  counsel  for  the  defendants 
insisted,  namely,  that  words  of  mere  authority  or  power  are  not 
sufficient  to  create  a  trust,  unless  the  estate  or  interest  of  the 
donee  in  the  property  which  is  the  subject  of  the  power  is  com- 
mensurate with  the  power  itself,  and  that  where  his  estate  or 
interest  is  less  extensive,  as  where  a  tenant  for  life  is  authorized 
to  dispose  of  the  fee,  the  power  is  not  to  be  construed  as  impersr 
tive,  unless  other  expressions  or  provisions  are  to  be  found  in  the 
will,  manifesting  the  intention  of  the  testator  that  it  shall  be 
executed,  and  therefore  imposing  its  execution  as  a  duty.  But 
whatever  support  these  positions  may  seem  to  derive  from  the 
earlier  cases — and  it  was  upon  these,  chiefly,  that  the  counsel 
relied — ^we  apprehend  that  they  are  not  only  inconsistent  with, 
but  are  distinctly  refuted  by  the  later  decisions.  In  the  earlier 
cases,  there  is  much  confusion  and  uncertainty  as  to  the  proper 
construction  of  powers  similar  to  the  present ;  and  of  this  no 
more  striking  proof  can  be  given,  than  results  from  a  comparison 
of  the  decisions  of  Lord  Hardwicke  in  Harding  v.  Glynn^  (1 
Atk.  4^)  and  in  the  D\ike  of  Marlhorotigh  v.  Lord  GoddjpMny 
(2  Ves.  61,)  decisions  which  no  eflbrt  of  legal  subtlety,  as  both 
LoihI  Eldon  and  Lord  Cottenham  have  virtually  confessed,  has 
hitherto  been  able  to  reconcile. 

But  the  uncertainty  in  which  the  earlier  cases  involved  the 
question,  we  are  convinced,  no  longer  exists.  It  was  terminated, 
in  a  great  measure,  by  the  judgment  delivered  by  Lord  Kenyon, 
when  master  of  the  rolls,  in  JPierson  v.  Gamett^  (2  Bro.  Ch.  Ca. 
88.)  It  was  terminated  by  the  plain,  broad,  and  practicable 
maxim  which  he  there  laid  down,  and  which  has  since  been  a 
guide  to  his  successors,  namely,  that  a  power  of  disposition 
limited  to  a  class,  in  all  cases  implies  and  creates  a  trust,  where 
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tlie  property  which  is  given  ie  certmn^  and  the  objects^  (that  is, 
th«  persons,)  to  whom  it  is  given  are  also  certain  ;^^  evidently 
meaning,  that  where  this  certainty  exists,  the  trust  arises, 
whether  the  woixis  are  those  of  positive  direction,  or  of  mere 
recommendation,  or  mere  authority.  And  the  maxim  or  rule 
thus  interpreted,  we  conceive  to  have  been  the  basis  of  the 
deci*ee  that  a  trust  existed  in  favor  of  those  descendants,  who,  in 
that  case,  were  the  objects  of  the  power.  ♦  Lord  Thurlow,  in 
affirming  the  decree  of  the  master  of  the  rolls,  which  he  did 
without  hearing  counsel  in  its  support,  expressed  himself  with 
his  usual  brevity  and  decision,  saying,  '^  where  the  object  and 
the  property  are  both  certain,  the  rule  {i.e,y  that  there  is  a  trust) 
must  be  adhered  to."  (2  Bro.  Ch.  Ca.  230.)  It  is  here  proper 
to  remark,  that  this  general  rule,  although  more  clearly  enun- 
ciated by  Lord  Kenyon,  had  been  plainly  recognized  by  Lord 
Thurlow  in  each  of  the  previous  cases  of  Harlamd  v.  Ti^igg^  (1 
Bro.  Ch.  Ca.  142,)  and  Wynn  v.  Hawkins^  (Id.  172 ;)  the  trust 
in  the  first  of  these  cases  being  held  to  have  failed  solely  from 
the  uncertainty  of  its  objects,  and,  in  the  second,  from  that  of 
the  property. 

It  is  true,  that  in  Pierson  v.  Gamett^  there  were  strong  ex- 
pressions in  the  will  manifesting  the  desire  of  the  testator  that 
the  power  should  be  executed,  and  it  is  certain  that  in  numerous 
cases  such  expressions,  and  many  much  weaker,  are  held  to  be 
imperative,  that  is,  to  impose  a  duty  of  execution ;  but  it  is 
equally  certain  that  it  was  not  upon  the  force  of  these  expres- 
sions that  either  the  master  of  the  rolls  or  the  lord  chancellor 
laid  the  stress  of  his  opinion.  On  the  contrary,  Lord  Kenyon 
said,  it  would  be  lamentable  if  a  distinction  were  to  be  raised 
upon  slight  words  borrowed  from  the  civil  law,  such  as  "  Peto, 
Rogo,"  &c. ;  and  Lord  Thurlow,  that  the  use  of  such  words  is 
only  important  as  '^  making  a  designation  of  the  ol  ject,^'  the 
plain  inference  being,  that  such  words  are  useless,  if  the 
^^  designation"  is  otherwise  certain.  It  is,  indeed,  difficult  to 
understand  why  the  same  effect  should  not  be  given  to  words  of 
mere  authority,  or  power,  as  to  words  of  recommendation, 
entreaty,  or  desire.  A  power,  positive  in  its  terms  and  limited 
in  its  execution  to  a  particular  class,  is  not  only  sufficient,  bat 
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it  seems  to  its  conclnsiye  eyidence  of  the  desire  of  tbe  grantor 
that  it  shall  be  executed.  The  desire  of  its  execution  can  be  the 
only  motire  for  its  creation,  and  if  the  mere  wishes  of  a  testator 
are  to  be  followed  as  a  law,  it  is  sorely  immaterial  whether 
they  are  declared  in  terms,  or  collected  by  a  necessary  implica- 
tion. 

There  is  another  circumstance,  howerer,  which  may  be 
deemed  important,  M-hich  distinguishes  Pierson  v.  Garnett  from 
the  present  case.  The  power  was  a  power  of  distribution  mere- 
ly, without  a  right  of  selection.  Hence,  as  all  belonging  to  the 
designated  class  were  entitled  to  a  share  under  an  execution  of 
the  power,  it  might  well  be  construed  as  a  gift  to  all,  and  there- 
fore a  trust  for  all,  should  the  power  remain  unexecuted.  But 
to  the  objection  which  this  distinction  may  be  thought  to  create, 
the  conclusive  reply  will  be  found  in  the  cases  to  which  we  shall 
next  advert.  The  first  of  these  is  Ilarding  v.  Glynn^  (1  Atk, 
469,)  in  which  the  power  which  was  held  to  create  a  trust  in 
favor  of  the  next  of  kin  of  the  testator,  was  to  give  certain 
personal  property  to  jftid  among  such  of  his  relations  as  the 
donee  of  the  power  might  think  most  deserving ;  words,  which 
certainly  give  as  large  a  discretion  as  those  in  the  present  will. 
We  shall  not,  however,  dwell  upon  this  case,  as  it  is  briefly  and 
imperfectly  reported,  and,  as  we  have  already  intimated,  was 
contradicted,  and,  as  some  have  thought,  overruled  by  Lord 
Hardwicke  in  the  case  of  the  D^uJce  qf  MarXbormigh  v.  Lord 
Godolphin, 

Owing  to  these  circumstances,  the  authority  of  the  principle 
upon  which  Harding  v.  Glynn  was  decided,  was  for  a  long 
time  in  abeyance,  but  was  fully  restored  and  firmly  estab- 
lished by  the  next  case  which  we  shall  cite.  A  case  which 
seems  to  have  undergone  as  thorough  and  elaborate  a  discussion, 
as  any  found  in  the  reports,  and  which  in  England  has  settled 
the  law,  that  a  power  of  disposition  to  a  particular  class,  is  a 
trust  in  favor  of  all  belonging  to  the  class,  even  when  the  power 
is  limited  in  its  actual  execution  to  such  as  the  donee  may  select. 
This  leading  case.  Brawn  v.  Siggs^  was  first  heard  by  Lord 
Alvanley,  when  master  of  the  rolls,  (4  Ves.  708,)  was  re-heard, 
(5  Yes.  495,)  by  the  same  eminently  learned  and  cantious  judge, 
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(such  is  the  testimony  borne  by  Lord  Eldon  to  his  judicial  cha- 
racter,) was  then  heard  on  an  appeal  from  the  rolls  by  Lord 
Eldon  himself,  (8  Ves.  661,)  and  was  finally  carried  by  an 
appeal  from  his  decree  to  the  House  of  Lords,  (2  Sugden  on 
Powers,  276,)  the  original  decree  being  sustained  and  affirmed 
in  each  subsequent  stage  in  the  cause.  The  power  in  this  case 
was  created  in  terms  of  mere  authority.  *'  I  authorize  and  em- 
power." It  was  given  to  John  Brown,  a  nephew  of  the  testator, 
to  pay  over  the  rents  and  profits  of  certain  real  estate,  deducting 
prior  charges,  as  follows :  "  To  such  children  of  my  nephew 
Samuel  Brown,  as  my  said  nephew  John  Brown  shall  think 
most  deserving  and  will  make  the  best  use  of  it,  or  to  the, 
children  of  my  nephew  William  Augustus  Brown,  if  any  such 
there  are  or  shall  be."  The  donee  of  the  power,  John  Brown, 
died  in  the  lifetime  of  the  testator,  and  the  question  was,  whether 
by  his  death  the  devise  had  wholly  lapsed,  or  the  power  was  to 
be  considered  as  a  trust,  the  execution  of  which  had  devolved 
upon  the  court. 

The  counsel  for  the  defendant  strenuously  and  very  plausibly 
insisted,  that  the  large  discretion  which  was  given  to  the  donee, 
repelled  the  presumption  of  a  trust  in  favor  of  all  the  children, 
who  were  the  objects  of  the  power,  since  it  was  plainly  not  the 
intention  of  the  testator  that  all  should  take.  The  gift,  as  made 
by  the  testator,  was  not  to  all,  but  only  to  such  as  the  donee 
might  select,  and  consequently,  that  no  selection  having  been 
made,  there  was  no  gift  at  all.  To  declare  a  trust  in  favor  of  all 
the  children,  was  not  to  execute,  but  to  defeat  the  intention  of 
the  testator ;  nor  was  it  possible  for  the  court  to  make  a  selec- 
tion ;  the  power  of  doing  so  being  a  personal  confidence  reposed 
in  the  donee ;  a  discretion,  which  it  was  meant  that  he,  and  he 
alone,  should  exercise. 

The  master  of  the  rolls,  in  giving  his  opinion  upon  the  re- 
hearing, referred  to  Harding  v.  Glynn  as  exactly  in  point, 
remarking  that  the  only  distinction  was,  that  in  that  case  there 
were  words  of  request  and  desire,  (5  Ves.  503,  606,)  and  this 
distinction,  in  a  subsequent  part  of  his  opinion,  he  rejected  as 
wholly  immaterial.  As  to  the  constructioB.  of  the  power,  ho 
held  that  all  the  children  were  to  be  considered  as  the  objects 
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of  the  bounty  of  the  testator,  and  that  the  power  given  to  the 
nephew,  John  Brown,  was  to  be  regarded  as  a  power  merely  of 
selection.  The  gift  was  to  all,  although  the  donee  of  the  power, 
in  the  exercise  of  his  discretion,  might  limit  it  to  some.  The 
court  could  not  take  upon  itself  the  exercise  of  a  similar  discre- 
tion, but  could  carry  into  eflfect  the  intention  of  the  testator  by 
declaring  a  trust  for  all  who  were  the  objects  of  his  bopnty;  and 
in  several  passages  of  his  opinion,  the  learned  judge  referred  to 
Pierson  v.  Oamett^  as  having  settled  the  principles  by  which  he 
was  governed. 

The  case  of  Longmore  v.  Bromn^  (7  Ves.  124,)  preceded  the 
final  decision  of  Lord  Eldon  in  Brawn  v.  Iliggs^  but  it  was 
decided  upon  the  same  principle  and  partly  on  the  authority  of 
the  prior  decree  of  Lord  Alvanley.  The  power,  which  was 
given  to  executors,  was  declared  in  the  will  itself  to  be  a  trust, 
but  the  case  is  still  important  as  showing  that  where  a  discretion 
is  given  to  the  devisees  of  a  trust  power  in  the  selection  of  its 
objects,  if  the  discretion  is  not  exercised,  the  trust  will  be  en- 
forced in  equity,  for  the  equal  benefit  of  all  to  whom  any  portion 
of  the  property  might  have  been  given.  The  trust  in  this  case 
was,  that  the  executors  should  divide  the  personal  estate  of  the 
testator,  to  and  amongst  two  brothers  and  a  sister  or  their 
children.  As  the  executors  might  have  given  a  portion,  or  even 
the  whole,  to  the  children,  it  was  held  that  they  were  entitled  to 
share  equally  with  their  parents,  and  the  master  of  the  rolls  (Sir 
"William  Grant,)  decreed  a  distribution  per  capita  upon  this 
principle.  His  decision  is,  therefore,  a  pertinent  authority,  to 
prove  that  a  trust  is  not  converted  into  a  mere  power  by  the 
non-execution  of  which  it  is  defeated,  by  the  addition  merely  of 
the  right  of  selection. 

Brown  v.  Higgs  has  been  followed  in  numerous  cases,  and 
particularly  in  Parsons  v.  Barber^  (18  Ves.  475,)  PrevasiY. 
Clarke,  (2  Maddock,  458,)  and  Forbes  v.  BaU,  (3  Merivale,  437.) 
The  first  of  these,  Pa/rsons  v.  Barber,  was  not  cited  upon  the 
argument.  It  is  a  strong  case,  and  the  master  of  the  rolls  placed 
his  decision,  most  distinctly  and  emphatically,  upon  the  plain 
and  sensible  rule  of  Lord  Kenyon  and  Lord  Thurlow,  that  a  trust 
is  raised  whenever  the  objects  and  the  property  are  certain. 


NEW  YORK,  APRIL,  1850.  665 

Dominick  v.  Sayre. 

The  cases  that  have  now  been  cited  leave  unanswered  only 
this  single  objection,  that  the  construction  which  they  follow  is 
not  applicable,  when  the  estate  or  interest  of  the  donee  of  the   j 
power  is  less  extensive  than  that  which  the  power  enables  him 
to  create. 

It  is  not  easy  to  understand  why  this  circumstance  should  be 
permitted  to  vary  the  construction  of  the  power,  since  where  the 
terms  are  the  same,  they  would  seem  to  aflbrd  the  same  evidence 
of  the  intention  of  the  testator,  whatever  may  be  the  natm^e  of 
the  estate.  Whether  it  is  annexed  to  a  fee  or  to  a  life  estate,  as 
the  objects  and  the  property  are  certain,  no  reason  seems  to  exist 
why  the  general  rule  should  not  be  equally  applied,  /in  truth^ 
the  donee  of  the  power  is  in  both  cases  only  a  tenanx  for  life, 
since  where  a  power  annexed  to  a  fee  is  construed  as  a  trust,  its 
necessary  effect  is  to  cut  down  the  fee  into  a  life  estate5(  ^VTight 
v.  Atkyns^  17  Ves.  255.)  But  upon  whatever  grounds  this 
objection  may  rest,  it  is  met  and  refuted,  like  those  before  stated, 
by  express  decisions. 

In  BiLck  V.  Wade^  (3  Ves.  &  Bea.  198,)  the  testator  gave  a 
life  estate  to  his  wife,  with  a  power  to  dispose  of  one  third  of  the 
principal  of  his  estate  and  effects,  among  such  of  her  relations  as 
she  might  think  proper.  No  objection  was  raised  on  the  ground 
that  she  had  only  a  life  interest,  and  the  master  of  the  rolls 
decided,  that  as  the  power  was  not  general,  but  was  limited  to  a 
particular  class,  it  created  a  trust  in  favor  of  the  next  of  kin  of 
the  wife.  There  were  expressions,  however,  in  this  will,  ("  it  is 
my  will  and  desire,")  that  if  referred  to  the  disposition  to  be 
made  under  the  power — and  the  master  of  the  rolls  appears  so 
to  have  understood  them — ^were  clearly  imperative,  and  hence 
the  authority  of  the  decision,  as  bearing  upon  tlie  question  now 
under  consideration,  may  be  dpubted. 

In  Grierson  v.  Kersopp^  (2  Keen,  653,)  a  life  interest  only  was 
given  to  the  widow  of  the  testator,  with  the  power  to  sell  cei'tain 
real  estate,  and  to  distribute  the  proceeds  of  the  sale  amongst 
the  children  of  the  testator,  as  she  might  think  proper.  All  the 
children  died  in  the  lifetime  of  the  widow,  and  their  personal 
representatives  were  held  to  be  entitled,  plainly  upon  the  ground 
that  they  had  a  vested  interest  as  cesPuis  que  incet,  which  could 
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not  be  defeated  by  a  failure  in  the  execution  of  the  power.  It 
must  be  admitted,  however^  that  in  this  case  also,  the  terms  in 
which  the  power  was  created,  were  such  as  plainly  to  impose  a 
duty  of  execution. 

We  have  referred,  however,  to  the  two  last  cases  as  plainly 
contradicting,  and  therefore  overruling.  Crowding  v.  Crossling^ 
(2  Cox  Ch.  R.  396,)  and  other  similar  cases,  in  which,  although 
the  terms  of  the  power  were  certainly  imperative,  and  were  not 
denied  to  be  so,  yet  in  consequence  of  the  failure  in  its  execution, 
it  was  held  that  the  fee  descended  to  the  heir  at  law,  discharged 
firom  any  trust  in  favor  of  the  objects  of  the  powar,  and  this  upon 
the  sole  ground  that  the  donee  of  the  power  had  only  a  life  estate. 

The  cases  we  shall  next  cite,  it  will  be  seen,  are  not  liable  to 
the  exception  that  the  power  was  created  in  terms  that  rendered 
its  execution  imperative.  In  Whetmore  v.  Trdawney^  (6  Ves. 
129,)  the  testator  gave  to  his  wife  the  interest  of  certain  stock 
during  her  life,  with  power  to  devise  by  her  last  will,  five 
thousand  pounds  of  the  principal  amongst  her  nieces.  One  of 
the  questions  was,  whether  this  was  a  mere  power,  the  execution 
of  which  was  necessary  to  enable  the  nieces  to  take  any  thing, 
or  whether  they  had  a  vested  interest,  independent  of  tlie  power. 
This  question,  in  the  first  part  of  his  opinion.  Lord  Eldon  refused 
to  decide,  yet  in  a  subsequent  passage  he  in  effect  decided  it,  by 
holding  that  had  the  wife  died  during  the  lifetime  of  the  testator, 
the  nieces  would  have  been  entitled  to  the  £5000  at  his  decease, 
plainly  meaning,  would  have  been  so  entitled  under  his  will, 
which  they  could  only  be  by  construing  the  power  to  tlie  wife 
as  equivalent  to  a  gift  to  them ;  that  is,  by  construing  the  jx>wer 
not  as  discYetionary,  bnt  as  imperative. 

In  Brovm  v.  Pocock^  (6  Sim.  257,)  the  words  of  the  power  are 
not  recited,  but  they  seem  to  have  been  those  of  mere  authority, 
and  it  is  plain  that  the  donee  had  only  a  life  interest.  He  was 
a  mere  annuitant.  The  substance  of  his  power,  was  to  leave  by 
will  the  moiety  of  £8000  in  stock,  for  the  benefit  of  his  wife  and 
children,  and  the  vice-chancellor  was  of  opinion  that  it  was  a 
gift  to  them,  subject  to  the  execution  of  the  power,  and  the 
power  not  having  been  well  executed,  he  decreed  that  they  were 
entitled  to  a  moiety  of  the  stock  as  joint  tenants. 
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The  next  case  is  Orant  v.  Lyman^  (4  Biiss.  292.)  The  testator 
gave  a  life  estate  in  leasehold  property  to  his  wife,  with  power 
to  dispose  of  the  same  after  her  decease^  to  any  of  his  family 
8he  might  think  proper.  She  made  an  appointment  under  the 
power  to  a  relative  of  the  testator  more  distant  than  the  next  of 
kin,  and  the  master  of  the  rolls  held  it  to  be  a  good  execution  of 
the  power,  but  he  also  held,  that  had  the  power  not  been 
executed,  the  next  of  kin  to  the  testator  would  have  been  entitled, 
which  they  could  not  have  been  unless  the  power  was  construed 
as  raising  a  ti*ust  in  their  favor.  And  that  such  was  his  meaning 
is  rendered  certain  by  his  referring  to  Harding  v.  Glyrni^  in 
which  this  construction  was  adopted,  as  a  controlling  authority. 
This  case  ts  also  important  as  proving  that  the  learned  judge 
disregarded  entimly  the  supposed  distinction  between  words  ot 
request  and  those  of  mere  authority.  It  must  be  admitted, 
however,  that  in  this,  as  in  the  preceding  cases,  the  objection 
that  the  donee  of  the  power  had  only  a  life  interest,  was  not 
distinctly  raised,  and  therefore  was  not  passed  upon. 

But  the  objection  was  raised,  and  fiiUy  argued,  in  the  next 
case,  the  last  to  which  we  shall  refer,  R{irmiigh^  v.  PMI^mor^  (5 
Mylne  &  Craig  72,)  a  case  whicli,  we  think,  is  in  no  respect  dis- 
tinguishable from  the  present,  and  the  decision  in  which,  if  ad- 
mitted to  be  law,  and  looking  to  the  grounds  upon  which  it  was 
placed,  is  an  answer  to  the  entire  argument,  upon  the  part  of  the 
present  defendant.  Tlie  power  was  given  to  a  tenant  for  life,  it§ 
terms  were  those  of  mere  power,  not  of  discretion,  recommenda- 
tion, or  request ;  and  although  it  was  limited  in  its  execution  to 
a  particular  class,  the  donee  had  an  unlimited  right  of  selection. 
It  was  a  power  to  dispose  of  by  will,  all  the  real  and  personal 
estate  of  the  testator  amongst  his  nephews  and  nieces,  or  their 
children,  either  all  to  one  of  them,  or  to  as  many  of  them  as  the 
donee  of  the  power  might  think  proper.  The  counsel  for  the 
defendants  relied  upon  each  and  all  of  the  distinguishing  circum- 
stances that  have  been  mentioned,  as  proving  that  tlie  power  did 
not  impose  a  duty  of  execution,  but  vested  in  the  donee  an  abso- 
lute discretion,  wholly  inconsistent  with  the  supposition,  that  the 
nephews  and  nieces,  and  their  children,  took  any  interest  as 
cestaia  que  trust;  and  the  lord  chancellor  overruled  all  their 
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argnments  and  objections,  bj  holding  that  the  power  was  not 
discretionary,  but  imperative,  and  was  in  effect  a  gift  to  all  the 
nephews  and  nieces,  and  their  children,  subject  only  to  the  power 
of  selection  given  to  the  donee.  The  case  is  .very  fully  reported, 
and  the  opinion  of  Lord  Cottenham  is  particularly  able  and  lucid, 
and  leaves  no  doubt  whatever  as  to  the  true  grounds  of  his  deci- 
sion. He  remarked,  (page  95,)  that  much  argument  had  been 
urged  upon  the  ground,  that  the  donee  of  the  power  had  no 
estate  in  the  property  under  the  will,  beyond  a  life  estate ;  but 
that  in  his  view  of  the  case,  this  was  quite  immaterial.  It  was 
not,  indeed,  one  of  those  cases  in  which  expressions  are  added, 
as  to  the  disposition  of  the  property,  that  are  held  perse  to  fix  a 
trust  upon  the  gift,  but  that  it  was  sufficient,  if  a  declaration  was 
found  in  the  will,  of  who,  in  the  events  that  had  happened,  were 
to  be  the  cestuis  grue  trusty  and  when  that  is  sufficiently  expressed, 
it  is  immaterial  whether  the  donee  of  the  power  be  also  a  trustee, 
or  whether  the  trust  be  vested  in  others ;  in  other  words,  it  is 
immaterial  in  whom  the  fee  is  vested,  at  the  time  the  power  is 
to  be  executed,  if  the  persons  to  whwn  the  property  is  to  be,  or 
may  be,  given  by  an  execution  of  the  power,  are  designated  with 
sufficient  certainty.    There  is  then  a  trust  in  their  favor. 

In  reply  to  the  objections  arising  from  the  unlimited  right  of 
selection,  and  the  absence  of  recommendatory  or  precatory 
words,  his  lordship  observed,  that  it  was  shown  by  the  cases  to 
which  he  had  referred,  {Harding  v.  Glynn^  Brown  v.  Higgs; 
and  WiU%  v.  Bodington^  1  Atk.  409,  stated  more  fully  from  the 
register's  book,  6  Ves.  501,)  that  when  there  is  a  general  inten- 
tion in  favor  of  a  class,  and  a  particular  intention  in  favor  of 
individuals  of  that  class  to  be  selected  by  the  donee  of  the  power, 
and  the  particular  intention  fails  from  that  selection  not  being 
made,  the  court  will  carry  into  effect  the  general  intention  in 
favor  of  the  class.  In  every  siK>h  case,  tlie  power  is  so  given  as 
to  make  it  the  duty  of  the  donee  to  execute  it,  and  the  court  will 
not  pennit  the  objects  of  the  power  to  suffer  by  his  n^ligence 
in  its  execution,  but  fiistens  a  trust  upon  the  prop^iy  for  their 
benefit.  And  after  a  careful  analysis  of  the  opinions  of  the  mas- 
ter of  the  rolls,  and  of  Lord  Eldon,  in  Brovm  v.  JSigga^  his  lord- 
ship arrived  at  the  conclusion,^bat  the  general  intention  of  the 
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donor  of  the  power  to  give  to  a  class,  is  in  all  cases  sufficiently 
proven,  when  an  authority  and  power  are  confided  of  selection 
and  distribution ;  thus  plainly  saying,  that  words  of  mere  authority 
have  the  same  efficacy  in  creating  a  trust,  as  a  positive  direction) 
The  words,  in  their  ordinary'  acceptation,  may  be  diggreti^aary, 
but  in  a  court  of  equity  are  mandatory.  Connect  together  the 
several  propositions,  in  the  opinion  of  Lord  Cottenham,  and  they 
will  be  found  to  correspond  exactly  with  the  provisions  of  the 
revised  statutes,  that  a  power  is  always  a  trust,  when  a  disposi- 
tion is  limited  to  be  made  to  a  class ;  and  that  if  it  is  accompa- 
nied by  a  right  of  selection,  and  remains  unexecuted,  its  execu- 
tion must  be  decreed  in  equity,  for  the  benefit  equally  of  all  who 
are  its  objects. 

It  was  true,  as  was  argued  by  the  learned  counsel  for  the  pre- 
sent defendants,  that  in  Bun^augh  v.  Philcox^  the  lord  chancellor 
referred  to  other  expressions  in  the  will  of  the  testator,  which  he 
regarded  as  impergtive.  but  it  is  certain  that  he  referred  to  them 
only  as  fortifying  the  conclusions  on  which  he  had  before  rested, 
and  not  as  necessary  grounds  of  his  decision.  Had  no  such  ex- 
pressions or  provisions  been  found  in  the  will,  he  would  have  pro- 
nounced the  same  decree. 

Upon  the  authorities,  and  for  the  reasons  that  have  now  been 
stated,  we  are  clearly  of  opinion  that  the  power  in  the  will  of 
the  testator,  Francis  Dominick,  created  a  trust  which  we  are 
bound  to  enforce,  and  had  there  been  no  previous  cases  upon  the 
subject,  a  just  regard  to  tlie  intention  of  the  tQgJator  would  have 
led  us  to  the  same  conclusion.  A  power,  when  the  disposition 
which  it  aathorizcs  is  limited  to  a  particular  class,  unless  its  exe- 
cution is  made  in  terms  to  depend  upon  the  mere  discretion  of 
the  grantee,  always  creates  a  reasonable  presumption  that  the 
grantor  means  that  it  shall  be  executed,  and  his  intention  thus 
ascertained,  a  court  of  equity  is  bound  to  efiectuate  by  construing 
the  power  as  imperative. 

It  remains,  then,  only  to  inquire  how  and  in  whose  favor  the 
trust  we  have  declared  is  to  be  executed.  Its  objects  are  the 
"  male  descendants,  bearing  the  name  of  Dominick,  of  the  family 
of  the  testator.^'  The  word  "  family"  is  exceedingly  vague  and 
indefinite ;  so  much  so,  that  upon  the  sole  ground  of  the  imcer- 
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tainty  of  its  application,  Lord  Thurlow,  in  ffarland  v.  Trigg^  2. 
Bro.  Ch.  Ca.  142,  refused  to  decree  the  execution  of  a  power  as 
a  trust ;  but  his  decision  is  not  very  consistent  with  subsequent 
cases,  and  it  may  now  be  considered  as  settled,  that  it  is  the  duty 
of  the  court  to  give,  if  possible,  a  definite  meaning  to  the  ambi- 
guous tenn  "  family,''  by  a  reference  to  the  context  of  the  will, 
and  to  the  relative  situation  of  the  testator.  Thus,  where  the 
trust  related  to  real  estate,  the  family  of  the  testator  was  held  by 
Lord  Eldon  to  mean  the  heirs  at  law.  (  Wright  v.  Atkins^  In 
Grant  v.  Lyman^  where  the  trust  was  of  personal  property,  and  the 
testator  died  without  children,  it  was  confined  to  his  next  of  kin. 
Li  MacLeraih  v.  Bacon^  (5  Ves.  159,)  a  power  of  appointment  for 
the  benefit  of  a  married  woman  and  her  family,  was  construed, 
upon  the  whole  will,  to  include  her  husband,  and  an  appointment 
in  his  favor  was,  therefore,  sustained ;  and  in  Barnes  v.  Yatchy 
(8  Ves.  604,)  a  disposition  in  favor  of  the  families,  of  certain  per- 
sons named  in  the  will,  was  restricted  to  their  children,  exclu- 
sive of  the  parents.  We  agree  with  the  counsel  on  both  sides, 
that  it  is  proper  to  adopt  this  restricted  interpretation  in  the  pre- 
sent case,  and  therefore  hold,  that  by  the  "  family"  of  the  tes- 
tator, his  children  only  are  meant.  In  construing  the  power,  the 
children  are  to  be  considered  as  the  stock  of  descent,  and  their 
male  descendants  bearing  the  surname  of  Dominick,  the  objects 
of  the  trust. 

In  England,  it  is  settled  by  several  decisions,  that  where  a 
power  is  given  to  distribute  personal  property  among  the  rela- 
tions of  the  testator,  with  a  right  of  selection,  although  the  donee 
may  execute  the  power  in  favor  of  any  relative,  however  dis- 
tant, of  the  testator,  yet  if  its  execution  devolves  as  a  trust  upon 
a  court  of  equity,  it  will  be  confined  to  the  next  of  kin  entitled 
to  take  under  the  statute.  {Harding  v.  Glynn^  Grant  v.  Lyman^ 
before  cited ;  CoU  v.  Wade^  16  Ves.  27 ;  Mason  v.  Savage^  1 
Scho.  &  Lef.  112.)  And  it  occurred  to  as  upon  the  hearing,  that 
govenied  by  analogy,  it  might  become  our  duty  to  declare,  that 
only  those  male  descendants  are  entitled,  who  at  the  death  of  the 
donee  of  the  power  were  competent  to  take  under  the  statute  of 
descents,  and  that  in  fixing  their  relative  shares,  they  must  be 
held  to  take  per  stirpes  and  not  per  capita^  but  upon  further  con- 
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Bideration  we  are  satisiied  that  the  reasons  which  led  to  the 
adoption  of  the  rule  in  respect  to  relations,  have  no  application 
to  the  present  case,  and  that  the  supposed  analogy  does  not  exist 
The  execution,  as  a  trust,  of  a  power  to  distribute  among  rela- 
tions, if  the  term  were  held  to  include  all  related  by  blood  to 
the  testator,  would  be  impracticable.  There  are  no  means  by 
which  the  persons  so  entitled  can  be  ascertained,  and  the  gift 
would  be  void  for  uncertainty.  (2  Bro.  Ch.  Ca.  127 ;  4  Euss. 
272.)  But,  as  Lord  Thurlow  has  observed,  there  is  no  such 
hazard,  when  the  power  is  limited  in  its  execution  to  the  descend- 
ants of  a  testator,  or  of  any  other  living  person.  The  persons 
constituting  the  class  may  then,  without  diflSculty,  be  ascer- 
tained, and  the  number  will  usually  be  less  than  of  the  next  of 
kin  of  a  person  dying  without  children.  (2  Bro.  Ch.  Ca.  231.) 
We  therefore  decide  that  all  the  male  descendants  of  the  chil- 
dren of  the  testator,  bearing  the  name  of  Dominick,  who  were 
living  at  the  death  of  his  daughter  Margaret,  were  entitled,  as 
objects  of  his  trust,  to  equal  shares  as  tenants  in  common.  We 
have  found  only  three  cases  in  which  a  disposition  under  a  power 
was  limited  to  be  made  to  a  class  of  descendants  eo  nomine^  and 
in  each  of  these,  it  appears  to  have  been  held  that  the  persons 
forming  the  class  were  entitled  to  take  per  capita  and  not  per 
stirpes,  {Pierson  v.  Gametic  Parsons  v.  Barber^  before  cited ; 
Crosby  V.  Clare^  Amb.  397.)  The  names  of  all  the  persons  who 
are  entitled,  under  the  construction  of  the  trust  which  we  have 
adopted,  are  set  forth  in  the  pleadings,  and  it  is  alleged  that  aU 
are  now  before  us  as  parties  in  the  suit ;  but  when  the  rights  of 
a  class  are  conceraed,  it  is  the  invariable  practice  of  the  court  to 
ascertain  by  an  express  inquiry,  who,  as  belonging  to  the  class, 
are  the  persons  entitled. 

There  must,  therefore,  be  a  reference  to  a  suitable  person  to 
ascertain  and  report  what  male  descendants  of  the  children  of 
the  testator,  bearing  the  name  of  Dominick,  were  living  at  the 
death  of  his  daughter  Margaret,  and  are  now  living ;  and  if  any 
then  living  have  died,  who  ari^  entitled  as  their  heirs  or  devisees ; 
and  the  same  reference  must  also  take  a  proper  account  of  the 
rents  and  profits  received  or  accrued  since  the  death  of  Margaret 
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All  further  directions  are  reserved  until  the  coming  in  of  his 
re})ort. 

We  add  a  single  remark  in  conclusion.  It  may  be  thought 
that  we  have  bestowed  imnecessarj  pains  upon  the  consideration 
of  a  question  which,  owing  to  the  provisions  of  the  revised 
statutes,  it  is  not  probable  will  again  become  a  subject  of  legal 
discussion.  But  in  truth,  there  are  various  provisions  in  the 
article  of  Powers  in  tlie  revised  statutes,  upon  the  construction 
and  application  of  which  the  observations  that  have  been  .made, 
and  the  authorities  that  have  been  cited,  may  be  found  hereafter 
to  have  a  material  bearing. 


Franklin  and  others  v.  Pendleton  and  others. 

In  a  suit  on  a  bond,  executed  to  obtain  the  discharge  of  a  Teasel,  under  the  act  for 
attaching  ships  and  Tessels,  the  defendants  cannot  set  up  irregulaiitiea  or  defects  in 
the  affidavit  of  the  obligee  upon  which  he  became  an  attaching  creditor.  The 
question  is  not  on  the  sufficiency  of  the  affidavit,  but  on  the  validity  of  the  claim 
and  its  existence  as  a  lien. 

It  is  no  objection  to  such  a  bond,  that  the  condition  is,  to  pay  all  such  claims  as  have 
been  exhibited,  and  which  shall  be  established  to  have  been  subsisting  liens  ;  omitting 
the  words  "  at  the  time  of  exhibiting  the  same  respectively,"  contained  in  the 
statutory  provision  for  the  bond. 

Such  a  bond  is  not  taken  by  the  officer,  colore  officii,  it  not  being  to  himself,  or  for 
his  own  interest  or  protection. 

It  is  not  necessary  that  such  a  bond  should  appear  on  its  face  to  have  been  taken  by 
or  before  tlie  officer  who  issued  the  attachment. 

An  old  steamboat,  of  three  hundred  and  forty  tons,  was  fitted  up  for  a  theatre,  and 
used  as  such,  at  different  river  ports.  After  being  thus  fitted  a  new  enrolment  was 
taken  out.  Held,  that  she  was  liable  to  process  under  the  act  for  the  attachment 
of  ships  and  vessels,  in  favor  of  one  who  furnished  materials  for  repaiiing,  fitting, 
and  equipping  her,  although  a  part  of  the  same  were  used  for  the  fitting  up  of  the 
theatre,  as  dL^tinguished  from  the  hull. 

The  recital  in  the  bond  of  the  issuing  of  the  attachment,  is  sufficient  evidence  of  that 
fact  in  an  action  against  the  obligors. 

(Before  Dver,  Mason,  and  Campbell,  J.J.) 
March  14 ;  April  20,  1850. 

Cabe  subject  to  the  opinion  of  the  court.     The  cause  was 
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transferred  from  the  supreme  court,  where  it  was  tried  before 
Edmonds,  circuit  judge,  in  March,  1847.  The  action  was  debt, 
on  a  bond  executed  by  the  defendants  in  June,  1845,  to  the 
plaintiffs,  on  the  attachment  of  the  steamboat  Virginia,  by  them 
under  the  statute.  The  suit  was  prosecuted  for  the  benefit  of 
the  plaintiff,  G.  H.  Franklin,  whose  demand  against  the  vessel 
was  for  materials  furnished  to  one  Driggs,  at  his  request,  ab 
"  master^  owner^  or  agent^'^  towards  the  repairing,  fitting,  fiimish- 
ing,  or  equipping  the  vessel.  At  the  trial,  Franklin's  applica- 
tion to  the  circuit  judge,  to  become  an  attaching  creditor,  was 
produced,  which  stated  the  materials  to  have  been  furnished  to 
the  steamboat,  the  items  being  annexed ;  and  the  afiidavit  of  the 
witness  attached,  stated  that  the  debt  was  '^for  materials 
furnished  to  the  said  steamboat,  to  and  for  the  use  of  the  said 
vessel,  at  the  port  of  New  York." 

The  bond  executed  by  Pendleton  as  owner,  and  the  other 
defendants  as  sureties,  recited  the  seizure  of  the  steamboat  or 
vessel,  by  virtue  of  a  warrant  issued  on  the  application  of  some 
of  the  obligees ;  and  its  condition  was,  to  "  pay  the  amount  of 
all  such  claims  and  demands  as  have  been  exhibited,  which 
shall  be  established  to  have  been  subsisting  liens  upon  the 
said  vessel,  pursuant  to  the  provisions  of  the  eighth  chapter  of 
the  third  part  of  the  revised  statutes." 

The  defendants  proved,  that  previous  to  Franklin's  dealing 
with  the  steamboat,  she  had  been  used  as  a  planing  mill  at 
different  wharves  on  the  North  river,  and  was  then  turned  into  a 
theatre,  having  one  tier  of  boxes,  a  pit,  a  stage,  and  a  saloon  for 
refreshments.  She  was  fitting  for  this  purpose  when  Franklin's 
materials  were  supplied,  viz.  in  January,  February,  and  March, 
1845,  and  F.  knew  that  such  was  the  object  of  the  repairs  and 
refitment.  That  in  January,  1846,  the  owner  chartered  the 
steamboat  to  Driggs  and  others  for  three  years,  to  be  converted 
into  and  used  as  a  theatre,  with  the  privilege  of  purchasing  her 
at  $4500.  The  materials  used,  were  in  part  upon  the  hull  and  in 
part  were  for  the  fittings  of  the  theatre. 

The  plaintiffs  proved  that  the  steamboat  was  enrolled  in  New 
York,  April  23,  1845,  W.  8.  Pendleton  owner,  and  Driggs, 
master.    Previously,  she  had  been  enrolled  in  Philadelphia. 
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Was  built  in  Baltimore  in  1837 ;  her  tonnage  340  tons.  They 
also  proved  that  about  the  first  of  June,  1845,  she  was  at  Troy, 
at  the  dock.  Soon  after  she  was  on  the  ways  at  the  dry  dock  in 
New  York.  The  owner  at  that  time  resided  in  Philadelphia. 
The  enrolment  stated  Driggs  to  have  become  the  master  on  the 
Ist  of  April,  1845,  and  that  Pendleton  was  the  previous  master. 

E.  C.  Benedict^  for  the  plaintiffs. 

If.  B.  Blunty  for  the  defendants. 

By  the  Coukt.  Mason,  J. — ^The  right  of  the  plaintiff  to 
recover  in  this  cause  is  denied  principally  on  three  grounds. 

I.  It  is  alleged  that  the  affidavit  of  the  plaintiff,  as  an  attach- 
ing creditor,  presented  to  the  judge  who  issued  the  warrant,  is 
defective — that  it  does  not  state  whether  Driggs,  at  whose 
request  the  articles  were  furnished,  was  master,  owner  or  con- 
signee, but  only  that  he  was  one  or  the  other — ^that  the  articles 
are  stated  to  have  been  furnished  for  the  use  of  the  vessel,  and 
not  for  or  towards  the  building,  equipping  or  repairing  &c,  as 
required  by  the  act;  and  that  the  facts  and  circumstance 
establishing  the  demand  are  not  set  forth. 

It  might  be  a  sufficient  answer  to  these  objections,  to  say  that 
they  should  have  been  presented  to  the  officer  before  whom  the 
bond  was  taken,  on  a  motion  to  discharge  the  vessel  from  the 
claim  of  this  plaintiff,  and  that  the  voluntary  execution  of  the 
bond  is  a  waiver  of  the  alleged  defect,  and  an  admission  that 
the  plaintiff  had  complied  with  the  requisites  of  the  statute,  so 
as  to  entitle  him  to  the  benefit  of  the  bond. 

But  there  is  another  and  conclusive  answer,  and  that  is  that 
the  suit  is  now  on  the  bond,  which  is  executed  in  favor  of  the 
plaintiff,  and  is  conditioned  to  pay  all  such  claims  as  shall  have 
been  exhibited,  which  shall  be  established  to  have  been  subsist- 
ing liens  on  the  vessel.  That  a  claim  was  exhibited  by  this 
plaintiff  is  evidenced  by  the  execution  of  the  bond  in  his  favor — 
and  the  only  questions  now  are,  what  was  the  nature  and  amount 
of  the  claim,  and  was  it  a  subsisting  lien. 

Admitting  the  affidavit  to  have  been  defective  as  alleged,  the 
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qaestion  now  is  not  on  the  sufficiency  of  the  affidavit,  but  on  the 
validity  of  the  claim — and  the  plaintiff  is  not  by  reason  of  defects 
in  the  affidavit  excused  from  any  proofs,  nor  are  the  defendants 
shut  out  from  any  defence,  affecting  the  merits  of  the  action. 
The  affidavit  is  a  mere  preliminary  proceeding,  and  is  rendered 
unimportant  by  the  giving  of  the  bond. 

n.  It  is  said  that  the  bond  is  void  on  its  face — that  it  is  a 
bond  taken  colore  officii — ^and  is  wanting  in  the  essential  requi- 
sites of  the  statutory  bond  which  is  required  to  be  conditioned 
for  the  payment  of  all  such  claims  as  shall  have  been  exhibited, 
and  which  shall  be  established  to  have  been  subsisting  liens  at 
the  time  ofexhiMtifig  the  same  respectively^  whereas  the  condi- 
tion of  the  bond  in  question  omits  entirely  all  after  the  word 
"  Liens." 

The  case  of  Jihig  v.  Gihhs^  (26  Wend.  502,)  completely  answers 
this  objection.  In  the  bond  in  that  case,  the  same  words  were 
omitted  as  in  the  bond  before  us,  and  also  the  words,  "  as  shall 
have  been  exhibited,"  thus  making  it  conditional,  as  was 
contended  by  the  counsel,  for  the  payment  of  all  demands  which 
should  be  established  to  have  been  subsisting  liens  at  any  time, 
whether  the  same  had  been  exhibited  to  the  officer  or  not.  But 
the  court  of  errors  unanimously  held  that  it  was  not  a  bond  taken 
colore  officii^  for  though  taken  by  tke  officer  who  issued  the 
warrant,  it  was  not  a  bond  to  himself,  but  was  executed  to  and 
for  the  benefit  of  the  parties  suing  out  the  warrant ;  and  that  the 
variance  of  the  condition  from  the  terms  of  the  statute  did  not 
render  the  bond  void. 

Another  objection  was,  that  it  did  not  appear  by  the  recitals, 
that  the  bond  was  taken  before  the  officer  who  issued  the 
warrant.  But  the  statute  does  not  require  that  fact  to  be  inserted 
in  the  bond  or  in  any  recital  to  it.  Besides,  it  was  voluntarily 
executed  by  the  obligors,  without  notice  to  the  plaintiff,  and  has 
accomplished,  as  the  defendant  intended  it  should,  the  release 
of  the  vessel.  It  would,  therefore,  be  the  height  of  injustice,  to 
allow  the  defendants  to  avoid  a  security  thus  voluntarily  given 
by  themselves,  and  which  the  plaintiff  is  bound  to  accept,  on  the 
ground  of  technical  defects  or  informalities,  which  they  them- 
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selves  have  committed.    They  cannot  get  rid  of  their  obligations 
by  setting  up  their  own  negligence  or  fraud. 

m.  The  third  objection  is,  that  the  steamboat  Virginia  was 
not  a  vessel,  within  the  meaning  of  the  statute. 

She  was  a  vessel  of  the  burthen  of  three  hundred  tons  and 
upwards,  was  enrolled  and  licensed  for  the  coasting  trade,  and 
therefore  a  vessel  of  the  description  to  which  it  has  been 
expressly  held  that  the  act  applies,  {Walker  v.  BlackweU^ 
1  Wend.  557 ;  Marcy  v.  Nayes,  5  ffiU  36.) 

The  fact  that  she  had  a  theatre  erected  on  her  deck  did  not 
render  her  less  a  vessel,  or  in  any  manner  alter  her  character. 
She  was  to  be  employed,  and  was  employed,  in  sailing  from  port 
to  port,  with  the  view  of  being  profitable  to  her  owners  by 
theatrical  exhibitions,  instead  of  the  usual  mode  of  carrying 
freight  or  passengers ;  but  she  was  as  much  a  vessel,  within  the 
meaning  of  the  act,  when  employed  in  the  former  as  in  the  latter 
mode.  The  articles  furnished  by  the  plaintiff  were  ordered  for 
the  "  Steamboat  Virginia,"  and  were  charged  to  the  "  Steam- 
boat Virginia  and  the  owners,"  they  were  articles  necessarily 
used  in  the  repairing,  fitting,  furnishing  or  equipping  the  vessel, 
and  the  plaintiff  is  not  responsible  for  the  misapplication  of  any 
of  them  by  the  defendants  to  other  purposes.  It  is  proved, 
however,  that  the  gi*eater  part  of  them  were  actually  used  upon 
tiie  vessel,  as  distinguished  from  tlie  theatre. 

As  to  the  objection  that  the  plaintiff  did  not  prove  the  relation 
in  which  Driggs  stood,  whether  owner,  master  or  agent,  we  are 
of  opinion  that  there  was  sufficient  evidence  on  that  point  to  go 
to  the  jury,  and  that  the  non-suit  prayed  for  on  that  groimd  wcu 
properly  refused.  The  authority  of  Driggs,  as  master  or  agent, 
was  however  afterwards  clearly  proved  by  himself  when  he  was 
called  as  a  witness  for  the  defendant. 

The  same  remark  applies  to  several  other  exceptions  taken  to 
the  ruling  of  the  judge— such  as  the  admission  of  proof  of 
Driggs's  signature  to  tiie  order  for  the  articles  furnished  by  the 
plaintiflb,  and  the  refusal  of  the  judge  to  nonsuit  for  want  of  sufficient 
evidence.  Even  if  his  decisions  were  in  these  respects  erroneous, 
the  objections  were  afterwards  obviated  by  further  testimony. 
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The  defendants  also  excepted  to  the  decision  of  the  judge 
allowing  the  bond  to  be  read  in  evidence,  and  also  to  proof  of  the 
items  of  the  plaintiff's  claim  without  previous  proof  of  the 
preliminary  proceedings  on  issuing  the  attachment,  so  as  to  show 
that  the  officer  granting  the  warrant  had  jurisdiction.  The 
obvious  answer  to  this  is,  that  the  bond  itself  admitted  in  terms 
the  issuing  of  the  attachment,  and  is  against  these  defendants 
conclusive  evidence  of  the  jurisdiction  of  the  officer  and  of  the 
regularity  of  those  proceedings. 

We  think  that  none  of  the  objections  of  the  defendants  were 
well  taken,  and  that  the  plaintiff  is  entitled  to  judgment  on  his 
verdict 

Judgment  for  the  plaintiff. 


Ransy  and  Cheney  v.  Weed  and  others. 

Ilie  relation  of  principal  and  agent,  is  a  Yoluntaiy  relation,  springing  from  a  contract, 

to  which  the  consent  of  the  parties  is  essential. 
A  public  officer,  not  appointed  or  selected  by  the  party  whose  process  he  executes,  is 

not,  by  the  receipt  of  such  process,  made  the  agent  of  the  party. 
The  party  is  not  responsible,  on  the  footing  of  principal  and  agent,  for  the  acts  of  the 

officer,  unless  where  q;)ecial  directions  are  given  and  followed. 
A  sherifi'or  marshal,  to  whom  an  execution  against  property  is  delivered  to  be  served, 

does  not  thereby  become  the  agent  of  the  plaLntiff  in  the  full  legal  sense  of  the 

term. 
A  plaintiff  is  not  liable  to  the  publisher  of  a  newspaper,  for  an  advertisement  of  the  sale 

of  land,  made  by  the  sheriff  or  marshal,  under  the  plaintifTs  execution ;  where 

neither  he  nor  his  attomey  employed  the  publisher,  nor  gave  any  qiecial  directions 

on  the  subject. 
There  is  no  such  privity  of  contract  er  of  law,  between  the  plaintiff  in  the  execution 

and  the  publisher  of  the  newspaper,  as  to  render  the  former  personally  req>onflible 

for  the  publisher's  bill  for  advertising. 

(Before  Dues,  Mason,  and  Campbell,  J.J.) 
April  5  ;  April  20,  1850. 

■ 

MonoN  to  Bet  aside  the  report  of  a  referee,  in  an  action  of 
assumpsit,  transferred  from  the  supreme  court.  The  declaration 
was  fi)r  work,  labor,  services,  and  materials.  At  the  trial,  it 
appeared  that  the  defendants  in  this  suit  recovered  a  judgment 

Vol.  m.  87 
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in  the  circuit  court  of  the  United  States,  in  the  district  of  Michi- 
gan, against  one  Henry  Acker,  upon  which  an  execution  was 
issued  to  the  marshal  of  that  district.  The  execution  went  into 
the  hands  of  a  deputy  marshal,  wHo,  bj  virtue  of  it,  adyertised 
Acker^s  lands  for  sale  in  a  newspaper  published  by  the  plainti& 
in  the  state  of  Michigan.  The  sale  was  postponed  from  time  to 
time  by  the  deputy  marshal,  and  the  notice  of  the  sale  was  con- 
tinued in  the  plaintiffs'  newspaper  for  nearly  eighteen  months. 

It  was  not  proved  that  the  now  defendants  had  anything  to  do 
with  the  publication  or  the  employment  of  the  plainti& ;  or  tiiat 
their  attorney  interfered  in  the  matter,  beyond  issuing  the  execu- 
tion, and  directing  the  marshal  to  levy  upon  Acker's  real  estate^ 
The  referee  reported  in  favor  of  the  plaintiffs  for  the  sum  of  five 
hundred  and  ten  dollars. 

Jff.  A.  Weed  and  i>.  D.  Fields  for  the  defendants. 

T,  H,  Hodman  and  A.  Mann,  Jr,j  for  the  plaintiffs. 

By  the  CoiTRT.  DuEB,  J. — ^This  is  a  motion  to  set  aside  a 
report  of  a  referee,  as  contrary  to  law  and  evidence. 

The  action  is  brought  by  the  plaintiffs,  as  the  printers  and 
publishers  of  a  newspaper  in  the  state  of  Michigan,  to  recover 
the  amount  of  their  bill  for  printing  an  advertisement  of  the  sale 
of  real  estate,  under  an  execution  which  was  issued  from  the 
circuit  court  of  the  United  States  for  that  district,  upon  a  judg- 
ment recovered  in  that  court,  by  the  present  defendants.  The 
plaintiffs  were  employed  and  authorized  to  publish  the  adver- 
tisement, and  to  continue  its  publication  with  notices  of  the  post- 
ponement of  sale  from  week  to  week,  for  a  period  of  nearly 
eighteen  months,  by  the  deputy  manshal,  in  whose  bands  the 
execution  had  been  placed  for  collection,  and  it  is  insisted  that 
this  employment  created  such  a  privity  between  the  plaintiflfe 
and  defendants,  as  entitles  the  former  to  maintain  this  action. 
The  referee,  adopting  this  view  of  the  case,  has  reported  that 
there  is  due  to  the  plaintiffs,  the  sum  of  five  hundred  and  ten 
dollars,  which  is  the  amount  of  their  bill  exclusive  of  interest 

Upon  the  hearing,  various  objections  to  the  report,  arising 
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upon  the  facts  as  well  as  upon  the  law,  were  forcibly  urged  hj 
the  counsel  for  the  defendants,  but  the  only  question  we  have 
found  it  necessary  to  consider,  and  shall  determine,  is  the  main 
question  of  law,  upon  which  the  right  of  the  plaintiffs  to  recover 
at  all,  depends,  namely,  whether  there  exists  such  a  privity  of 
conti*act  or  of  law,  between  them  and  the  defendants,  as  can 
render  the  latter  personally  liable* 

In  considering  this  question,  we  dismiss  at  once  the  allegation 
that  the  deputy  marshal  who  employed  the  plaintiffs,  is  to  be 
r^arded  as  the  immediate  agent  of  the  defendants,  and  was 
rendered  so  by  the  special  instructions  given  to  him  by  the 
attorney  for  the  defendants,  in  relation  to  the  publication  and 
continuance  of  the  advertisement.  We  dismiss  the  allegation, 
not  as  unsound  in  law,  but  as  unsupported  by  the  evidence. 
The  testimony  of  the  deputy  marshal  in  regard  to  his  instruc- 
tions, is  exceedingly  vague,  and  standing  alone,  would  be 
inconclusive,  and  the  inference,  that  has  been  drawn  from  his 
testimony,  is  positively  contradicted  and  shown  to  be  groundless, 
by  the  evidence  of  the  attorney  and  of  the  marshal  himself. 
We  cannot  believe,  and  shall  not  intend,  that  the  referee  founded 
his  report  upon  the  truth  of  an  allegation  which  is  destitute  of  a 
semblance  of  adequate  proof.  We  must  consider  the  act  of 
the  deputy  as  the  act  of  the  mai-shal,  and  as  an  act  performed 
by  him,  not  under  special  directions  from  the  defendants  or 
their  attorney,  but  in  the  discharge  of  a  duty  which  the  law 
imposed  upon  him. 

In  our  judgment,  therefore,  the  liability  of  the  defendants 
depends  solely  upon  the  proper  answer  to  be  given  to  the 
general  question,  whether  the  plaintiff  in  an  execution  is  directly 
and  personally  responsible  upon  every  contract  which  the 
marshal  or  sheriff,  to  whom  the  execution  has  been  delivered, 
may  find  it  necessary  or  convenient  to  make,  in  order  to  render 
the  process  effectual  ? 

We  have  searched  in  vain  for  any  direct  authorities  in  support 
of  the  affirmative  of  this  proposition,  and  certainly  none  such 
have  been  produced  or  referred  to  by  the  counsel  for  the  plain- 
tiffi.  We  think  it  may  be  very  safely  averred,  that  no  adjudged 
case  resting  upon  this  principle,  is  to  be  found  in  the  English 
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reports  or  in  our  own.  The  mere  novelty  of  an  action,  it  is  tnie, 
is  not  conclusive  to  prove  that  it  is  not  maintainable,  since  cases 
have  frequently  arisen,  and  may  still  be  expected  to  arise,  in 
which,  although  no  precedents  are  found,  it  may  be  demonstrated 
that  the  remedy  which  is  sought,  ought  not  to  be,  and  without  a 
violation  of  principle  cannot  be  denied  ;  but  it  must  be  borne  in 
mind  that  it  is  only  by  such  a  demonstration,  that  the  strong 
presumption,  which  arises  from  the  total  absence  of  precedents, 
can  be  overcome. 

The  argument  that  has  been  relied  on  in  this  case  as  supply- 
ing this  demonstration  may  be  stated  in  a  few  words.  It  is  said 
that  a  marshal  or  sheriff,  to  whom  a  fi.  fa.  or  other  process  has 
been  delivered,  becomes  by  the  very  act  of  its  delivery  the 
agent  of  the  plaintiff  in  whose  favor  it  is  issued.  When  the 
plaintiff  is  known  to  the  person  with  whom  the  officer  deals  in 
the  course  of  his  employment,  the  presumption  that  an  exclusive 
credit  is  given  to  the  officer  may  perhaps  be  admitted ;  but  when 
the  plaintiff,  as  in  the  present  case,  is  unknown,  this  presump- 
tion is  repelled,  and  the  general  rule  of  law  then  applies,  that 
an  unknown  principal  when  discovered,  is  directly  and  person- 
ally liable,  upon  every  contract  made  by  his  agent  within  the 
scope  or  limits  of  his  agency. 

The  links  in  this  chain  of  reasoning  are  perfectly  connected, 
and  if  the  truth  of  the  premises  is  admitted,  that  of  the  conclusion 
cannot  be  denied ;  but  if  we  do  not  greatly  err,  the  argument 
fails  in  its  foundation,  and  assumes  the  very  position  that  was 
necessary  to  be  proved.  It  assumes,  that  the  relation  of  principal 
and  agent  subsists  between  the  officer  and  the  suitor,  and  this 
assxmiption,  we  apprehend,  is  not  merely  gratuitous,  but  is 
inconsistent  with  the  nature  of  the  relation  which  it  supposes  to 
exist. 

"We  have  always  understood,  and  until  better  instructed,  must 
continue  to  believe,  that  the  relation  of  principal  and  agent,  is 
in  all  cases  a  voluntary  relation,  springing  from  a  contract,  to 
which,  as  to  all  other  contracts,  the  consent  of  the  parties  is 
essential.  It  is  described  and  treated  as  a  purely  voluntary 
relation  by  all  the  text  writers,  by  Paley,  by  lavermore,  and  by 
Judge  Story,  whose  treatise  upon  the  subject,  although  one  of 
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the  earliest,  is  perhaps  the  most  complete  and  acem^te  of  his 
numerous  publications.  As  all  these  writers  explain  the  relation, 
it  is  from  the  principal,  and  from  the  principal  alone,  that  the 
agent  derives  his  authority.  It  is  the  will  of  his  principal  that 
fixes  the  limits  of  his  authority,  regulates  its  exercise  and  deter- 
mines its  existence.  The  principal  appoints,  directs,  controls, 
removes  him.  It  is  plain  that  these  observations  cannot  be 
applied  to  the  relation  between  the  marshal  or  sherifi^  and  the 
suitors,  who  in  the  prosecution  of  their  legal  rights  are  con- 
strained to  employ  him.  As  they  have  not  the  power  of 
selection  nor  he  the  liberty  of  refusal,  it  cannot  be  said  that  this 
relation  flows  from  the  will  of  the  parties.  It  is  the  creation  of 
the  law,  not  the  result  of  a  contract.  He  is  a  public  officer,  who, 
when  he  acts  for  individuals,  acts,  not  by  virtue  of  their  choice 
or  of  his  own  agreement,  but  in  discharge  of  a  positive,  inde- 
pendent duty.  He  is  appointed  by  the  government,  or  elected 
by  the  people,  is  removable  only  by  the  appointing  power  or  by 
process  of  law,  and  unless  where  special  instructions  are  given 
to  him,  it  is  the  law,  and  the  law  alone,  that  defines  his  authority 
and  prescribes  his  duties,  and  controls  him  in  their  discharge. 
When  special  directions  are  given  to  him,  the  plaintiff  is, 
doubtless,  responsible  for  his  acts,  so  £Eir  as  the  directions  are 
followed,  and  in  such'  cases  the  officer,  within  a  limited  sphere 
and  in  a  restricted  sense  of  the  term,  becomes  the  agent  of  the 
suitor ;  but  setting  aside  these  exceptional  cases,  the  assertion 
that  they  are  connected  by  the  relation  of  principal  and  agent, 
is  not  simply  gratuitous,  but  as  the  observations  we  propose  to 
make  we  think  will  evince,  is  repugnant  to  established  principles, 
and  is  contradicted  by  the  authorities. 

If  this  relation  exists,  it  must  exist  with  all  its  legal  conse- 
quences^ for  no  reason  has  been,  nor,  we  think,  can  be  given  for 
the  exclusion  of  any.  If  this  relation  exists,  the  general  rights, 
duties  and  responsibilities  of  the  parties,  must  be  the  same  that 
are  admitted  to  flow  from  it  in  other  cases.  Hence,  if  the  plain- 
tiff in  an  execution,  as  the  principal,  is  liable  on  every  contract 
made  by  the  officer,  with  a  view  to  the  execution  of  the  process, 
as  principal,  he  must  be  just  as  liable  to  third  parties  for  the 
misconduct  and  the  negligence  of  the  officer,  his  torts  and  his 
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omissions  in  the  course  of  the  same  employment.  This  conse- 
quence is  inevitable,  if  the  employment  of  the  officer  to  execute 
the  process,  constitutes  an  agency  in  the  ordinary  and  legal  sense 
of  the  terra,  (Story  on  Agency,  §§  308  and  452,  and  the  cases 
there  cited  ;)  and  according  to  Judge  Storj^,  this  liability  attaches, 
even  where  the  principal,  so  fiir  from  having  authorized,  justified 
or  participated,  in  the  wrongful  acts  of  the  agent,,  has  disapproved 
of  and  condemned  them.  If,  therefore,  a  marshal  or  sheriff  seize 
and  sell  the  goods  of  A,  imder  an  execution  against  B,  the  plain- 
tiff, as  his  principal,  must  be  immediately  liable  to  the  owner  in 
an  action  of  trespass  or  trover,  although  the  proceeds  of  the  sale 
not  having  been  paid  to  him,  he  has  derived  no  benefit  from  the 
act,  and  it  is  clearly  proved,  neither  directed  nor  in  any  manner 
assented  to  its  performance,  but  on  the  contrary,  as  soon  as  it 
came  to  his  knowledge,  condemned  And  rejected  it. 

Nor  can  the  responsibility  of  the  plaintiff  as  principal  be  con- 
fined within  these  limits ;  he  is  just  as  liable  for  the  acts  and 
proceedings  of  every  sub-agent,  whom  the  marshal  or  deputy 
may  choose  to  employ,  that  is  of  every  deputy  into  whose  hands 
the  execution  may  be  passed.    A  privity  exists  between  a  sub- 
ordinate agent  and  the  principal  in  all  cases,  where  the  consent 
of  the  principal,  to  his  employment,  is  expressed  or  implied,  and 
the  law  implies  this  consent  in  every  case  where  the  employment 
is  rendered  necessary  by  the  nature  of  the  agency,  or  is  justified 
by  a  general  usage.     (Story,  §§  387,  201,  217  a.)    Upon  both 
these  grounds,  if  a  plaintiff,  whose  execution  has  been  delivered 
to  the  sheriff,  is  to  be  regarded  as  a  principal,  his  consent  to  the 
employment  of  a  deputy  in  the  service  of  a  process,  must  be 
implied,  and  a  reciprocal  liability  is  the  necessary  consequence 
of  the  privity  which  is  thus  created.    He  must  be  personally 
bound  to  compensate  the  sub-agent  for  his  services,  and  the  sub- 
agent  is  directly  liable  to  him  for  any  breach  of  duty  in  the 
course  of  his  employment ;  nor  is  this  all,  where  a  sub-agent  is 
employed  with  the  consent  of  the  principal,  the  responsibility  of 
the  original  agent,  except  as  to  third  parties,  wholly  ceases, 
(Story,  217  a,  313,  201.)    Hence,  if  an  under  or  deputy  sheriff, 
embezzles  or  refuses  to  pay  over  the  moneys  which  he  has  col- 
lected upon  an  execution,  he  is  not  only  personally  liable  to  the 
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plainti£^  but  the  sheriff  is  not  liable  at  all.  Considered  as  an 
agent  of  the  plaintifl^  the  sheriff  has  discharged  the  whole  duty 
which  the  law  imposed  upon  bizn,  and  no  action  can  be  main- 
tained against  him. 

It  is  sufficient  to  have  stated  these  propositions,  and  it  is  need- 
less to  eite  authorities  to  show  that  they  are  just  as  contrary  to 
law,  as  to  an  unprejudiced  mind  they  must  appear  to  be,  to 
reason  and  justice.  It  is  settled  by  numerous  decisions  that  the 
sheriff  is  responsible,  and  is  alone  responsible,  for  the  acts  of  his 
subordinate  officers,  and  that  as  against  them  no  action  £xinded 
upon  a  breach  of  duty  can  be  maintained,  except  by  the  sheriff 
himselfl  They  are  not  liable  either  to  third  parties,  or  to  the 
suitors  in  whose  immediate  service  tliey  may  be  acting.  (^Morae 
V.  Slue^  1  Ventria  238;  Cameron  v.  Reynolda^  Cowper  403; 
Mchvtyre  v.  TrumhuU^  7  JohA.  35,  36,  note ;  Tattle  v.  Lave^  7 
Ibid.  471 ;  Paddock  v.  Cairieron^  8  Cow.  212  ;  Walden  v.  Davi- 
son^ 15  Wend.  575 ;  Colvbi  v.  Holirook^  2  Comet.  126 ;  Paley 
on  Agency,  396;  Story,  §  310.)  It  is  true  that  in  TuMU 
V.  Love^  an  undersheriff  was  held  to  be  liable  to  the  plaintiff 
for  moneys  collected  upon  an  execution,  but  it  was  upon 
an  express  promise  of  the  de&ndant  that  the  conrt  placed  its 
decision,  admitting  in  the  plainest  terms,  that  had  no  such 
promise  been  proved  the  action  €ould  not  have  been  sustained. 
In  all  the  ca^es  that  have  been  cited,  to  which  many  mighi 
be  added,  the  sole  ground  of  the  decision  is,  that  suboixlinate 
officers,  OS  the  known  agents  of  the  sherifi^  are  accountable 
to  him  alone  as  their  principal,  and  oonsequently  that  no  privity 
exists  between  them  and  the  suitors  or  other  persons  to  whom  the 
sheriff  may  be  responsible.  Tliey  are  decisions,  therefore,  which 
eould  not  have  been  made,  liad  the  sheriff  been  considered  as  the 
original  and  primary  agent,  for  upon  this  supposition,  the  privity, 
virhich  is  denied,  must  have  arisen. 

We  do  not  deny,  but  on  the  contrary  distinctly  admit,  that  in 
every  civil  suit  in  which  the  sheriff  is  employed,  a  privity,  and 
therefore  a  mutual  liability,  does  exist  between  him  and  the 
plaintiff,  but  it  is  a  privity  which  the  law,  and  not  the  consent 
oi  the  parties,  creates  and  defines. 

It  does  not  iiaw  from  the  ordinary  relation  of  principal  and 
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agent,  nor  is  it  governed  by  the  roles  upon  which  the  rights  and 
liabilities  of  the  parties  in  that  relation  usnallj  depend.  There 
is,  indeed,  a  paHial  analogy,  by  which  the  counsel  for  the  plain- 
tiff and  the  referee  have  pi'obably  been  misled,  but  the  analogy 
fiEiils  in  the  material  circumstances  upon  which  the  liability  of 
a  principal  for  the  acts  of  his  agent  is  reasonably  founded.  It  is 
perfectly  just,  that  he,  who  employs  an  agent,  should  be  re- 
sponsible for  the  acts,  within  the  scope  of  his  authority,  of  the 
person  whom  he  selects,  trusts  and  controls ;  but  it  is  not  just 
that  any  person  should  be  responsible  for  the  acts  of  a  public 
officer,  whom,  without  regard  to  his  own  wishes,  the  law  com- 
mands, and  unless  he  choose  to  abandon  his  rights,  compels  him 
to  employ. 

It  is  not  just  that  he  should  be  liable  for  the  acts  of  a  person 
whom  he  does  not  select,  may  not  trust,  and  has  no  power  to  re- 
move. So  &r  as  by  special  instructions  he  c(Hitrols  his  discre- 
tion, and  so  far  as  he  participates  in  the  wrongful  acts  of  the 
officer,  he  is  justly  liable,  and  no  further. 

The  remarks  that  have  been  made  lead  us  necessarily  to  the 
conclusion  that  the  referee  has  erred  in  founding  his  report  upon 
the  supposition  of  an  existing  privity  between  the  parties,  which 
entitles  the  plaintiffs  to  maintain  this  action;  he  has  erred  in 
deciding  that  the  defendants  were  in  any  sense  parties  to  the 
contract  upon  which  the  claim  of  the  plaintifis  is  founded.  It 
is,  therefore,  impossible  for  us  to  confirm  his  report.  We  have 
purposely  abstained  from  any  remarks  upon  the  nature  of  the 
plaintiffs'  demands,  since  we  desire  it  to  be  understood,  as  is 
the  fact,  that  the  special  circumstances  of  the  case  have  had  no 
influence  upon  our  decision.  The  demand  of  the  plaintifib, 
extravagant  as  the  amount  seems,  and  unusual  as  it  certainly  is, 
may  be  perfectly  reasonable  and  just  as  against  the  maishd  or 
his  deputy ;  and  if  so,  it  is  against  them,  or  one  of  them,  that  the 
plaintiffi  must  seek  their  remedy.  They  have  no  right  to  call 
upon  the  defendants,  who,  as  to  them,  are  strangers. 

The  report  must  be  set  aside,  with  costs  to  abide  the  event, 
and  the  order  for  a  reference  must  also  be  vacated,  since,  as  the 
case  now  appears,  it  is  manifestly  proper  that  it  should  proceed 
to  a  trial  in  the  ordinary  way.    If  upon  the  trial  no  oth^ 
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evidence  shall  be  addaced  than  the  report  contains,  the  judge, 
if  onr  opinion  shall  be  followed,  will  either  nonsuit  the  plaintiffs, 
or  direct  a  verdict  for  the  defendants ;  and  if  we  have  erred,  the 
plaintiffs  will  then  have  the  opportunity  of  correcting  the  error, 
by  an  appeal  to  a  higher  tribunal. 


Kipp  &  Brown  v,  "Wiles. 

Where  an  execatory  contract  for  the  sale  of  merchandise  is  broken  by  the  failure  of 
the  vendor  to  deliver  according  to  its  terms,  the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  and  the  market  value  of  the  article  at  the  time 
stipulated  for  its  delivery. 

The  defendant,  in  October,  1845,  made  a  contract  to  deliver  to  the  plaintiff  a  load  of 
oats, " on  or  about  the  first  of  November  next"  In  an  action  to  recover  damages 
for  the  non-delivery  of  the  oats,  held  that  the  measure  of  damages  was  the  difforenee 
between  the  contract  price  and  the  market  value  of  the  oats  within  a  reasonable  time 
after  the  first  of  November. 

What  is  a  reasonable  time,  in  such  a  case,  is  a  question  of  fact  for  the  jury  to  deter- 
mine, taking  into  consideration  all  the  circumstances  of  the  case. 

It  is  no  answer  to  an  action  to  recover  damages  for  a  breach  of  a  contract  for  the  sale 
of  goods,  that  the  plaintiff  were  infonncd  by  a  person  professing  to  act  as  the 
defendant's  attorney,  that  the  defendant  did  not  intend  fulfilling  the  same. 
(Before  Duer,  Mason,  and  Campbell,  J.J.) 
April  4 ;  April  20,  1850. 

Tfiis  was  an  action  of  assumpsit,  bronght  to  recover  damages 
for  the  breach  of  a  contract  made  by  the  defendant,  for  the  de- 
livery of  a  quantity  of  oats  to  the  plaintiff  in  the  city  of  New 
York. 

The  cause  came  on  for  trial  before  the  Hon.  JoHif  W.  Ed- 
monds, circuit  judge,  on  the  26th  day  of  April,  1847. 

Upon  the  trial,  the  contract  was  read  in  evidence  as  follows  : 

*'  Memorandum  or  agreement  made  between  John  J.  Wiles,  of 
Canajoharie,  Montgomery  co.,  of  the  first  part,  and  Solomon 
Kipp  and  Abraham  Brown,  of  the  second  part : 
"  The  party  of  the  first  part  agrees  to  deliver  in  the  city  of  New 

York,  at  the  foot  of  Twenty-sixth  street,  North  river,  two  canal- 
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boat  loads  of  good  Northern  JefferBon  county  oats,  of  this  year's 
growth,  containing  about  7,000  bushels,  more  or  less ;  one  load 
now  on  the  Erie  Canal,  and  the  other  load  to  be  delivered  on  or 
about  the  first  of  November  next ;  for  which,  the  party  of  the 
second  part  agrees  to  pay  the  party  of  the  first  part  forty-one 
cents  per  bushel  as  fast  as  delivered. 
"  Syracuse,  8th  Oct.,  1845. 

"  JOHN  J.  WILES, 
"  By  David  Wims." 

The  authority  of  David  Wiles  to  execute  the  contract,  and  the 
fiiilure  of  the  defendant  to  deliver  any  part  of  the  oats,  was 
proved  by  evidence  sufficient  presumptively  to  establish  the 
plaintiff's  case. 

Tlie  evidence  as  to  the  i)rice  of  oats  during  the  months  of 
October  and  November,  1845,  was  somewhat  variant.  According 
to  the  witnesses,  the  price  between  the  1st  of  November  and  the 
Ist  of  December,  ranged  from  48  to  52  and  53  cents  per  bushel. 
On  the  12th  of  November,  the  plaintiffs  purchased  a  quantity  at 
51^  to  52  cents.  From  the  18th  October  to  the  25th,  the  price 
ranged  from  41  to  43  cents. 

The  defendant  gave  some  evidence  to  show  that  before  No- 
vember, he  notified  the  plaintiffs,  that  he  would  not  fulfil  the 
contract. 

The  judge  charged  the  jury,  "  that  the  whole  merits  of  the 
case  depended  upon  the  question  whether  David  Wiles  had 
authority  to  make  the  contract  referred  to,  and  that  if  he  had, 
the  plaintiffs  were  entitled  to  recover ;  that  as  to  the  amount  of 
damages,  if  the  jury  found  for  the  plaintiffs,  the  rule  of  damages 
was  not  that  claimed  by  the  plaintiffs'  counsel,  the  price  which 
the  plaintiffs  had  to  pay  for  other  oats  to  replace  those  mentioned 
in  the  contract,  or  the  highest  price  antecedent  to  the  com- 
mencement of  the  suit ;  but  that  they  were  restricted  to  the  price 
of  the  oats  at  the  time  they  were  to  have  been  delivered,  viz.  to 
allow  a  reasonable  time  for  the  delivery  of  the  first  load,  and  the 
first  day  of  November  for  the  second." 

To  the  latter  part  of  the  judge's  charge,  the  plaintiflfe'  counsel 
excepted,  and  requested  the  court  to  charge  that  the  plaintiffi 
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were  entitled  to  the  price  oata  brought  a  reasonable  time  after 
the  Ist  of  November,  1845,  inasmuch  as  they  would  have  been 
bound  to  have  accepted  a  delivery  for  several  days  subsequent 
to  the  first  of  November.  The  judge  refused  so  to  charge,  and 
the  plaintiffs'  counsel  excepted. 

The  jury  gave  a  verdict  for  the  plaintifis,  for  six  cents 
damages ;  and  the  plaintiffs  moved  for  a  new  trial  in  this  court, 
to  which  the  cause  was  transferred. 

A.  Z.  Jordan^  for  the  plaintiffs. 

fT.  E,  Cary^  for  the  defendant. 

By  the  Couet.  Mason,  J. — ^This  case  came  up  on  a  bill  of 
exceptions  taken  by  the  plaintiffs.  The  defendant  had  entered 
into  a  written  contract  to  deliver  to  the  plaintiffs  two  boat  loads 
of  oats,  containing  about  seven  thousand  bushels,  more  or  less, 
one  load  represented  to  be  at  that  time  on  the  Erie  canal,  and 
the  other  load  to  be  delivered  about  the  first  of  November  then 
next,  for  which  the  plaintiffs  agreed  to  pay  forty-one  cents  per 
bushel  as  soon  as  delivered.  The  defendant  failed  entirely  in 
the  delivery,  and  the  judge  charged  the  jury  that  the  plaintiffs 
were  restricted  in  their  recovery  to  the  price  of  the  oats  at  the 
time  the  two  loads  were  respectively  to  have  been  delivered,  viz. 
a  reasonable  time  after  the  contract  for  the  first  load,  and  the 
first  day  of  November  for  the  second.  To  the  latter  part  of  this 
charge,  to  wit,  that  the  plaintiffs  were  restricted  as  to  the  last 
load,  to  the  price  on  the  first  of  November,  the  plaintiffs'  counsel 
excepted.  They  also  requested  the  judge  to  charge  that  the 
plaintiffs  were  entitled  to  the  price  oats  brought  a  reasonable 
time  after  the  first  of  November,  inasmuch  as  they  would  have 
been  bound  to  have  accepted  a  delivery  for  several  days  after 
that  day.  The  judge  refused  so  to  charge,  and  the  plaintifis' 
counsel  excepted. 

We  are  of  opinion  that  the  learned  judge  erred  in  restricting 
the  jury  to  the  price  of  the  oats  on  the  1st  of  November.  The 
words  "  on  or  about"  the  first  of  November,  in  the  contract, 
show  that  the  defendant  did  not  intend  to  bind  himself  to  a  strict 
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compliance  on  that  day.  He  might  have  delivered  a  few  days 
previously,  and  the  plaintiff  would  have  been  forced  to  take  the 
oats  and  pay  for  them.  The  same  obligation  would  have  rested 
on  them,  if  the  oats  had  been  delivered  shortly  after  that  day. 
It  must  have  been  a  reasonable  time  after,  but  to  insist  on  the 
defendant's  performing  on  that  precise  day  and  no  other,  wiien  he 
had  refused  to  bind  himself  to  that  day,  would  be  at  variance 
both  with  the  letter  and  spirit  of  the  contract. 

What  would  have  been  a  reasonable  time  was  a  question  for 
the  jury,  taking  into  consideration  all  the  circumstances  of  the 
case,  {Ellis  v.  TTwrnpaon^  3  Mees.  &  Wels.  445.)  But  until  that 
reasonable  time  had  elapsed,  the  plaintiff  would  have  been 
bound  to  take  the  oats  if  tendered,  and  they  are  consequently 
entitled  to  recover  upon  the  defendant's  failure  to  deliver,  the 
difference  between  the  contract  price  and  the  market  price  on  the 
last  day  they  would  have  been  bound  to  receive  them.  {Davis 
V.  Shields,  24  Wend.  322.) 

It  is  no  answer  to  say  that  the  plainti&  were  informed  by  a 
letter  from  George  Smith,  whose  authority  to  act  in  the  matter 
does  not  appear,  that  the  defendant  did  not  intend  to  fulfil,  and, 
therefore,  they  might  have  purchased  elsewhere,  without  refer- 
ence to  the  contract.  The  jury,  however,  have  foimd,  that  not- 
withstanding that  letter,  the  defendant  was  bound  to  perform. 
He  might  therefore,  as  the  plaintiffs  had  not  released  him, 
still  have  made  up  his  mind  to  make  the  deliveries ;  and  it  is  by 
no  means  certain  that  the  plaintiffs  would  not  have  been  bound 
to  receive  the  whole  quantity,  if  tendei*ed  on  or  about  the  1st  of 
November. 

We  cannot,  under  this  bill  of  exceptions,  inquire  into  the 
authority  of  David  Wiles  to  make  this  contract  for  his  father. 
That  was  a  question  of  fact  on  which  the  jury  have  passed.  On 
a  new  trial  the  defendant  will  of  course  be  at  liberty  to  submit 
die  question  anew. 

The  exception  to  the  charge  of  the  judge  was  well  taken,  and 
a  new  trial  must  be  granted.    Costs  to  abide  the  event. 
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As  a  general  rule,  a  party  who  wishes  to  disaffirm  a  contract,  is  bound  to  return 
whatever  he  has  received  upon  it.  But  this  is  upon  the  condition,  that  such  party 
shall  thus  restore  himself  to  his  own  original  position. 

There  are  cases  where  the  omisrion  to  return  may  be  excusable,  in  point  of  law. 

The  defendant  obtained  from  the  plaintiff  merchandise  under  fraudulent  representa* 
tions,  paying  part  of  the  price  in  cash,  and  giving  his  note  for  the  balance.  At  the 
maturity  of  the  note,  the  defendant  could  not  be  found,  upon  inquiry,  at  his  last 
place  of  residence.  Held,  that  an  action  of  trover  would  lie  for  the  goods,  without 
a  tender  of  the  money  or  note ;  and  that  it  was  sufficient  if  the  note  were  produced 
^and  tendered  at  the  trial.(a) 

Where  the  original  taking  was  tortious,  trover  will  lie  without  a  demand  and 
refusal. 
(Before  Duvr,  Mason,  and  Campbell,  J.J.) 
March  15 ;  April  30,  1851. 

Thib  was  an  action  of  trover,  brought  to  recover  a  quantity 
of  silver  ware,  alleged  to  have  been  obtained  by  the  defendant 
from  the  plaintift*  under  fraudulent  statements,  as  to  his  pecu- 
niary condition.  The  cause  was  tried  before  the  Hon.  Selah 
B.  Strong,  one  of  the  justices  of  the  supreme  court,  on  the  19th 
day  of  February,  1848.  Upon  the  trial,  it  appeared  that  the 
plaintiff  was  a  dealer  in  jewelry  in  the  city  of  New  York ;  that 
in  the  spring  of  1846,  the  defendant,  who  was  keeping  a  hotel 
in  the  city,  called  upon  him  to  purchase  silver  ware,  consisting 
of  table  and  tea  spoons ;  and  made  various  statements  and 
representations  as  to  his  situation,  property,  and  debts,  which 
induced  the  plaintiff  to  sell  him  goods  to  the  amount  of  $480, 
taking  therefor  two  hundred  dollars  in  cash,  and  his  note  at 
sixty  days  for  the  balance.  It  was  then  proved,  that  the  state- 
ments so  made  were  untrue,  and  the  defendant  must  have  known 
their  faJsity  at  the  time. 

The  note  was  not  paid.  Before  it  fell  due  the  property  in  the 
hotel  was  sold  under  a  mortgage.    A  clerk  of  tiie  plaintiff,  on 


(a)  See  NtUit  ▼.  Bradle9, 1  Sand.  560. 
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the  day  of  tlie  maturity  of  the  note,  made  inquiries  for  the 
defendant  at  the  hotel,  but  was  unable  to  learn  anything  of  him. 
The  defendant's  counsel  moved  for  a  nonsuit,  on  the  gronnd  that 
there  was  no  proof  of  any  return  of,  or  offer  to  return,  the 
money  paid,  or  the  note  given  on  the  purchase  of  the  property, 
which  motion  was  denied. 

The  court  charged  the  jury,  that  it  was  a  rule  of  law,  that  a 
party  seeking  to  rescind  a  coptract,  and  bringing  trover  for  the 
property  sold,  must,  before  commencing  his  suit,  restore,  or  offer 
to  restore,  whatever  he  had  received,  if  the  purchaser  was  access- 
ible ;  that  the  question  in  this  case  was,  whether  proper  exei^ 
tions  had  been  made  to  find  the  defendant,  that  such  inquiry  had 
been  made  at  the  hotel,  which  seemed  the  proper  place  to  find 
him,  and  that  nothing  could  be  learned  of  him ;  that  the  deliveiy 
of  process  to  the  officer  for  service  was  a  mere  experiment,  to 
ascertain  whether  he  could  find  the  defendant  to  serve  process 
upon  him,  and  it  was  unnecessary  to  deliver  the  note  with  such 
process,  in  order  that  it  might  be  tendered. 

The  defendant's  counsel  excepted  to  the  refusal  to  nonsuit, 
and  to  the  charge.  lie  requested  the  court  to  charge  that  the 
jury  must  find,  that  the  inquiries  made  for  the  defendant,  were 
made  with  the  intention  and  purpose  of  tendering  back  the 
money,  or  siith  inquiries  could  not  avail  as  an  offer  to  restore, 
which  the  court  refused,  but  said,  that  if  diligent  inquiry  had 
in  fact  been  made  for  the  defendant,  at  the  instance  of  die 
plaintiff,  it  was  all  that  was  required. 

The  defendant's  counsel  further  requested  the  court  to  charge, 
that  the  delivery  of  the  process  to  the  officers  for  service  was 
not  the  commencement  of  a  suit,  which  could  be  commenced  by 
actual  service  of  process  only,  and  that  in  such  case  it  was 
incumbent  on  the  plaintiff  to  accompany  his  process  with  an 
offer  to  restore  the  money  received,  which  the  court  refused  to 
charge,  and  the  defendant's  counsel  excepted. 

The  defendant's  counsel  further  requested  the  court  to  chaige 
that,  if  the  neglect  to  restore  or  tender  the  money  was  on 
account  of  the  defendant's  being  inaccessible,  in  such  case 
it  was  necessary  to  do  so  at  the  trial.  The  plaintiff's  counsel 
thereupon  tendered  the  note  to  the  counsel  for  the  defendant 
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The  jury  found  a  verdict  for  the  plaintiff,  for  $335  60. 

The  cause  was  transferred  from  the  supreme  court,  and  the 
defendant  moved  for  a  new  trial. 

N.  JB,  Blimtj  for  the  plaintiff. 

S:  P.  Ndshy  for  the  defendant. 

By  the  Cocet.  Campbell,  J. — ^The  defendant,  in  April,  1845, 
purchased  from  the  plaintiff,  silver  ware  to  the  amount  of  four 
hundred  and  eighty  dollars,  paying  in  cash  two  hundred  dollars,' 
and  giving  his  note  at  sixty  days  for  the  remaining  two  hundred 
and  eighty  dollars.  The  plaintiff,  subsequent  to  the  sale,  learned 
that  the  defendant  had  procured  the  goods  upon  fraudulent  mis- 
representations ;  that,  at  the  time  of  the  purchase,  he  stated  that 
he  was  not  in  debt,  and  was  in  a  good  business,  whereas  he  was 
greatly  embarrassed,  and  his  property  covered  by  chattel  mort- 
gages, and  subject  to  heavy  judgments.  He  commenced  this 
action  in  trover.  The  testimony  showed,  that  before  the  com- 
mencement of  the  suit,  search  was  made  for  the  defendant,  but 
he  could  not  be  found.  On  the  trial  of  the  cause,  the  plaintiff 
produced  and  tendered  the  note,  but  did  not  offer  to  return  the 
two  hundred  dollars  received  in  cash.  The  judge  instructed  the 
jury,  that  the  plaintiff  had  done  all  that  was  required  of  him  in 
seeking  for  the  defendant,  and  the  jury  found  a  verdict  for  the 
plaintiff,  for  $335  60,  being  the  balance  of  the  original  bill  and 
interest,  after  deducting  the  two  hundred  dollars. 

It  is  insisted  by  the  defendant,  that  the  plaintiff  should  have 
tendered  the  two  liundred  dollars,  if  not  before  suit  brought, 
then  such  tender  should  have  been  made  at  the  trial.  In  this 
case,  it  was  not  necessary  to  make  demand  of  the  property. 
"Trover  will  lie  without  demand  and  refusal,  because  the 
original  taking  wa&  tortious."  (22  Pick.  18,  Thurston  v.  Blanchr 
a/rd^  The  defendant  acquired  no  title  to  the  articles.  The  sale 
being  effected  by  fraud,  worked  no  change  of  property.  The 
proof  of  the  fraud,  was  the  proof  of  the  conversion.  (See  Cmy  v. 
MotcMngy  1  Hill  311,  and  cases  cited  in  opinion  of  Justice  Cowen.) 
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A  demand,  in  this  case,  would  have  been  an  idle  ceremony ; 
but  the  plaintiff  songht  the  defendant,  and  could  not  find  him. 
Doubtless,  the  plaintiff  would  have  been  entirely  willing  to  have 
returned  the  money  and  the  note  of  the  defendant,  if  he  could 
thereby  have  procured  a  return  of  his  property.  But  it  is  very 
evident  the  defendant  would  not  have  made  such  a  return.  The 
evidence  given  on  the  trial  shows  that  in  a  few  days  after  the 
goods  were  procured  of  the  plaintiff,  the  defendant  executed 
bonds  and  warrants  of  attorney  upon  which  judgments  were  en- 
tered up  for  several  thousands  of  dollars ;  and  that  he  gave  a 
chattel  mortgage  also  upon  his  personal  property,  and  on  the 
lease  of  the  hotel  which  he  occupied ;  and  also  that  a  judgment 
existed  and  suits  were  proceeding  against  him  to  judgment,  at 
the  time  that  he  obtained  the  goods,  and  defendant's  property 
was  sold  under  the  chattel  mortgage.  He  had,  in  the  just  lan- 
guage of  the  supreme  court  in  Masson  v.  Baset,  (1  Denio  69,) 
^^  so  entangled  himself  in  the  meshes  of  his  knavish  plot,  that 
the  party  defrauded  could  not  unloose  him ;  the  fault  was  his 
own." 

It  is  undoubtedly  true,  as  a  general  rule,  that  a  party  who 
would  disaffirm  a  contract,  must  return  whatever  he  has  received 
upon  it.  But  surely  this  must  be  upon  the  condition,  that  the 
party  returning  shall  thus  restore  himself  to  his  own  original 
position ;  else  in  case  of  fraud,  the  party  committing  the  fraud 
might,  as  in  this  case,  place  himself  in  a  situation  that  he  could 
not  restore,  and  yet  the  injured  party  shall  have  no  redress, 
through  a  proceeding  to  arrest  the  person  of  the  defendant,  unless 
he  restores  all  that  he  has  received,  and  obtains  nothing  in 
return  but  a  judgment,  which,  in  a  majority  of  instances,  proves 
worthless.  Most  of  the  cases  in  which  the  rule  is  laid  down, 
relate  to  executory  sales,  and  where  on  the  ground  of  failure  to 
fulfil,  the  other  party  seeks  to  rescind.  Few  case  relate  to  trans- 
actions which  are  fi*audulent  and  void.  (See  Voarhees  v.  SaH^ 
2  Hill  288,  opinion  of  Cowen,  J.,  and  cases  cited.) 

Suppose,  in  this  case,  the  plaintiff,  before  suit  brought,  had 
found  the  defendant,  and  had  tendered  to  him  the  note  and  the 
two  hundred  dollars,  and  demanded  a  return  of  his  property,  and 
which  had  been  refused,  he  certainly  would  not  have  been 
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obliged  to  leave  the  note  and  money  with  the  defendant,  before 
he  could  proceed  in  trover  against  him.  Upon  the  trial  the 
plaintiff  was  not  certainly  obliged  to  do  more  than  he  would 
have  been  before  commencement  of  suit,  except  as  to  the  note. 
On  the  trial,  he  must  tender  the  note,  because  that  is  merged  in 
the  judgment,  and  being  transferred,  might  otherwise  have  been 
held  by  bona  fide  holders,  and  the  defendant  thus  be  made  twice 
liable.  But  on  the  trial,  there  was  no  pretence  that  the  defend- 
ant had  the  silver  ware  in  court  to  return  to  the  plaintiff,  on 
receiving  his  note  and  the  two  hundred  dollars.  If  he  had  been 
solicitous  on  this  subject,  he  might  have  brought  in  the  property 
and  tendered  it,  and  if  the  plaintiff  did  not  voluntarily  consent  to 
receive  it,  and  return  the  note  and  money,  the  court  would  most 
probably  have  made  an  order,  by  which  judgment  would  not 
have  passed  against  him,  (See  Selwyn's  Nisi  Prius,  1303,  4 ;  and 
7  Term  Keports  53.)  But  says  Cowen,  J.,  in  Voorhees  v.  Earl^ 
speaking  of  the  rule  where  a  party  desires  to  rescind,  he  must 
do  so  in  ioto  /  "  even  in  a  case  of  a  fair  sale,  the  rule  is  not 
universal."  We  do  not  think  it  can  be  or  ought  to  be  applied 
in  this  case.  We  think  the  charge  of  the  judge  was  correct,  and 
we  see  no  reason  for  disturbing  the  verdict. 

Motion  for  new  trial  denied. 


Kanouse  v.  Martin. 

A  writ  of  error  at  common  law,  brings  up  for  review  the  record  onlf,  and  except 
where  error  of  fact,  depending  on  extrinsic  proof,  is  assigned,  the  action  of  a  court 
of  errors  is  limited  to  the  record  and  to  those  proceedings  which  properly  constitute 
a  part  of  it ;  and  the  sole  question  is,  whether  the  judgment  is  a  legitimate  conclo- 
non  from  the  premises  which  the  record  contains. 

Those  preml'i.es  are,  the  process,  pleadings,  continuances,  verdict,  if  one  have  been 
given,  entry  of  default,  if  upon  default,  return  to  writ  of  inquiry  of  damages  ;  in  fine, 
aU  that  must  precede  and  is  necessary  to  warrant  the  judgment  itself. 

The  office  of  a  certiorari,  issued  in  aid  of  a  writ  of  error,  is  not  to  enlarge  the  record 
by  the  addition  of  extrinsic  matter,  but  to  supply  its  defects  by  the  insertion  of  that 
which  properly  belongs  to  it.  It  proceeds  on  the  supposition  that  the  whole  record 
had  not  in  the  first  instance  been  returned,  and  that  the  proceedings  which  it  speci- 
fies are  necessary  to  its  completion. 

Vol.'  m.  88 
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If  prooeedi&gB  extrinae  uod  coUateral  to  th«  record,  aro  brooghi  up  by  ecrtiorari  ;  Eoeh 
as  notieev^  affidavits^  mlea  and  orders  in  the  progress  of  the  cause  in  the  court 
below  ;  the  court  of  error  must  reject  them. 

DinuDution  cannot  be  afleged,  for  the  purpose  of  bringing  before  the  court  by  certjo* 
ran,  process  or  proceedkigB  below,  which  are  ineonsistentwitk  the  record  originally 
returned. 

The  court  of  error  must  be  governed  by  the  record  transmitted^  incIudiDg  the  mattei» 
properly  belonging  to  it ;  and  if  the  record  be  fafse,  the  remedy  of  the  party  is 
against  the  judges  and  other  officers  of  the  co«rt  below  who  were  priry  to  its 
falrity. 

Where  a  decTaration  was  unended  in  the  court  below,  it  was  held,  that  the  original 
declaration  formed  no  part  of  the  record  of  the  judgment,  and  could  not  be  regarded 
to  show  want  of  jurisdiction^  or  for  any  purpose  in  the  court  of  error,  although  it 
had  been  brought  up  by  certiorari. 

This  was  held  in  a  care  where  a  citizen  of  the  state-  of  New  Jersey,  sued  in  the  com* 
mon  pleas  of  New  York,  by  a  citizen  of  the  state  of  New  York,  by  a  deelaratioD 
claiming  one  tliousand  dollars  damages,  presented  a  petition  for  the  removal  of  the 
cause  to  the  circuit  court  of  the  United  States,  pursuant  to  the  judiciary  act  of  Con^ 
gresv,  and  thereupon  the  common  pleas  allowed  the  plaintiff  to  amend  his  declars' 
tion  by  reducing  the  amount  claimed  belorw  five  hundred  dollars,  and  then  denied 
the  petition  for  removal,  proceeded  in  the  cause,  and  rendered  judgment  by  defaolt 
against  the  defendant. 

Where  on  a  writ  of  error  to  an  inferior  eourt»  the  want  of  jurisdiction  is  the  ^ror 
relied  upon,  it  must  be  established  by  the  record.  It  cannot  be  establi2«hed  by  any 
other  mode  or  species  of  proof. 

Hence  parties  intending  to  contest  the  jurisdiction,  on  error,  roost  caoee-  the  facts  upon 
which  they  rely,  to  appear  in  the  record  of  the  judgment ;  and  if  they  are  not  appa* 
lent  by  the  declaration,  they  must  be  presented  by  an  appropriate  plea. 
(Before  Duer,  Mason,  and  Camfbell,  J.J,) 
April  18, 19  ;  May  25,  I8d0. 

Writ  of  error  from  the  supreme  comi;  to  the  court  of  common 
pleas  of  the  city  of  New  York,  to  reraore  a  judgment  in  favor 
of  Martin  against  Kanoiise.  The  record  of  the  judgment  showed 
a  recovery  in  an  action  of  assumpsit  for  $421  63^  by  default  for 
the  want  of  a  plea.  On  tb^  return  of  tlie  writ  of  error,  Kanouse 
alleged  dimimition,  and  olDtained  a  certiorari  to  the  court  below, 
with  which  was  returned  to  the  Supreme  court,  an  original  and 
amended  declaration,  a  petition,  afRdarit8,liotices,  rules,  orders, 
&c.,  most  of  which  are  mentioned  in  the  opinion  of  the  court. 

By  these  papers,  it  appeared  that  Martin  was  a  citizen  of  the 
state  of  New  York,  and  Kanouse  a  citizen  of  the  state  of  New 
Jersey.  That  the  damages  in  the  original  declaration,  by  which 
the  suit  was  conrnienced,  were  laid  at  $1,000.    That  on  his 
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appearing  in  the  suit,  Kanouse  presented  his  petition  to  the 
court  in  due  form,  on  notice  to  Martin,  for  the  removal  of  the 
cause  to  the  circuit  court  of  the  United  States,  in  the  southern 
district  of  ]Jew  York,  pursuant  to  the  judiciary  act  of  Congress 
of  1789.  That  before  deciding  on  his  petition  the  court  of  com- 
mon pleas,  on  the  motion  of  Martin,  permitted  him  to  amend  his 
declaration,  by  claiming  only  $499  damages,  and  after  such 
amendment  was  made,  denied  the  petition  of  Kanouse.  He 
made  no  further  defence,  and  judgment  was  entered  against  him 
by  default 

The  plaintiff  in  error,  besides  the  general  assignment  of 
errors,  assigned  as  ground  of  error,  that  the  court  below  had  no 
jurisdiction  of  the  cause,  when  the  judgment  was  rendered ; 
that  its  jurisdiction  ceased  when  the  petition,  &c.  of  Kanouse 
was  presented  and  filed  in  conformity  to  the  act  of  congress. 

After  issue  joined,  the  cause  was  transferred  to  this  court. 

A.  S,  Garr^  for  the  plaintiff  in  error,  cited  Co.  Litt.  281  b. ; 

3  Bl.  Comm,  406,  7;  Steph.  on  PI.  140;  Graham  on  Jurisd. 
237,  8 ;  2  Wend.  145 ;  16  Peters  97 ;  1  Wash.  C.  C.  R.  2 ;  2 
ibid.  463  ;  3  McLean  91 ;  1  Kent's  Comm.  302,  note  b,  6th  ed. ; 
6  Peters  349 ;  4  Paige  364 ;  8  John.  341 ;  5  Cranch  13 ;  9 
Wheat.  539 ;  1  Barb.  S.  C.  R.  449 ;  Peters  C.  C.  R.  220 ;  2 
Brock.  R.  516 ;  6  Smedes  &  Marsh.  351 ;  1  Martin  &  Yerg. 
266 ;  5  Wend.  125  ;  10  ibid.  291 ;  Gould's  PI.  ch.  25,  §  25  ;  1 
Binney  138. 

J.  M.  Martin^  for  the  defendant,  cited  1  Chitty  PI.  475,  658, 
659  ;  6  Com.  Dig.  459,  title  Error ;  9  Bing.  125  ;  21  Wend.  40, 
51 ;  6  Hill  277,  375  ;  Paine's  C.  C.  R.  410,  415 ;  2  Denio,  197 ; 

4  ibid.  245  ;  1  R.  S.  98,  §  1 ;  ibid.  116, 122,  §  1,  34 ;  9  Wend. 
258 ;  1  Comst.  241. 

By  the  Court.  Duee,  J. — ^We  are  asked  to  reverse  this 
judgment  solely  upon  the  ground  of  the  errpr  which  is  specially 
assigned,  namely,  that  the  jurisdiction  of  the  court  below  had 
ceased  before  the  judgment  was  rendered,  and  the  only  question 
that  we  propose  to  consider  is,  whether,  upon  this  ground,  and 
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upon  the  record  and  proceedings  before  U8,  a  reversal  can 
be  justly  pronounced.  Tlie  views  that  we  have  adopted,  and 
shall  proceed  to  explain,  render  it  unnecessary  to  examine  the 
pleadings  which  follow  the  special  assignment,  since  whatever 
errors  they  may  contain,  it  is  plain,  and  is  not  denied  ;  that  if 
the  special  assignment  cannot  be  sustained,  the  judgment  must 
be  affirmed.  We  shall  consider  the  case  in  the  same  manner  as 
if  the  special  assignment  had  been  followed  by  a  joinder  in 
error,  or  by  a  demurrer. 

The  first  inquiry  must  be  into  the  nature  and  condition  of  the 
record  upon  which  we  are  called  to  act ;  since,  in  all  cases, 
except  where  an  error  of  fact  depending  upon  extrinsic  proof  is 
assigned,  it  is  to  the  record,  and  those  proceedings  whieh 
properly  constitute  a  part  of  the  record,  that  the  action  of  a 
court  of  errors  must  be  limited,  and  the  true  and  sole  question 
which  it  is  required  to  determine  is,  whether  the  judgment, 
which  is  the  subject  of  review,  is  a  legitimate  conclusion  from 
the  premises  which  the  record  contains.  Those  premises  are 
the  process,  pleadings,  continuances,  verdict  of  a  jury  where  a 
verdict  has  been  given,  entry  of  default  where  it  is  npon  a 
default  that  the  judgment  is  rendered,  return  to  a  writ  of  inquiry 
of  damages,  in  fine,  all  that  must  precede,  and  is  necessary  to 
warrant  the  judgment,  and  finally  the  judgment  itself.  It  is 
true,  that  all  these  proceedings  are  not  usually  embraced  in  the 
return  to  a  writ  of  error,  but  they  all  belong  to  the  record,  in 
the  full  sense  of  the  term,  and  when  they  are  omitted,  if 
diminution  is  alleged,  may  be  made  a  part  of  it.  It  is  also  tnie, 
that  collateral  and  incidental  proceedings  in  the  progress  of  the 
suit,  in  the  court  below,  have  not  unfrequently  been  brought  up 
by  a  certiorari,  and  have  sometimes  been  erroneously  inserted 
in  the  transcript  of  the  record,  as  originally  returned,  but  it  is 
to  the  proceedings  that  have  been  mentioned,  as  relevant  to  and 
connected  with  the  final  judgment,  that  the  attention  of  the 
superior  court  can  alone  be  properly  directed,  and  it  is  upon 
their  sufficiency  or  insufficiency  in  law  to  sustain  the  judgment, 
that  its  affirmance  or  reversal  must  depend.  It  has  been  a  rule 
of  the  common  law,  from  the  earliest  time,  that  a  writ  of  error 
brings  up  for  review  the  record,  and  the  record  only,  nor  until 
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a  bill  of  exceptions  was  given  by  statute,  could  the  merits  of 
a  judgment  be  examined  by  any  review  of  the  actual  proceed- 
ings upon  a  trial ;  those  proceedings  constituting  no  part  of  the 
record,  in  the  legal  sense  of  the  term.  (2  Saundere,  100,  n.  1 ;  2 
Bac.  Ab.  450;  Tidd's  Pr.  1052,  1094;  People  v.  Daltm,  15 
Wend.  587;  BirdsaU  v.  Phillips^  17  Wend.  467;  Stone  v. 
Mayor,  cfec.,  of  New  York,  25  Wend.  168.) 

It  is  equally  certain  that  the  constituent  parts  of  a  record  are 
thpse  which  we  have  stated,  and,  in  a  modern  case,  in  which  the 
advice  of  all  the  judges  was  sought  by  the  House  of  Lords,  they 
were  enumerated  as  such  by  Chief  Justice  Tindal,  with  the  t 
assent  of  all  his  brethren,  and  the  same  learned  judge  in  a 
subsequent  part  of  his  opinion,  stating  the  substance  of  the  rule 
in  a  more  condensed  form,  observed,  that  the  pleadings,  and  the 
judgment  proceeding  thereon,  formed  the  only  grounds  of  the 
record,  and,  until  a  bill  of  exceptions  was  given  by  the  second 
statute  of  Westminster,  were  alone  the  subject  of  revision  by  a 
superior  court.     {Mellish  v.  Richardson,  9  Bing.  126.) 

It  appears  from  the  record  which  the  court  of  common  pleas 
has  tmnsmitted,  in  obedience  to  the  writ  of  error,  that  the  suit 
below,  in  which  the  present  defendant  was  plaintiff,  and  the 
plaintiff  in  error  defendant,  was  commenced  by  the  service  of  a 
declaration ;  and  the  record  contains :  1.  A  declaration  upon 
promises,  in  which  the  damages  are  laid  at  $499.  2.  The  entry 
of  a  suggestion,  that  this  declaration  had  been  duly  filed,  and 
that  a  copy  thereof^  together  with  a  notice,  requiring  the  defend- 
ant to  plead  thereto,  had  been  duly  and  personally  served  upon 
the  defendant  3.  Continuance  by  imparlance  to  the  third 
Monday  of  March,  1846,  and  an  entry  of  the  appeai-ance  of  the 
plaintiff  and  defendant  on  that  day.  4.  An  entry  of  the  default 
of  the  defendant  in  not  pleading,  and  judgment  thereon,  that 
the  plaintiff  ought  to  recover  his  damages,  by  occasion  of  the 
premises.  5.  The  award  of  the  writ  of  inquiry  of  damages 
directed  to  the  sheriff  of  the  city  and  county  of  Xew  York.  6. 
Return  by  the  sheriff  of  the  inquisition  taken  by  him,  by  which 
the  plaintiff  was  found  to  have  sustained  damages  to  the  amount 
of  $398  43,  besides  6  cents  for  his  costs  and  charges.  7.  Final 
judgment,  that  the  plaintiff  recover  the  damages  as  aforesaid, 
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and  also  the  sum  of  $23  14,  for  his  costs  of  increase,  the  whole 
amounting  to  four  hundred  and  twenty-one  dollars  and  sixty- 
three  cents,  and  concluding  with  a  misericordia. 

It  seems  impossible  to  deny  that  this  is  a  perfect  record,  and 
includes  all  the  proceedings  necessary  to  show  the  due  com- 
mencement and  prosecution  of  the  suit,  and  to  warrant  a  final 
judgment ;  nor  is  it  pretended  that  up(Mi  the  face  of  this  record 
any  error  is  apparent.  It  is  not  pretended,  that,  under  the 
general  assignment  of  errors,  any  ground  for  the  reversal  of  t^e 
judgniont  can  be  stated.  The  case,  therefore,  turns  wholly,  as 
we  luivo  already  intimated,  upon  the  special  assignment  of 
error'?.  That  assignment,  in  substance,  is,  that  the  court  of 
coniinou  pleas,  before  the  rendition  of  the  judgment,  had  ceased 
to  have  jurisdiction  of  the  cause,  inasmuch  as  the  plaintiff  in 
error  was  entitled  to  remove  the  same  for  trial  into  the  circuit 
court  of  the  United  States  for  this  district,  and  before  that  time 
had  filed  a  petition  for  such  removal,  and  had  offered  good  and 
suflicient  surety  in  the  manner  and  form  prescribed  by  the  act 
of  Congress,  the  judiciary  act  of  1789,  whereupon  it  became 
the  duty  of  the  court  to  accept  such  surety,  and  proceed  no 
further  in  the  case.  In  fewer  words,  the  allegation  is,  that  the 
court  of  common  pleas  erred  in  denying  the  prayer  of  the 
petition,  and  by  such  petition  lost  its  jurisdiction. 

In  order  to  establish  the  existence  of  this  error,  the  plaintiff, 
alleging  diminution,  has  referred  to  and  8j>ecified  various  pro- 
ceedings, motions,  rules,  affidavits,  and  other  papers,  as  remain- 
ing in  the  court  below,  and  all  of  these,  in  compliance  with  his 
prayer  in  the  assignment,  have  been  brought  before  us,  by  a\vrit 
of  certiorari. 

The  first  question,  therefore,  which  we  have  to  consider  is, 
whether  all  or  any  of  these  proceedings  can  now  be  referred  to 
as  legal  evidence  of  the  existence  of  the  error  upon  which  the 
plaintiff  relies  as  warranting  a  reversal  of  the  judgment ;  and 
without  hesitation,  we  reply  that  we  have  no  right  .to  notice  these 
proceedings  at  all,  for  any  purpose  whatever,  unless,  first,  they 
are  entirely  consistent  in  the  facts  which  they  disclose,  with  the. 
record  before  us ;  nor,  second,  unless  they  are  a  proper  supple- 
ment to  the  record,  or  more  correctly,  ai'e  constituent  parts  of  a 
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recwd  which  as  firet  returned  was  imperfect  and  defective.  We 
must  proceed,  therefore,  to  inquire  whether  these  necessary  con- 
ditions are  ifiilfilled  in  tbe  proceedings  which  the  return  to  the 
certiorari  has  spread  before  us. 

We  have  no  wish  to  enlarge  our  powers  as  a  court  of  errorsi 
by  attempting  to  overthrow  or  evade  the  settled  rules  of  law  and 
pleading  by  which  our  jurisdiction  is  restricted  and  defined,  and 
certainly  there  are  no  rules  uiore  completely  established,  and 
upon  autkority  more  unquestionable,  than  that  no  error  can  be 
.assigned  which  is  contrary  to  the  record,  nor  can  diminution  be 
alleged  in  order  to  bring  before  the  court  any  process,  or  pro- 
ceeding which  is  inconsistent  witii  tiie  record  originally  returned. 
"The  contradiction  or  discrepancy  may  exist,  but  the  court  of 
errors  cannot  listen  to  its  averment ;  the  record  transmitted  by 
the  inferior  court  may  be  false,  and  the  judges  and  other  officere 
of  the  court  privy  to  its  falsity,  may  be  liable  as  criminals  to 
punishment,  but  there  is  no  mode  by  which,  in  the  superior 
court,  the  absolute  verity  of  tl^  record  thus  transmitted  can  be 
impugned.  (1  Eolle's  Abr.  757 ;  Floyd  v-  Bitehell^  Eolle's  K 
200;  Cra  Jae.  579;  Ilibhert  v.  WUde^  2  Lord  Eaym.  1414; 
JPlumer  v.  Webh^  li  1415,  n. ;  Baker  v.  TTkom^son^  Cases 
Temp.  Hard.  166  ;  Bradh^me  v.  Taylor^  1  Wilson,  85  ;  2  Bac. 
Ab.  by  Gwillira^  489,  490 ;  Fitz,  N".  B.  25  A.  n.  a.) 

Let  us  then  apply  these  rules  to  the  case  before  us ;  the  plain- 
tiff alleges  that  he  was  .entitled  under  the  act  of  congress  to 
remove  the  cause  to  the  circuit  court  of  the  United  States,  but  it 
is  certain  that  he  was  not  so  entitled,  unless  the  amount  in  oon- 
Aroversy  exceeded  the  sum  of  $500,  and  hence  he  refers  to  the 
proceedings  brought  up  by  certiorari  for  the  purpose  of  estab- 
iishing  this  necessary  fact.  The  averment,  however,  of  this  fact 
is  a  plain  and  palpable  contradiction  of  the  record  as  it  stands, 
and  we  cannot,  tlierefoi^  listen  to  any  evidence  of  its  truth.  In 
the  declaration  which  appears  upon  the  record,  the  damages 
claimed  are  less  than  .$500 ;  and  as  it  was  upon  this  dadaiation 
that  the  court  below  rendered  the  judgment,  we  have  no  right  to 
«ay  that  any  other  sum  was  in  controversy  than  the  damages 
(livhich  it  claims.  Hence,  the  objection  that  the  error  assigned  is 
contraly  to  the  record,  directly  applies,  and  is  fiatal  to  its  allow- 
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ance.  The  objection  is  not  at  all  answered  by  the  all^ation. 
that  the  declaration  which  now  appears  upon  the  record  is  an 
amended  declaration,  amended  after  the  court  had  lost  its  juris- 
diction,  and  that  in  the  original  declaration,  as  filed  and  served, 
the  damages  claimed  greatly  exceeded  $500.  In  reviewing  this 
judgment,  we  have  no  right  to  say,  or  know,  that  there  ever  has 
been  any  other  declaration  in  the  cause  than  that  which  appears 
upon  the  record ;  an  amended  declaration  from  the  time  of 
filing,  supersedes  the  original  declaration,  and  becomes  the  only 
declaration  in  the  cause  ;  it  is  the  only  declaration  to  which  the 
defendant  is  required  to  plead,  and  upon  which  the  inferior  court 
renders  its  judgment,  and  is,  therefore,  the  only  declaration  which 
can  be  properly  inserted  in  the  record  upon  which  the  superior 
court  is  confined  to  act. 

It  is  of  no  consequence  what  alterations  by  way  of  amendment,  * 
may  have  been  made  by  the  inferior  court,  in  its  own  record,  pre- 
vious to  its  transmission.  The  grounds  and  reasons  of  such 
alterations  are  not  a  subject  of  inquiry  in  the  superior  court^ 
which  is  bound  to  consider  the  record  actually  transmitted,  as 
the  only  document  upon  which  its  own  judgment  can  be  pro- 
nounced. It  is  here,  and  here  only,  that  the  errors  whicli  are 
assigned,  if  they  exist  at  all,  must  be  discovered. 

The  successive  decisions  of  the  common  pleas,  (3  Bing.  334,) 
of  the  king^s  bench,  (7  B.  &  Cress.  819,)  and  of  the  house  of 
lords,  (9  Bing.  125,)  in  MeUish  v.  Richardson^  recognised  and 
established  this  doctrine  in  the  full  extent  in  which  it  has  been 
stated ;  and  in  Ilart  v.  SeixaSy  (21  Wend.  40,)  a  case  much 
stronger  than  the  present,  it  was  not  only  explicitly  approved  by 
our  supreme  court  as  sound  in  principle,  but  without  hesitation 
was  adopted  and  followed.  The  original  declaration  on  file  in 
tliat  case,  and  the  oiJy  one  of  which  a  copy  had  been  served  on 
one  of  the  defendants,  was  against  two  defendants  only.  But  it 
was  subsequently  amended  by  inserting  the  name  of  a  third 
defendant,  and  as  the  judgment  below  was  rendered  upon  the 
declaration  so  amended,  it  appeared  in  the  record  transmitted  as 
the  only  declaration  in  the  cause.  The  plaintife  in  error,  how- 
ever, brought  up  the  original  declaration,  and  vaiious  other  pro- 
ceedings and  papers,  by  a  certiorari,  and  insisted  that,  aa  they 
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rendered  it  evident  that  the  amended  declaration  had  not  been 
served,  the  variance  between  the  original  declaration  and  the 
judgment  was  a  fatal  error,  which  imposed  upon  the  court  a 
reversal  of  the  judgment  as  a  necessary  duty.  But  the  supreme 
court  was  far  from  assenting  to  this  view  of  its  province  and  its 
duty.  It  held,  on  the  contrary,  that  it  would  take  no  notice 
whatever  of  the  original  declaration  and  other  proceedings,  which 
had  been  brought  up  by  the  certiorari,  and  this  upon  the  distinct 
ground  that  they  formed  no  part  of  the  record  upon  which  alone 
it  was  empowered  to  act.  It  held,  that  in  determining  the  ques- 
tion, whether  the  judgment  of  the  inferior  court  should  be 
reversed  or  affirmed,  it  could  only  look  into  the  pleadings  and 
proceedings  which  were  set  forth  in  the  record  originally 
returned,  and  as  no  errors  were  there  discovered,  the  judgment 
was  affirmed. 

Were  it  possible  for  us  to  hold,  in  the  present  case,  in  contrar 
diction  to  the  authorities  which  have  been  cited,  that  the  original 
declaration  was  a  pleading  in  the  cause,  and  may  be  justly  con- 
sidered as  a  part  of  the  record,  which  we  are  required  to  examine, 
it  is  manifest  that  its  mere  insertion  in  the  record  would  not  be 
alone  sufficient  to  prove  that  the  court  of  common  pleas  com- 
mitted a  fatal  error  in  retaining  its  jurisdiction.  It  would  only 
remove  the  objection  that  the  error  alleged  is  contrary  to  the 
record,  but  it  would  still  remain  to  be  shown,  that  the  plaintiff 
in  error  had  adopted  the  necessary  steps  for  the  removal  of  the 
cause  before  the  declaration  was  amended,  and  that  before  that 
time  the  court  of  common  pleas,  in  violation  of  the  duty  which 
the  act  of  congress  imposes,  had  rejected  his  application ;  and  it 
is  for  the  purpose  of  satisfying  us  that  such  are  the  facts,  that  he 
requires  us  to  examine  the  proceedings  and  papers,  notices,  affi- 
davits, rules,  and  orders,  which  by  force  of  the  certiorari  he  has 
brought  before  us.  But  his  counsel  has  wholly  failed  to  satisfy 
us,  that  as  a  court  of  errors,  we  can  listen  to  this  request ;  he  has 
failed  to  satisfy  us  that  in  the  rightful  exercise  of  our  present  juris- 
diction, we  can  found  any  decision  upon  the  evidence  which  the 
return  to  the  certiorari  is  alleged  to  furnish.  The  observations 
already  made,  prove  that  it  is  evidence  which  must  be  excluded 
from  our  consideration.    We  have  already  shown,  that  a  court 
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of  errors  can  only  move  within  the  circle  which  the  record  de- 
scribes ;  and  we  have  shown  what  are  the  constituents  of  the 
record,  to  which  it  is  confined.  It  follows  that  we  cannot  say, 
that  the  proceeding's  and  papers  which  the  certiorari  has  ex- 
tracted from  the- files  of  the  court  of  common  pleas,  constitute  in 
part  the  record  of  its  judgment,  without  an  abuse  and  a  perver- 
sion of  language,  that  would  confound  all  the  distinctions  that 
hitherto  have  been  known  and  observed ;  nor  can  we  think  it 
necessary  to  dwell  upon  the  absurdity  of  supposing  that  a  plain- 
tiff or  defendant  in  error,  has  an  absolute  discretion  to  swell  the 
record,  by  the  addition  of  any  and  all  the  incidental  proceedings 
in  the  court  below,  and  thus  impose  upon  the  superior  court  the 
duty  of  searching  and  examining  them  all,  with  a  view  to  the 
detection  of  some  error,  that  may  possibly  affect  the  regularity 
of  the  judgment.  It  is,  however,  evident  from  the  course  that 
has  been  followed  in  this  case,  and  in  several  others  that  are 
found  in  our  reports,  that  the  true  nature  and  office  of  a  certiorari 
have  been  greatly  misunderstood,  and  that  the  party  resorting  to 
this  process,  has  been  thought  by  many  to  possess  the  absolute 
discretion  that  we  have  denied  to  him ;  but  the  supposition  is 
in  reality  an  utter  and  a  serious  mistake.  The  true  and  sole 
office  of  a  certiorari,  when  issued,  not  as  an  original  proceeding, 
but  in  aid  of  a  writ  of  error,  is  not  to  enlarge  the  record  by  the 
addition  of  extrinsic  matter,  but  to  supply  its  defects  by  the  inser- 
tion of  tliat  which  properly  belongs  to  it.  It  proceeds  upon  the 
supposition,  that  the  whole  record  has  not,  in  the  first  instance, 
been  returned,  and  that  the  proceedings  which  it  specifies  and 
calls  for  are  necessary  to  its  completion ;  and  the  allegation  of 
diminution,  which  ought  in  all  cases  to  precede  the  prayer  for 
the  writ,  is  properly  understood  as  an  assertion  of  the  existence 
of  these  facts.  Hence,  when  the  process  is  improperly  used  to 
bring  before  the  superior  court  extrinsic  and  collateral  proceed- 
ings, it  becomes  the  duty  of  that  court,  as  in  ITart  v.  Seixas^ 
wholly  to  reject  them,  and  to  proceed  precisely  in  the  same  man- 
ner, as  if  no  such  writ  had  been  issued  or  returned.  It  is  true, 
that  the  explanation  that  has  now  been  given,  is  not  to  be  found 
or  is  obscm^ly  stated  in  the  ordinary  books  of  practice.  But 
when  we  ascend  to  the  fountains  of  the  law,  to  those  early  and 
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original  authorities,  which  in  these  cases  ought  always  to  be  con- 
sulted, we  find  that  it  is  fully  sustained  ;  and  it  is  proper  to  add, 
that  it  entirely  corresponds  with  the  statutory  provisions  describ- 
ing the  office  of  a  certiorari,  which  the  revisera  introduced,  and 
are  now  the  law.  (7  Ed.  4,  25 ;  Fitzherbert,  N.  B.  25  (a) ;  Eas- 
tell's  En.  110 ;  5  Coke,  37 ;  2  Bac.  Ab.  468,  9 ;  2  E.  S.  599,  § 
45.)  The  misapprehension  that  has  prevailed  upon  this  subject, 
has  doubtless  arisen  from  the  vague,  indefinite  manner  in  which 
the  ordinary  books  of  practice  have  spoken  of  the  "  outbranches 
of  jthe  record,"  which  are  usually  brought  up  by  a  certiorari ; 
but  these  "  outbranches"  are  not,  as  has  been  supposed,  detached 
collateral  proceedings,  but  on  the  contrary,  as  the  very  metaphor 
that  is  used  implies,  they  are  such  as  belong  to,  and  in  the  course 
of  its  natural  growth  spring  from  the  record ;  and  the  office  and 
efliect  of  a  certiorari,  is  to  re-unite  them  to  their  parent  trunk. 
It  will  be  found,  upon  examination,  that  they  are  in  all  cases 
proceedings  that  must  have  preceded,  and  according  to  the  nature 
of  the  action,  were  necessary  to  warrant  the  judgment.  It  is 
manifest  that  no  such  character  can  be  attributed  to  the  pi'oceed- 
ings,  that  l)y  force  of  the  certiorari  are  now  before  us.  At  no  time 
have  they  formed  a  part  of  the  record  according  to  the  legal 
definition  of  the  term,  and  they  cannot  be  re-united  to  that  to  which 
they  never  belonged.  As  extrinsic  proceedings,  they  are  irre- 
levant to  the  case,  and  must  be  rejected  from  our  consideration. 
We  have  no  right  to  say  that  we  have  any  judicial  knowledge  of 
the  facts  which  they  disclose,  and  as  the  record  to  which  our 
action  is  limited,  furnishes  no  evidence  to  sustain  the  error  spe- 
cially assigned,  it  is  a  necessary  consequence,  that  the  judgment 
of  the  common  pleas  must  be  affirmed.  The  demurrer  which 
tlie  defendant  in  error  has  interposed,  may  not  be  well  taken  in 
reference  to  the  pleading  to  which  it  immediately  relates  ;  but 
as  the  special  assignment  is  bad,  the  first  fault  is  imputable  to 
the  plaintiff,  and  hence  the  defendant,  upon  the  pleadings  con- 
sidered as  a  whole,  is  entitled  to  the  judgment  that  has  been 
given. 

There  is  a  plausible  objection,  however,  to  the  course  of  rear 
Boning  that  we  have  followed,  which  remains  to  be  stated  and 
answered.    Can  it  be  doubted,  it  may  be  asked,  that  the  want  of 
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jurisdiction  in  the  inferior  court  is  a  sufficient  cause  for  the  rever- 
sal of  its  judgment  ?     Can  it  be  doubted,  that  as  such,  it  may  be 
assigned  for  error  in  the  superior  court,  and  is  it  not  a  necessaiy 
consequence  that  the  plaintiff  in  error  is  entitled  to  support  the 
assignment  by  a  reference  to  those  proceedings  in  the  court 
below,  whether  belonging  to  the  record  or  not,  which  establishes 
its  truth  ?     Is  it  not  a  legal  contradiction  to  say,  that  the  want 
of  jurisdiction  may  be  alleged,  and  yet  the  appropriate  and 
necessary  evidence  of  the  fact  be  excluded  ?    These  questions,  it 
must  be  admitted,  are  specious  in  their  form,  yet  there  is  no  diffi- 
culty in  meeting  them  with  a  conclusive  reply.    It  is  undoubt- 
edly true,  that  an  inferior  coui-t,  when  it  exercises  a  jurisdiction 
that  does  not  belong  to  it,  commits  an  error  for  which  its  judg- 
ment is  liable  to  be  i^everced ;  but  it  is  just  as  certainly  true, 
when  error  is  assigned  for  this  cause,  the  existence  of  the  cause 
must  be  established  by  the  record,  and  cannot  be  established  by 
any  other  species  of  proof.    The  error  must  be  apparent  in  some 
form  upon  the  record  itself,  or  the  superior  court  has  no  right  to 
say  that  it  exists.    It  is  not  assigned  as  an  error  of  fact,  to  be 
sustained  by  extrinsic  proof,  documentary  or  parol,  but  as  an 
error  of  law  ;  and  hence  the  question  which  it  raises,  as  in  all 
Bimilar  cases,  must  be  determined  solely  by  the  inspection  of  the 
record.    Nor  is  there  the  slightest  hardship  in  this  doctrine; 
since,  in  all  cases,  it  is  in  the  power  of  the  defendant,  when  the 
inferior  court  retains  its  jurisdiction  in  opposition  to  his  wishes 
and  the  law,  to  place  the  facts  upon  the  record  in  such  a  form, 
as  will  enable  him  with  certainty  to  procure  a  revereal  of  the 
judgment,  and  if  he  omit  to  do  so,  he  has  no  right  to  complain 
that  the  superior  court  refuses  to  relieve  him  from  the  conse- 
quences of  his  neglect.    It  is  not  indeed  necessary,  in  all  case^, 
that  the  defendant  should  have  pleaded  to  the  jurisdiction  in  the 
court  below,  to  entitle  him  to  raise  the  objection  in  the  superior 
court.    It  is  only  necessary,  where  the  defect  of  jurisdiction  is 
not  otherwise  apparent,  and  in  this  it  is  indispensable.     There 
is  a  class  of  cases,  in  which,  in  order  to  give  jurisdiction  to  the 
inferior  court,  the  plaintiff  is  bound  to  aver  the  existence  of  par- 
ticular facts ;  and  another  class,  in  which  the  jurisdiction  depends 
upon  the  nature  of  the  action,  the  subject  matter  of  the  suit ; 
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and  in  both  these  classes,  a  plea  to  the  jurisdiction  is  not 
required,  since  the  defect,  when  it  exists,  must  be  apparent  upon 
the  record.  Nor  in  these  cases  can  the  defendant  be  prejudiced 
by  not  excepting  to  the  jurisdiction  in  the  court  below,  for  it  is 
to  these  that  the  maxim  applies,  that  even  the  consent  of  the 
parties  cannot  give  a  jurisdiction  which  the  law  denies.  But 
there  is  another  class  of  cases,  in  which  the  jurisdiction  of  the 
inferior  court  may  be  said  to  depend  upon  the  election  of  the 
defendant ;  cases  in  which  it  depends  upon  extrinsic  facts,  which 
the  court  is  not  bound  to  notice,  unless  they  are  brought  to  its 
knowledge  at  a  proper  time,  and  in  the  proper  form.  It  lies  upon 
the  defendant  in  these  cases,  to  bring  these  facts  to  the  knowledge 
of  the  court,  when  he  desires  to  avail  himself  of  their  existence, 
and  if  he  fail  to  do  so  by  the  appropriate  plea,  the  omission  is 
justly  deemed  a  perpetual  waiver  of  the  exception.  The  rule 
which  plainly  embraces  this  class  of  cases,  has  prevailed  from 
the  earliest  period  of  the  law,  and  has  never  been  questioned. 
A  plea  to  the  jurisdiction  is  in  its  nature  a  plea  in  abatement, 
and  the  rule  is,  that  a  plaintiff  in  error  can  take  no  advantage  of 
any  exception  which  he  might  have  pleaded  in  abatement  in  the 
court  below.  lie  cannot  assign  that  for  error  which  he  could  so 
have  pleaded,  since  (such  is  the  language  of  Lord  Holt)  "  it  will 
be  accounted  for  his  folly  to  neglect  the  time  of  taking  the  ex- 
ception." And  we  agree  with  this  learned  judge,  that  the  omission 
of  a  technical  defence  is  a  species  of  folly  that  deserves  no  com- 
passion, and  is  entitled  to  no  relief.  (Lord  Holt,  in  Coan  v. 
Bowles^  Carthew  124 ;  see  also  Thoroughgood  v.  Scrags^  Cro.  Eliz, 
582 ;  Salkeld  v.  Lord  Howard^  Cro.  Jac.  547 ;  Salkeld,  4,  pi.  10 ; 
1  Strange  177  ;  KoUe's  Ab.  781 ;  2  Bac.  Ab.  492.) 

It  is  manifest,  that  the  present  case  belongs  to  the  class  of 
those  in  which  the  defendant  has  an  option  to  admit  or  deny  the 
jurisdiction  of  the  court,  and  consequently  in  which  he  is  bound 
to  plead  to  the  jurisdiction,  if  he  wishes  to  place  the  facts  upon 
the  record  so  as  to  make  the  decision  of  the  court  in  favor  of  its 
jurisdiction  a  subject  of  review  upon  a  writ  of  error.  As  the 
case  now  stands,  nothing  appears  upon  the  record  to  create  a 
doubt  as  to  the  jurisdiction  of  the  court  below.  It  contains  no 
evidence  that  this  jurisdiction  has  ever  been  denied,  nor  conse- 
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quently  that  any  decision  in  its  affinnance  has  ever  been  made ; 
even  the  proceedings  that  have  been  brought  up  by  the  certiorari, 
were  it  possible  for  us  to  consider  them  as  part  of  the  record, 
afford  no  evidence  of  such  a  decision  by  the  court.  They  only 
prove  that  an  application  for  the  removal  of  the  cause  was  made 
to,  and  was  denied  by,  a  single  judge  at  chambers.  They  do  not 
prove  that  there  was  any  appeal  {rom.  his  decision  to  all  the 
judges  at  a  general  term.  Hey  do  not  prove,  therefore,  that 
his  decision  was  or  would  have  been  affirmed  by  the  court,  nor 
consequently,  that  it  can  be  justly  regarded  as  the  act  of  the 
court.  That  a  writ  of  error  will  lie  upon  the  decision  of  a  judge 
at  chambers,  is  a  proposition  which,  even  in  these  days  of  inno- 
vation, perhaps  confusion,  is  startling  from  its  novelty,  yet  it  is 
certain,  that  it  is  upon  the  sole  ground  of  an  error  committed  by 
a  judge  at  chambers,  that  we  are  now  asked  to  reverse  the  judg- 
ment of  the  court.  Whether  a  single  judge  acting  at  cbambers 
is  a  court  within  the  meaning  of  the  act  of  congress,  is  a  question 
that  we  shall  not  touch,  but,  assuredly,  he  is  not  the  court  whose 
judgment  we  are  required  to  examine,  and  have  alone  the  power 
to  reverse. 

We  have  not  given,  nor  do  we  mean  to  give  any  opinion 
whatever,  as  to  the  construction  of  those  provisions  in  the  act  of 
congress,  upon  which  the  counsel  for  the  plaintiff  in  error  relied, 
as  proving  that  the  jurisdiction  of  the  court  below  had  ceased 
previous  to  the  rendition  of  its  judgment.  Our  decision  pro- 
ceeds upon  the  sole  ground,  that  the  question  of  jurisdiction 
does  not  arise  and  cannot  be  decided  upon  the  record  before  us, 
and  in  making  it,  we  are  solely  governed  by  the  rules  of  our 
own  municipal  law. 

The  judgment  of  the  common  pleas  is  affirmed  with  costs. 
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Where  a  mortgage  of  goods  expreaees  no  time  of  payment,  it  is  payable  immediately, 
and  no  demand  of  payment  is  necessary  before  proceeding  upon  it. 

A  clause  in  the  mortgage^  that  the  mortgagor  may  remain  in  possession  until  default  b« 
made  in  the  payment,  does  not  make  a  demand  necessary,  or  prevent  the  mortgagee 
from  recovering  the  property  from  atiy  person  who  takes  It  out  of  the  mortgagor's 
possession,  although  no  demand  of  payment  has  been  made. 

On  the  execution  of  such  a  mortgage,  the  title  of  the  mortgagee  becomes  absolute  at 
law  without  a  demand  ;  and  the  mortgagor  being  a  naked  bailee  of  the  property,  has 
no  interest  on  which  an  execution  can  be  levied. 
(Before  Duer,  Mason,  and  Campbell,  J.J.} 
AprU  12,  13  ;  May  25,  1850. 

Replevin  against  the  sheriff  of  the  county  of  Queens,  for  the 
machinery,  tools,  and  fixtures  of  a  soap  and  candle  manufactory, 
tried  in  the  supreme  court,  and  the  case  then  transferred.  At 
the  trial  in  July,  184-8,  the  plaintiff  gave  in  evidence  a  bond  to 
him  executed  by  II.  W,  Scott,  then  the  owner  of  the  property, 
for  $1000,  dated  February  2d,  1847,  and  a  mortgage  of  the  same 
date  by  Scott  to  the  plaintiff,  upon  the  personal  property  in  ques- 
tion, conditioned  for  the  payment  of  the  same  $1000.  No  time 
of  payment  was  expressed,  in  either  the  bond  or  mortgage.  By 
the  terms  of  the  mortgage,  until  default  was  made  in  the  pay- 
ment of  the  money  secured  by  it,  Scott  was  to  remain  and 
continue  in  the  quiet  and  peaceable  possession  of  the  property, 
and  the  full  and  free  enjoyment  of  the  same.  Scott's  residence 
was  in  the  town  of  North  Hempstead,  and  the  property  was 
there  also.  The  mortgage  was  filed  in  the  town  clerk's  office, 
February  19th,  1847,  and  renewed  in  1848. 

On  the  10th  of  March,  1847,  Dwight  and  others  obtained  a 
judgment  against  Scott,  on  which  an  execution  was  issued, 
April  10th,  by  virtue  whereof,  the  under  sheriff  of  the  defendant, 
on  the  17th  of  April,  1847,  levied  upon  the  property  in  question. 
The  suit  was  then  brought.  There  was  no  question  made  as  to 
the  good  faith  of  the  mortgage,  but  the  evidence  did  not  show 
that  there  had  been  any  demand  of  payment  or  of  the  property, 
fix)m  Scott,  before  the  levy. 
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The  defendant  insisted  that  the  plaintiff  bad  no  right  to  the 
possession  of  the  property  because  no  demand  of  the  debt  had 
been  made ;  and  if  he  had  such  a  right,  the  defendant  coold  levy 
on  the  interest  of  Scott  as  mortgagor,  he  being  in  the  actual 
possession.  The  judge  ruled  that  on  the  evidence  the  plaintiff 
was  not  entitled  to  recover;  and  the  jury  under  his  charge 
found  a  verdict  for  the  defendant  The  plaintiff  excepted,  and 
moved  for  a  new  trial. 

A.  CMld^  for  the  plaintiff. 

D.  D,  Field^  for  defendant 

By  the  Coubt.  Mason,  J. — ^There  was  no  time  specified  in 
the  mortgage,  at  which  the  money  secured  by  it  was  to  be  paid. 
It  was  therefore  payable  immediately,  and  no  demand  was 
necessary  to  enable  the  mortgagee  to  proceed  upon  it.  {Thomp- 
son V.  Ketcham^  8  John.  146;  Herrich  v.  Bennet^  ib.  370; 
Carroll  v.  MovUon^  3  Denio,  13.)  The  clause  in  the  mortgage, 
that  the  mortgagor  might  remain  in  possession  until  defaidt, 
cannot  be  so  construed  as  to  require  the  mortgagee  to  make  a 
demand  before  he  could  bring  a  suit.  That  would  be  to  alter 
the  legal  effect  of  the  contract,  and  to  make  the  money  payable 
only  on  demand,  instead  of  immediately.  In  Fuller  v.  Acker^ 
1  Hill,  475,  the  mortgage  was  by  its  terms  payable  at  an  impos- 
sible time,  that  is,  several  years  before  the  date  of  the  mortgage, 
and  it  contained  the  usual  clause,  as  in  this  case,  that  the 
mortgagor  might,  until  default,  remain  in  possession.  The 
court  held  that  the  legal  effect  as  to  the  time  of  payment  was 
the  same  as  if  no  time  had  been  specified,  and  that  the  money 
was  therefore  payable  immediately.  There  was  evidence  in  that 
case  given  at  the  trial,  to  show  that  the  word  "  eight"  was  by 
mistake  omitted,  and  that  the  intention  of  the  parties  was 
to  render  the  mortgage,  which  was  dated  in  1837,  payable  in 
1838,  instead  of  1830 ;  but  the  court  held  that  as  between  the 
parties  the  evidence  was  inadmissible,  although  as  between  the 
mortgagee  and  the  sheriff,  it  might  be  allowed  to  repel  the  pre- 
sumption of  fraud.    A  copy  of  the  mortgage  had  been  filed  for 
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several  successive  years  pursuant  to  the  act  of  1833,  but  the 
court  decided  that  the  fact  of  the  filing  anterior  to  the  seizure  by 
the  sheriff  did  not  work  an  extension  of  credit,  and  that  there 
was  nothing  in  that  act  at  all  incompatible  with  insisting  on  im- 
mediate payment  or  the  effect  of  the  forfeiture.  They  also  held, 
that  by  the  mortgage  and  default  in  payment,  the  plaintiff  be- 
came absolute  owner  at  law,  however  he  might  be  viewed  in 
equity.  The  same  doctrine  was  also  maintained  in  BvjrdAck  v. 
Mc  Yanner^  2  Denio,  170,  and  in  numerous  other  cases. 

The  title  of  the  plaintiff  then,  being  absolute  at  law,  the  mort- 
gagor was  a  naked  bailee  of  the  property,  and  had  no  interest 
which  could  be  the  subject  of  a  levy  and  sale  under  execution, 
{Matiison  v.  Baucus^  1  Comst.  295,)  and  the  defendant  by  the 
levy  became  a  trespasser.  (  Wintringham  v,  Lafoy^  Y  Com.  735  ; 
Copley  V.  liose^  2  Comst.  115.) 

The  bill  of  exceptions  does  not  present  the  question  of  fraud, 
nor  does  it  appear  whether  or  not  it  was  raised  at  the  trial,  and 
we  are  not  called  upon  to  consider  it.  The  charge  of  the  judge, 
it  is  true,  was  in  general  terms,  that  upon  the  evidence  in  the 
cause  the  plaintiff*  was  not  entitled  to  recover ;  but  this  must  be 
taken  in  connexion  with  the  points  which  were  raised  by  the 
counsel.  We  cannot,  in  fairness  to  the  judge,  construe  the 
charge  to  have  any  relation  to  the  iona  fides  of  the  transaction, 
for  upon  that  the  jury  alone  had  the  right  to  pass,  and  the  court 
could  not  take  it  away  from  them.  Besides,  no  exception  was 
taken  to  the  charge  on  this  ground. 

We  are  of  opinion  that  the  learned  judge  erred  in  his  charge, 
and  that  there  must  be  a  new  trial,  costs  to  abide  the  event 
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'WzLcx)x  V.  Fasmelee. 

A  eontnet  to  forwmrd  goods  from  one  place  to  another  and  distant  place,  sabjecta  tim 
paitjr  to  liability  as  a  conunon  carrier  for  the  whole  route,  although  his  own 
transportation  line  extends  only  a  part  of  the  distance,  and  the  loss  oecure  on  a 
portion  of  the  route  in  which  he  was  not  interested. 

Where  a  carrier  on  the  lakes,  agreed  to  forward  by  steam,,  goods  so  marked,  and, 
instead  of  so  dmng,  sent  them  by  a  sailing  vessel,  and  they  were  lost  in  a  gale,  ho 
was  held  liable  for  their  ralue. 

The  plalntifT  purchased  in  the  city  of  New  York  a  quantity  of  merchandise,  which 
the  defendant  undertook  to  forward  from  thence  to  Faiiport,  Ohio,  by  a  written 
ogrsemenl,  for  fifty  cents  by  vessel,  and  sixty-five  cents  per  100  lbs,  by  steam. 
Those  goods  marked  "  steam  "  to  go  by  steam,  all  other  goods  "  to  be  shipped  by 
vessel  from  Bufialo."  Certain  goods  were  marked  to  go  by  steam,  but  they  were 
sent  forward  from  Buffalo  in  a  sailing  vessel,  and  were  lost  in  a  gale  on  Lake  Erie. 
It  appeared  that  the  defirodant  owned  a  line  of  boats  on  the  canal  between  Albany 
and  Buffalo,  but  that  he  had  no  vessels  on  Lake  Erie.  Held,  that  the  defendant 
by  the  terms  of  his  contract,  was  a  common  carrier  from  New  York  to  Fairport, 

'  and  not  merely  on  the  canal ;  and  that  he  was  liable  for  the  loss. 
(Before  Duer,  Masoic,  and  Campbell,  J.J.) 
April  17 ;  May  35,  1850. 

MonoN  by  the  defendant  for  a  new  trial,  npon  a  case.  The 
action  was  brought  against  the  defendant  as  a  common  carrier, 
to  recover  the  yalue  of  goods  entrusted  to  him  for  transporta- 
tion. The  cause  was  tried  at  the  New  York  circuit  in  January, 
184:8,  before  the  Hon.  N.  B.  Morse,  one  of  the  justices  of  the 
supreme  court.  The  jury  found  a  verdict  for  the  plaintiff,  for 
the  value  of  the  goods. 

-flT.  Merrill^  for  the  plaintiff. 

A.  C,  Bradley^  for  the  defendant. 

Bt  the  Coukt.  Campbell,  J. — ^The  plaintiff,  a  merchant  in 
Ohio,  purchased  in  the  city  of  New  York  a  quantity  of  mer- 
chandise, which  the  defendant  undertook  to  forward  to  Fairport 
in  Ohio.  The  agreement  was  in  the  following  words : — "  New 
York|  August  28, 1845.    I  hereby  agree  to  forward  the  goods 
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of  Mr.  A.  "Wilcox  from  New  York  to  Fairport  for  fifty-five  (55) 
cents  by  vessel,  and  sixty-five  (65)  cents  per  100  lbs.  by  steam, 
to  the  close  of  the  present  season.  Those  goods  marked 
^ steam'  to  go  by  steam.  All  other  goods  to  be  shipped  by 
vessel  from  Buffalo."  The  goods  in  question  were  purchased 
in  the  fall  of  that  year,  and  were  sent  forward  from  Buffalo  in  a 
sailing  vessel,  and  were  lost  in  a  gale  on  Lake  Erie.  On  the 
comer  of  the  letter  sheet  in  which  the  contract  was  written,  was 
the  defendant's  printed  card,  headed  "  Canal  and  Lake  Trans- 
portation," "  American  Transportation  Co."  and,  on  the  trial,  it 
appeared,  that  the  defendant  was  the  proprietor  of  the  American 
Transportation  Company,  and  that  it  was  a  line  of  boats  running 
from  Albany  to  Buffalo,  and  had  no  vessels  on  Lake  Erie ;  and 
he  insisted  in  his  defence,  that  he  was  a  common  carrier  only  on 
the  canal,  and  that  beyond  Buffalo  he  was  but  a  forwarder,  and 
was  not,  therefore,  liable  for  losses  which  occurred  on  the 
lakes. 

The  judge  charged  the  jury,  that  the  defendant,  by  the  terms 
of  the  contract,  was  constituted  in  law  a  common  carrier  from 
New  York  to  Fairport,  and  that  the  only  question  for  their 
determination  was,  whether  the  goods  were  marked  to  go  by 
steam ;  that  if  they  were  so  marked,  the  plaintiff  was  entited 
to  a  verdict,  and,  if  not  so  marked,  then  the  defendant  was 
entitled  to  recover.  The  jury  found  for  the  plaintiff,  and,  so  far 
as  the  testimony  is  presented,  we  think  they  were  entirely  justi- 
fied in  finding  that  the  goods  were  marked  to  go  by  steam. 

In  MuscJiamp  v.  La7ica8ter  Railway  Co,^  (8  Mees.  &  Wels. 
421,)  the  facts  were  these : — A  parcel  was  booked  at  the  office 
of  the  defendants,  to  be  carried  to  a  point  beyond  the  terminus 
of  their  line,  and  was  lost  after  it  left  the  defendants'  line.  The 
price  of  carriage  for  the  whole  distance  was  offered  to  be  paid 
to  the  defendants  at  the  time  the  parcel  was  booked,  but  declined 
— ^the  agents  saying,  it  could  be  paid  at  the  place  of  delivery. 
The  same  defence  was  set  up  as  in  this  case,  that  the  defendants 
were  carriers  only  on  their  own  line,  and  that,  having  forwarded 
the  parcel,  after  it  left  their  line,  they  were  discharged  from 
liability.  The  defendants  were  held  liable.  Lord  Abinger, 
after  stating  the  practical  difficulty  attending  the  doctrine  of  the 
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defence,  if  the  owner  was  obliged  to  follow  the  various  parties, 
and  find  out  the  precise  place  of  the  loss,  and  sue  the  particular 
carrier  on  the  line  where  the  loss  happens,  says : — "  Besides,  the 
carriage  money  being  in  this  case  one  undivided  sum,  rather 
supports  the  inference,  that,  although  these  carriers  carry  only 
a  certain  distance  with  their  own  vehicles,  they  make  subordinate 
contracts  with  the  other  carriers,  and  are  partners  iTder  se  as  to 
the  carriage  money ;  a  fact  of  which  the  owner  of  the  goods 
could  know  nothing,  as  he  only  pays  the  one  entire  sum  at  the 
end  of  the  journey,  which  they  afterwards  divide  as  they 
please." 

This  is  certainly  a  very  reasonable  inference,  and  one  which 
may  well  be  drawn  in  this  case.  Here  the  defendant  undertook, 
for  a  specified  price,  to  forward  the  goods  in  question  from  New 
York  to  Fairport.  The  criticism  of  the  defendant  on  the  word 
"  forward,"  as  used  in  the  contract,  is  not  just.  It  applies  to 
the  whole  distance,  as  well  to  those  portions  of  the  route 
where  other  parties  were  owners  of  the  vessels,  as  to  that  por- 
tion where  he  employed  his  own  means  of  transportation.  He 
was  to  forward  the  goods  from  New  York  to  Fairport^  not  from 
Buffalo,  where  he  now  says  was  the  termination  of  his  own 
immediate  route.  The  word,  as  used  by  him,  can  only  mean, 
that  he  was  to  carry  or  transport  the  goods,  and  whether  in  his 
own  vessels,  or  in  those  of  others,  was  perhaps  immaterial  to  the 
plaintiff,  provided  on  those  parts  of  the  journey  where  steam 
was  to  be  used,  they  were  carried  in  steam  vessels.  Besides, 
there  is  a  fixed  sum  which  covei-s  the  whole  charge,  and  it  would 
be  absurd  to  suppose  that  the  defendant  was  to  receive  the  whole 
sum  for  merely  forwarding,  that  is  placing  the  goods  on  the 
vessels  of  some  other  party,  to  be  carried  to  their  place  of 
destination. 

The  jury  have  found  that  those  goods  were  marked  to  go  by 
steam.  They  reached  Buffalo  in  the  defendant's  line  of  boats, 
and  were  forwarded  by  him,  not  by  steam,  but  in  a  sailing 
vessel,  and  were  lost.  In  AcJdey  v.  Kellogg^  (8  Cowen,  223,) 
Justice  Sutherland  says,  "  the  jury  were  properly  instructed  by 
the  judge,  that  the  cause  turned  upon  the  question  whether 
the  defendants  by  their  contract  with  the  plaintiflb  were  to  for- 


NEW  YORK— MAT,  1850.  613 


Wilcox  T.  Pannelee. 


ward  the  goods  by  the  first  canal  boat  that  should  sail  after  their 
arrival  at  Troy,  or  whether  they  were  specially  directed  to  send 
them  only  in  Eddy's  line  of  boats.  If  the  latter  were  the  in- 
structions given  them,  then  the  plaintife  were  entitled  to  recover. 
But  if  the  directions  to  forward  them  were  general,  then  the 
action  must  fail."  So  in  this  case,  the  proper  question  for 
the  jury  was  whether  the  goods  were  to  be  forwarded  by  steam. 

It  is  certainly  very  questionable  whether  the  defendant  would 
not  be  liable,  even  upon  the  very  limited  construction  sought  to 
be  given  to  the  contract  by  him ;  that  is,  that  beyond  BuflMo,  he 
was  merely  a  forwarder.  He  did  not  forward  the  goods  by 
steam.  This  case  is  cleai'ly  distinguishable  from  that  of  St.  John 
V.  Van  Santvoord^  (6  Hill,  157.)  There  was  no  special  under- 
taking in  th^t  case ;  no  price,  no  contract.  The  goods  were  put 
on  board  the  defendant's  barge  in  New  York,  directed  to  a  place 
on  the  Erie  canal,  and  were  lost  on  the  canal.  The  defendants 
in  that  case  were  carriers  on  the  Hudson  river  only,  and  proved 
that  they  forwarded  the  goods  from  Albany  in  the  usual  and 
customary  manner.  The  case  in  our  books  most  analogous  to 
the  present  is  perhaps  that  of  Fairchild  v.  Slocum^  (19  Wend. 
329.)  There  the  defendants  held  themselves  out  as  carriers,  and 
the  court  say  it  is  of  no  moment  whether  they  use  their  own 
vessels,  or  employ  the  vessels  of  others  to  carry  for  them  on  some 
part,  or  even  all  of  the  route ;  that  it  is  enough  that  they  received 
the  goods  on  an  undertaking  to  deliver  them  at  their  place 
of  destination.  (And  see  Weed  v.  S,  i&  S,  B.R,  Co.  19  Wend. 
535.) 

It  was  urged  on  the  argument,  that  the  plaintiff  should  have 
claimed  under  a  special  count  in  his  declaration,  setting  up  the 
specific  contract  with  the  defendant.  We  think  such  a  count 
was  unnecessary,  and  that  the  plaintiff  is  entitled  to  recover 
against  the  defendant  generally  as  a  common  carrier,  introducing 
the  contract  to  show  the  agreement  in  the  case  as  to  the  terras. 
But  as  the  whole  merits  of  the  case  seem  to  have  been  submitted 
and  determined,  and  we  are  satisfied  fully  that  the  plaintiff 
ought  to  recover,  he  may,  if  he  is  so  advised,  amend  his  declara- 
tion by  inserting  such  special  count,  and  without  costs. 

A  new  trial  is  denied,  with  costs  to  be  taxed. 
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SuTDAM  and  others  v.  Jenkins,  SherifiE^  d&c. 

When  the  defendant,  who  recovers  in  replevin,  elects  to  take  judgro^it  for  the  TaJne 
of  the  goods  replevied,  instead  of  their  return^  he  is  entitled  to  recover  damages 
equally  as  if  be  had  elected  to  have  a  return. 

The  value  which  he  is  to  recover,  is  that  at  the  time  of  the  replevin,  and  not  the  value 
at  the  time  when  he  makes  his  election. 

If  such  value  be  an  insofliicient  redress  for  the  injury  sustained  by  the  replevin,  the 
deficiency  may  be  made  good  in  the  estimate  of  damages. 

The  general  question,  what  is  the  proper  measure  of  damages,  "  the  rule  for  ascertain- 
ing the  sum  which  the  injured  party  ought  to  recover,  in  all  cases  where  peraonat 
property  is  wrongfully  taken  or  detained,  whether  by  force,  by  fraud,  or  by  process 
of  law,"  examined  and  considered  on  principle  and  the  adjudged  cases. 

Where  exemplary  or  vindictive  damages  are  not  recoverable,  the  principles  upon 
which  damages  are  to  be  given  are,  that  the  owner  to  w^hom  compensation  is  due» 
must  be  fully  indemnified,  and  the  wrongdoer  must  not  be  permitted  to  derive  any 
benefit  or  advantage  whatever  from  his  wrongful  act. 

The  damage!*,  when  limited  to  an  indemnity,  will  be  ascertained,  by  adding  to  die 
value  of  the  property  at  the  time  the  owner  is  dispossessed^  the  damages  which  he 
is  proved  to  have  sustained  from  the  loss  of  its  possession. 

Interest  on  the  value  the  property  bore  at  the  time  of  the  injury,  from  that  time  to  the 
time  of  the  trial  or  judgment,  must  always  be  added  to  complete  the  indemnity. 

Compensatory  damages,  in  addition  to  the  interest,  may  be  added  to  the  value,  wherft 
it  is  proved  that  it  is  necessary  to  afibrd  a  full  indemnity. 

Such  is  the  case,  where  it  is  shown  that  the  owner  would  have  derived  a  larger  profit 
from  the  ute  of  the  property,  than  the  interest  on  its  value  ;  or  that  he  had  contracted 
to  sell  it  to  a  solvent  purchaser  at  an  advance  on  its  market  price  ;  or  that  when 
the  wrong  was  committed  it  was  on  its  way  to  a  profitable  market,  where  it  would 
have  certainly  arrived.  In  all  which  cases,  the  difference  between  the  value  at  the 
time  of  the  tort,  and  the  advance  which  the  owner  w^ould  have  realized,  had  he 
retained  the  postese-ion,  ought  to  be  added  to  the  value  as  compensatory  damages, 
and  interest  is  allowable  on  the  aggregate.  In  the  case  put,  of  a  greater  profit  than 
the  interest,  the  excess  is  to  be  added  to  the  interest. 

So  where  it  appears  that  the  owner  in  all  probability  would  have  retained  the  pro- 
perty until  the  trial,  and  it  is  then  of  greater  value  than  when  he  was  dispossessed, 
the  difference  is  a  part  of  his  loss,  and  may  be  added  to  the  original  value  to  com- 
plete his  indemnity. 

The  same  rule  applie?,  where  the  evidence  justifies  the  conclusion  that  the  owner,  had 
he  kept  the  possession,  would  have  obtained  a  higher  price  for  it,  subsequent  to  the 
tort  which  deprived  him  of  it. 

£ven  where  exemplary  damages  are  not  claimed,  the  sum  which  the  injured  party  is 
entitled  to  recover,  is  not  in  all  cases  to  be  limited  to  an  indemnity. 

He  is  entitled  to  recover,  in  all  cases,  the  market  value  of  the  property  at  the  time  of 
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ita  coDTersioD,  with  interest,  ev«D  where  the  amount,  from  special  circumstancea,  ' 
may  exceed  that  of  his  actual  leas. 
....So  when  the  wrongdoer  has  sold  the  property  for  a  larger  price  than  its  value  at  th« 
time  of  its  conversion,  the  difference  must  he  allowed  as  cumulative  damages. 

60  when  the  wrongdoer  retains  the  poasession  of  the  property  at  the  Jime  of  the  trial 
or  judgment,  and  it  is  then  of  greater  value  than  at  the  time  of  ita  conversion,  the 
difference  must  be  added  to  the  sum  that  would  be  sufficient  as  an  indemnity. 

It  may,  therefore,  be  stated  as  the  universal  rule,  that  the  amount  to  be  recovered  wiA 
t)e  ascertained  by  adding  to  the  value  of  the  property,  when  the  right  of  actios 
accrued,  such  damages  as  shall  cover  every  additional  loss  whieh  the  owner  has 
sustained,  and  also  enery  increase  of  value  which  the  wrongdoer  has  obtained,  or 
has  it  in  his  power  to  obtain. 

The  highest  price  which  the  property  has  borne  at  any  time  between  its  conversiov 
aud  the  trial,  cannot,  in  aU  cases,  be  the  measure  of  damages,  e&nce  when  it  does 
not  appear  that  this  price  would  h«ve  been  obtained  by  the  owner,  or  has  been 
obtained  by  the  wrongdoer,  the  damages,  measured  by  this  rule,  would  be  vindic- 
tive, instead  of  remunerative. 

With  still  less  reason  can  the  value  of  the  property  at  the  time  of  the  trial  be  assumed 
as  the  true  and  sole  measure  of  damages,  ance  this  would  cast  the  ilak  of  the 
depreciation,  deterioration,  or  destruction  of  the  property,  upon  the  innocent  owner. 

The  priodples  above  laid  down,  although  not  explicitly  stated,  are  not  only  consis- 
tent with,  but  deducible  from,  the  adjudged  cases  in  England  and  in  the  United 
States,  with  the  exception  of  a  few  that  must  be  regarded  as  anomalous. 

Ttic  leading  eases  in  England  and  in  the  United  States,  bearing  upon  the  subject, 
examined ;  und  the  mle  of  damages  laid  down  in  West  v.  WtnUDorth,  3  Coweo 
62,  and  Clark  v.  Pinney^  7  Ibid.  681 ;  and  the  decision  in  Carpenter  v.  Stevens^ 
l^  Wendell  58d«  considered  at  large,  and  disapproved,  (a)  * 

The- measure  of  damages  is  the  same  in  replevin,  where  the  party  elects  to  take  judg- 
ment for  the  value  of  the  property,  as  in  the  action  of  trover. 

In  replevin  against  a  sheri/T,  for  flour  taken  by  him  on  execution,  on  his  electing  to 
take  judgment  for  its  value,  he  will  be  limited  in  his  recovery  to  the  value  at  the 
commencement  of  the  suit,  with  interest  from  that  time ;  although  it  appear  thai 
flour  between  that  period  and  the  trial  was  worth  about  double  its  then  market 
price.  He  cannot  add,  as  damages,  Uie  difference  between  the  value  at  the 
replevin,  and  the  highest  subsequent  market  value  up  to  the  time  of  the  trial. 

In  actions  of  tort,  the  value  of  the  property,  in  estimating  damages,  is  not  always  to 
be  determined  by  its  market  price.  In  some  cafes,  as  of  family  pictures,  plate,  and 
the  like,  its  value  to  the  owner,  by  reason  of  personal  or  family  considerations^ 
ought  to  be  considered  by  the  jury,  exercising  both  a  aound  discretion,  and  a  reason- 
able sympathy  with  the  feelings  of  the  owner. 
(Before  DuER,  Mason,  and  Campbell,  J.J.) 
May  31 ;  June  32,  1850. 


(a)  And  see  further,  on  the  subject  of  the  rule  of  damages,  K^  v.  WtUs,  ante^ 
page  585  ;  WiUon  v.  Little,  1  §and.  351,  S.  C.  on  appeal,  3  Comst.  443 ;  Bemls  T. 
Terrtf,  3  Sand.  137. 
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This  was  an  action  of  replevin  in  the  detinet,  for  five 
hundred  barrels  of  flour,  commenced  in  the  supreme  court,  and 
transferred  to  this  court,  haying  been  tried  by  a  sole  referee,  on 
the  33d  day  of  December,  184:7.  The  onlj  question  which  was 
reallj  controverted  on  the  motion  to  set  aside  his  report,  was 
that  of  the  amount  of  the  defendant's  recovery,  and  the  state- 
ment of  the  case  is  limited  to  the  facts  afifecting  that  point, 
proved  on  the  trial,  which  were  as  follows : 

The  defendant,  on  the  25th  day  of  May,  1846,  as  sheriff  of  the 
county  of  Kings,  by  virtue  of  an  execution  against  Korman  BL 
QiUett,  levied  upon  all  the  flour  in  Gillett's  mill,  including  331 
barrels  of  flour  branded  ^^ Kingston  Mills;"  and  the  same 
331  barrels  were  taken  under  the  writ  of  replevin  in  this  cause 
and  delivered  to  the  plaintiffs  ;  and  that  they  were  so  taken  and 
delivered  on  the  2d  of  June,  1846,  and  no  other  property  was 
taken  under  the  replevin. 

That  at  the  time  of  the  sheriff's  levy,  the  value  of  the  flour 
replevied  was  $4  56^  per  barrel ;  and  at  the  time  it  was  taken 
and  delivered  to  the  plainti&,  its  value  was  $4  43f  per  barrel. 

That  the  residue  of  the  flour  levied  on  at  the  same  time  by  the 
sheriff,  which  was  of  the  same  value,  was  sold  on  the  5th  June, 
1846,  imder  the  execution,  and  brought  $4  31  per  barrel ;  that 
the  highest  price  which  flour,  like  that  in  question,  has  brought 
in  the  New  York  market  since  the  2d  June,  1846,  is  $9  38  per 
barrel ;  and  that  this  was  in  March,  1847 ;  and  that  the  price  of 
flour  of  similar  quality  was,  on  the  day  of  trial,  $6  25  per  barrel. 

The  plaintiff  claimed  to  be  the  owners  of  the  flour  replevied, 
by  virtue  of  a  receipt  to  them  in  store  for  500  barrels,  "  Kingston 
Mills,"  given  by  Gillett,  April  leth,  1846.  It  appeared  that 
Gillett  then  had  on  hand  in  his  mill  600  barrels  of  this  brand,  in 
different  places  wherever  it  was  convenient.  That  no  particular 
500  barrels  were  designated  for  the  plaintiff,  out  of  the  600 ;  and 
that  before  the  levy  by  the  sheriff,  Gillett  had  sold  all  of  that 
600  barrels,  except  fortynsix.  He  had,  however,  manufactured 
other  flour  of  the  same  brand,  which  he  intended  to  substitute  to 
the  plaintiff  for  that  sold,  and  the  residue  of  the  831  barrela 
replevied,  was  so  manufactured  by  him. 

On  the  plaintifib  resting  their  case,  the  defendant  moved  for  a 
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nonsuit,  upon  the  ground  that  it  was  not  proved  and  did  not 
appear,  either  that  the  flour  taken  upon  the  writ  of  replevin  was 
the  property  of  the  plaintifls,  or  that  they  had  the  right  to  the 
possession  of  the  same  or  of  any  part  thereof.  The  referee 
granted  the  motion  for  a  nonsuit ;  and  the  plaintiffs  excepted  to 
his  decision. 

The  defendants  then  elected  to  waive  a  return  of  the  flour, 
and  to  take  judgment  in  lieu  thereof  for  its  value. 

The  referee  then  proceeded  to  assess  the  value  of  the  property 
replevied,  and  the  defendant's  damages  by  reason  of  the  deten- 
tion thereof. 

The  defendant's  counsel  then  asked  the  referee  to  decide,  and 
insisted,  that  the  value  of  the  property  was  the  market  price  at 
the  time  of  such  election,  and  that  the  measm*e  of  damages  was 
the  difference  between  the  value  of  the  flour  at  the  time  of  such 
election,  and  the  highest  value  it  had  borne  at  any  time  after  the 
same  was  replevied,  up  to  the  time  of  the  election,  and  interest 
on  the  highest  value  from  the  time  when  it  bore  the  highest 
value  to  the  time  of  the  election. 

The  referee  decided  that  the  value  was  to  be  ascertained  as 
thus  claimed,  but  refused  to  decide  that  such  was  the  measure 
of  damages ;  and  the  defendant's  counsel  excepted  to  such  refusal. 

The  plaintiffs'  counsel  asked  the  referee  to  decide,  and  insisted, 
that  the  value  of  the  property  was  to  be  assessed  at  the  market 
value  at  the  time  of  the  replevin ;  and  that  the  damage  for  the 
detention  was  the  interest  on  such  value  from  the  time  of  such 
replevin.  The  referee  refused  so  to  decide ;  and  the  plaintiffs' 
counsel  excepted  to  such  refiisal. 

The  referee  decided  to  assess  the  value  of  the  property  at  its 
market  value  on  the  day  of  the  election ;  and  that  the  damage 
for  the  detention  was  the  interest  on  such  value  from  the  time  of 
the  replevin;  to  which  decision  the  counsel  for  both  parties 
excepted. 

The  referee  thereupon  assessed  the  value  of  the  pro- 
perty at,  $2,068,Y5 

The  damage  for  the  detention  at,      ....         169,55 

And  reported  for  the  defendant  for  the  sum  of,        .    $2,238,30 
on  the  18th  of  January,  1848. 
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A  motion  was  made  by  the  defendants  to  set  aside  the  report^ 
in  which  the  points  on  both  sides  were  presented. 

O.  R,  J.  Bowdoin^  for  the  plaintiff. 

The  value  of  the  flour  was  what  that  brought  which  was  sold 
by  the  sheriff  on  the  5th  June,  184:6,  viz.  $4  31  per  barrel.  At 
most,  the  market  value  at  the  time  of  the  replevin,  viz.  $4  43f 
per  barrel.  The  flour  so  sold,  and  the  flour  replevied  by  the 
plaintiffs,  being  admitted  to  be  of  similar  value  and  quality.  (2 
Rev.  Stat.  531,  §  53,  55 ;  Gray  v.  Portland  Bank^  3  Mass.  382 ; 
Shaw  V.  Nudd^  8  Pick.  13,  14 ;  Kennedy  v.  WhUwell^  4  Pick 
467 ;  WhlteJumse  v.  Atkinson^  3  C.  and  Payne  344 :  WUson  v. 
Little^  2  Comst.  450 ;  Clark  v.  Pinney^  7  Cow.  681 ;  Barnes  v. 
BartleU,  15  Pick.  78 ;  Conard  v.  Pacific  Ina.  Co.  6  Petera  272, 
279,  282.) 

Tlie  damage  for  the  detention  is  the  interest  on  the  value  from 
the  time  of  the  sale.  {Brizee  v.  Maybee^  21  Wend.  144 ;  Mc- 
Cabe  V.  MoreJiead^  1  Watts  &  Sergt.  513.) 

A,  S.  Johnson^  for  the  defendant. 

The  rule  adopted  by  the  referee  to  ascertain  the  value  of  the 
property,  was  correct.  The  defendant  being  entitled  to  a  judg- 
ment for  return,  or  in  lieu  thereof,  at  his  election,  for  the  value, 
that  must  be  assessed  as  of  the  time  of  the  election.  (2  R.  S.  2d 
ed.  437,  §  53,  54,  55 ;  Swift  v.  Barnes,  16  Pick.  194 ;  BurcUe 
V.  Luce,  6  Hill  558  ;  TaUs  v.  FaaseU,  5  Denio  21.) 

The  rule  adopted  by  the  referee,  to  ascertain  the  damages  for 
the  detention,  was  erroneous.  The  true  rule  is,  the  difference 
between  the  value  at  the  time  of  the  election,  and  at  the  time 
when  the  property  bore  the  highest  price,  after  the  replevin,  and 
interest  on  the  highest  price,  from  the  time  when  it  bore  the 
highest  price,  to  the  time  of  the  election.  {Commercial  Bank  v. 
KartrigU,  20  Wend.  94 ;  S.  C.  in  error,  22  Wend.  348,  366, 
367 ;  West  v.  Wentworth,  3  Cow.  82 ;  ClarJc  v.  Pinney,  7  Cow. 
681 ;  12  Wend.  589 ;  Ibid.  602 ;  2  C.  C.  in  E.  216 ;  14  John. 
128  ;  11  Mass.  408.) 

By  the  Court.    Dueb,  J. — ^We  think,  as  we  intimated  upon 
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the  hearing,  that  the  referee  was  entirely  right,  in  deciding  that 
the  plaintiffs  had  failed  to  prove  their  title  to  any  portion  of  the 
flour  which  they  replevied.  Their  counsel  judicionsly  limited 
their  claim  to  the  forty-six  barrels,  which  he  wished  ns  to  con- 
sider as  the  residue  of  the  five  hundred  barrels  originally  sold 
or  mortgaged ;  but  the  five  hundred  barrels  were  themselves 
parcel  of  a  larger  quantity,  and  they  had  not  been  so  selected 
and  separated  as  to  enable  the  plaintiffs  to  identify  any  portion 
of  them  as  their  property.  Hapalye  v.  Machie^  6  Cow.  250, 
fortified  as  it  ^^  by  the  prior  decisions  which  are  there  referred 
to,  is,  on  this  point,  a  conclusive  authority.  The  defendant  was 
therefore  entitled  to  judgment,  and  the  only  question  is  whether 
the  amount  which  he  ought  to  recover,  has  been  justly  computed 
by  the  referee. 

Instead  of  asking  for  a  return  of  the  property  replevied,  the 
defendant  elected  to  take  judgment  for  its  value.  The  section 
of  the  statute  (2  E.  S.  531,  §  55,)  which  gives  this  election,  is 
silent  as  to  the  damages ;  but  the  understanding  of  the  profession 
undoubtedly  is,  that  whether  the  judgment  be  for  a  return  of  the 
goods,  or  for  their  value,  the  right  to  damages  equally  attaches. 
We  are  satisfied,  upon  consideration,  that  this  construction  may 
reasonably  be  given  to  the  general  words  in  the  preceding  53d 
section ;  and  it  appears  to  be  sanctioned  by  the  opinion  of  Ch. 
J.  Nelson,  in  Snow  v.  lioys^  (22  Wend.  604.)  It  is  indeed  evi- 
dent, that  in  whichever  form  the  judgment  is  entered,  damages 
are  in  most  cases  necessary  to  be  given,  in  order  to  complete  the 
indemnity  to  which  the  defendant  is  entitled.  In  the  present 
case,  the  referee  has  allowed  damages  in  addition  to  the  value  of 
the  property ;  and  neither  party  complains  that  he  has  done  so, 
yet  both,  although  upon  very  different  gi'ounds,  insist  that  he 
has  erred  in  computing  the  amount  for  which  judgment  ought 
to  be  rendered.  He  has  assessed  the  value  according  to  the 
market  price  of  fiour  at  the  time  the  defendant  made  his  election, 
and  has  allowed,  as  damages,  interest  upon  the  sum  thus  ascer- 
tained from  the  time  of  the  replevy.  The  counsel  for  the  plain- 
tiffs, however,  contends  that  the  value  ought  to  be  computed  by 
a  reference  to  the  market  price  of  the  fiour  when  replevied ;  and 
the  counsel  for  the  defendant,  that  the  value  is  properly  stated^ 
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but  that  in  the  estimate  of  damages,  the  difference  between  that 
value  and  the  highest  sum  for  which  the  flour  could  have  been 
sold,  at  any  time,  after  the  replevying  and  before  the  defendant's 
election,  should  have  been  included.  Much  ingenuity  and  learn- 
ing have  been  displayed  by  the  counsel  in  support  of  their  respec- 
tive views,  and  it  is  an  act  of  justice  to  say,  that  the  court  has 
been  materially  aided  by  their  labors  and  researches. 

The  argument  involves  a  general  question  which  in  the  first 
instance  we  shall  endeavor  to  solve;  and  shall  then  inquire 
whether  the  solution  which  we  adopt  is  consistent  with  the 
adjudged  cases  and  with  the  provisions  of  the  statute. 

The  general  question  which  we  deem  it  necessary  to  examine 
is,  ^hat  i8  the  proper  measure  of  damages,  "The rule  for  ascer- 
taining  the  sum  which  the  injured  party  ought  to  recover,  in  all 
cases,  where  personal  property  is  wrongfully  taken  or  detained, 
whether  by  force,  by  fraud,,  or  by  process  of  law.''  It  is  a  ques- 
tion of  wide  extent  and  corresponding  interest,  and  we  are  not 
I  without  the  hope,  that  the  observations  which  we  intend  to  make 

may  have  some  tendency  to  redeem  this  branch  of  the  law  from 
its  present  state  of  confusion  and  uncertainty.  Unless  we  are 
greatly  mistaken,  there  are  certain  indisputable  rules,  or  more 
correctly,  principles  of  natural  justice,  by  the  application  of 
which  the  amount  that  the  injured  party  ought  to  recover,  may, 
in  all  cases,  be  readily  and  certainly  determined.  Setting  aside 
the  exceptional  cases  in  which  exemplary  damages  may  be  justly 
claimed  and  given,  and  confining  ourselves  to  those  in  which  the 
remedy  sought  is  simply  pecuniary,  the  principles  which,  as 
it  seems  to  us,  are  manifestly  just,  and  universal  in  their  appli- 
cation, are,  thai  the  owner^  to  whom  compensation  is  due,  must 
be  fully  indemnified,  and  that  the  wrongdoer  must  not  be  per- 
mitted to  derive  any  benefit  or  advantage  whatever  from  his 
wrongful  act.  It  may  frequently  happen,  that  these  principles, 
when  applied,  will  coincide  in  the  result;  but  there  are  many 
cases  in  which  it  will  be  seen  that  the  application  of  both  is 
necessary.  An  indemnity  must  always  be  given  to  the  injured 
party ;  but  it  is  not,  in  all  cases,  the  measure  of  the  damages 
which  the  wrongdoer  ought  to  pay. 

First,  the  injured  party  must  be  indemnified,  he  must  be 
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placed  in  the  same  situation  in  which  he  would  have  been,  had 
the  wrong  not  been  committed,  or  had  it  been  instantly  repaired 
by  the  payment  of  the  compensation  then  due.  As  the  actual 
loss  to  the  owner  is  the  same,  whatever  may  be  the  fonn  of  the 
action  in  which  its  reparation  is  sought,  the  sum  due  to  him  for 
its  compensation  must  be  the  same,  whether  he  is  the  plaintiff  in 
trespass  or  trover,  or  the  defendant  in  replevin.  There  can  be 
no  variance  in  the  amount  of  an  indemnity,  and  if  its  criterion 
can  be  fixed,  any  departure  from  the  standard  which  it  estab- 
lishes must  be  capricious  and  arbitrary,  and  must  involve  more 
or  less  of  injustice  to  one  or  other  of  the  parties  to  the  injury. 

Then  what  are  the  rules  ?  What  the  process  of  computation 
by  which  the  just  amount  of  the  indenmity  claimed  may  be 
ascertained?  We  reply,  with  some  confidence,  that  it  will  be 
ascertained  in  all  cases,  ly  adding  to  the  valice  of  tlie  p^^ojperty 
when  the  aumer  is  dispossessed^  the  damages  which  he  is  proved 
to  have  sustained^  from  the  loss  cf  its  possession.  It  is  when  the 
property  is  wrongfully  taken  or  detained,  that  a  right  of  action 
accrues  to  the  owner.  lie  is  then  entitled  to  demand  a  compen- 
sation for  his  loss,  and  if  his  demand  is  then  complied  with,  it  is 
plain  that  the  value  of  the  property  at  that  time,  by  which  we 
mean  its  market  value,  the  sum  for  which  it  could  then  be  sold, 
would  constitute,  at  least,  a  portion  of  the  amount  that  the 
wrongdoer  would  be  bound  to  pay.  This  sum  may,  there- 
fore, be  fairly  considered  as  a  debt  then  due,  and,  conse- 
quently, interest,  until  the  time  of  trial  or  judgment,  must 
in  all  cases  be  added  to  complete  the  indemnity.  It  is 
not,  however,  in  all  cases  that  the  value  of  the  property 
when  the  owner  is  dispossessed  is  to  be  detennined  by  a 
reference  to  its  market  price,  nor  in  all  that  the  damages,  which 
are  to  be  added  to  the  value,  are  to  be  limited  to  the  mere 
allowance  of  interest.  In  most  cases,  the  market  value  of  the 
property  is  the  best  criterion  of  its  value  to  the  owner,  but  in 
some  its  value  to  the  owner  may  greatly  exceed  the  sum  that 
any  purchaser  would  be  willing  to  pay.  The  value  to  the 
owner  may  be  enhanced  by  personal  or  family  considerations,  as 
in  the  case  of  fitmily  pictures,  plate,  &c.,  and  we  do  not  doubt 
that  the  ^'  pretium  affectionis,"  instead  of  tlie  market  price,  ought 
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then  to  be  considered  by  the  jrny  or  court,  in  estimating  the 
value.  In  these  cases,  however,  it  is  evident,  that  no  fixed  rule 
to  govern  the  estimate  of  value,  can  be  laid  down,  but  it  must 
of  necessity  be  left  to  the  sound  discretion  of  a  jury,  in  the 
exercise  of  a  reasonable  sympathy  with  the  feelings  of  the 
owner.  When  the  market  price  is  justly  assumed  as  the  mea- 
sure of  value,  there  are  numerous  cases  in  which  the  addition  of 
interest  would  fail  to  compensate  the  owner  for  his  actual  loes. 
It  may  be  shown  that  had  he  retained  the  possession,  he  would 
have  derived  a  larger  profit  from  the  use  of  the  property  than 
the  interest  upon  its  value ;  or  that  he  had  contracted  to  sell  it  to 
a  solvent  purchaser  at  an  advance  upon  the  market  price ;  or 
that  when  wrongfully  taken  or  converted,  it  was  in  the  course 
of  transportation  to  a  profitable  market,  where  it  would  certainly 
have  arrived ;  and  in  each  of  these  cases  the  difierence  between 
the  market  value  when  the  right  of  action  accrued,  and  the 
advance,  which  the  owner,  had  he  retained  the  possession,  would 
have  realized,  ought  plainly  to  be  allowed  as  compensatory 
damages,  and  as  such  to  be  included  in  the  amount  for  which 
judgment  is  rendered.  So  where  it  appears  that  the  owner  in 
all  probability  would  have  retained  the  possession  of  the  pro- 
perty until  the  time  of  trial  or  judgment,  and  that  it  is  then  of 
greater  value  than  when  he  was  dispossessed,  the  difference  may 
fairly  be  considered  as  a  part  of  the  actual  loss  resulting  to  him 
from  the  change  of  possession,  and  should  therefore  be  added 
to  the  original  value  to  complete  his  indemnity. 

The  observations  that  have  now  been  made  are  suflScient  to 
explain  our  views  as  to  the  proper  mode  of  securing  an  indemr 
nity  to  the  injured  party ;  but  the  amount  of  the  judgment  that 
ought  to  be  rendered  in  his  favor,  even  when  no  exemplary 
damages  are  claimed,  as  we  have  already  stated,  is  not  necessarily 
to  be  limited  to  an  indemnity.  In  many  cases,  it  may  not  be 
right  that  the  wrongdoer  should  be  subjected  to  cumulative 
damages  as  a  penalty  for  his  misconduct ;  but  it  is  clear,  that  he 
ought  never  to  be  permitted  to  derive  an  actual  benefit  from  his 
wrongful  act,  a  gain  which  is  the  &uit  of  his  own  injustice.  He  must 
in  all  cases,  be  compelled  to  refund.  Hence  he  must,  in  aU  cases, 
be  liable  to  the  extent  of  the  value  of  the  property  when  taken  or 
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converted,  together  with  interest,  even  when  the  amount  may 
greatlj  exceed  the  snm  that  would  be  sufficient  to  indemnify 
the  owner.  K  goods  uninsured  should  by  force  or  fraud  be 
removed  from  a  warehouse,  which,  immediately  thereafter,  is 
consmned  by  fire,  as  they  must  have  perished  had  they 
remained,  it  is  certain  that  the  owner  sustains  no  loss  from  the 
removal ;  yet  none  can  suppose,  that,  in  an  action  against  the 
wrongdoer,  the  fact  could  be  given  in  evidence  to  bar  a 
recovery,  or  that  the  recovery  could  be  for  a  less  sum  than  the 
value  of  the  goods  when  removed.  Here,  although  the  judg- 
ment in  its  whole  amount  is  a  positive  gain  to  the  owner,  yet  it 
imposes  no  penalty  in  the  form  of  exemplary  damages  upon  the 
wrongdoer.  It  merely  compels  him  to  pay  for  that  which  he 
had  no  right  to  appropriate,  and  thus  prevents  him  from  deriving 
any  benefit  from  his  wrongftil  act.  So,  reversing  some  of  the 
cases  that  have  been  stated,  if  the  goods  when  wrongfully  taken 
or  converted,  were  in  the  course  of  transportation  to  a  losing 
market,  or  were  contracted  to  be  sold  at  a  less  price  than  their 
market  value,  the  owner  would  be  fully  indemnified  by  giving 
him  the  sum  with  interest  which  he  would  have  realized  had  he 
retained  the  possession,  yet  it  cannot  be  doubted,  that  the 
market  value  when  the  right  of  action  accrued,  with  interest 
from  that  time,  should  continue  to  be  the  measm-e  of  damages. 
The  present  case  affords  another  illustration  of  the  same  truth, 
that,  even  when  vindictive  damages  are  not  claimed,  those 
which  are  given  in  many  cases,  may  and  ought  to  exceed  a  mere 
indemnity.  Had  the  defendant  retained  the  possession  of  the 
flour,  which  was  replevied,  it  is  morally  certain  that  it  would 
have  been  sold  by  him,  under  the  execution  in  his  hands,  at  the 
same  time,  and  at  the  same  price,  aa  the  residue  of  the  flour 
upon  which  he  had  levied.  Hence  we  should  give  to  him, 
or  more  properly  to  the  judgment  creditor  whom  he  represents, 
a  full  compensation  for  the  actual  loss,  by  assessing  the  value  of 
the  flour  in  controversy,  at  the  price  for  which  it  would  have 
been  sold,  had  .it  not  been  replevied,  and  by  allowing,  as  dama- 
ges, interest  upon  that  amount  from  the  time  the  sale  would 
have  been  made ;  nor  could  any  objection  be  made  to  a  judg- 
ment founded  upon  this  basis,  except  that  it  would  leave  to  the 
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plaintifia  the  difference  between  the  value  of  the  flonr  vshea 
replevied,  and  its  value  at  the  time  of  the  sale  under  the  execu- 
tion, as  a  profit  resulting  from  their  wrongful  act 

Even  where  the  market  value  of  the  property,  when  the  right 
of  action  accrued,  would  more  than  suffice  to  indemnify  the 
owner,  it  is  not,  in  all  cases,  that  the  liability  of  the  wrongdoer 
should  be  limited  to  that  amount.  It  is  for  the  value  that  he 
has  himself  realized,  or  might  realize,  that  he  is  bound  to 
account,  and  for  which  judgment  should  be  rendered  against 
him.  Hence  should  it  appear  in  evidence  upon  the  trial,  that 
he  had  in  &ct  obtained  upon  a  sale  of  the  property  a  laiger 
price  than  its  value  when  he  acquired  the  possession,  or  that  he 
stiU  retained  the  possession,  and  that  an  advance  price  could 
then  be  obtained,  in  each  case  the  increase  upon  the  original 
value,  (which  otherwise  would  remain  as  a  profit  in  his  hands,) 
ought  to  be  allowed  as  cumulative  damages. 

We  think  it  follows,  from  the  observations  that  have  been 
made,  and  the  illustrations  that  have  been  given,  that  the 
principles  which  we  have  stated  as  those  which  ought  to 
determine  the  amount  of  the  judgment,  will  be  carried  into  efiiect 
in  all  cases  by  adding  to  the  value  of  the  property  wh^i  the* 
right  of  action  accrued  such  damages  as  shall  cover,  not  only 
every  additional  loss  which  the  owner  has  sustained,  but  every 
increase  of  value  which  the  wrongdoer  has  obtained,  or  has  it 
in  his  power  to  obtain ;  and  we  are  satisfied,  after  much  con- 
sideration, that  there  is  no  other  mode  of  computation  by  which 
as  a  universal  and  invariable  rule  the  same  result  can  he 
attained. 

It  seems  to  us  exceedingly  clear,  that  the  highest  price  for 
which  the  property  could  have  been  sold  at  any  time  after  the 
right  of  action  accrued,  and  before  the  entry  of  judgment,  can- 
not, except  in  special  cases,  be  justly  considered  as  the  measure 
of  damages.  When  the  evidence  justifies  the  conclusion  that  a 
higher  price  would  have  been  obtained  by  the  owner  had  he 
kept  the  possession,  or  has  been  obtained  by  the  wrong-doer,  we 
have  admitted,  and  shown  that  it  ought  to  be  included  in  the 
estimate  of  damages;  in  the  first  case,  as  a  portion  of  the 
indenmity  to  which  the  owner  is  entitled,  and  in  the  second,  as 
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a  profit  which  the  wrongdoer  cannot  be  permitted  to  retain ; 
but  we  cannot  admit  that  the  same  rule  is  to  be  followed  where 
nothing  more  is  shown  than  a  bare  possibility  that  the  highest 
price  would  have  been  realized,  and  still  less  where  it  is  proved 
that  it  would  not  have  been  obtained  by  the  owner,  and  has  not 
been  obtained  by  the  wi'ongdoer.  Its  allowance  in  these  cases 
would  in  truth  impose  a  penalty  upon  the  wrongdoer  and 
render  the  damages  vindictive,  instead  of  remunerative ;  and  it 
must  be  remembered  that  we  are  treating  exclusively  of  the 
cases  in  which  vindictive  damages  are  not  claimed,  or  if  claimed, 
ought  not  to  be  given. 

The  calculation  of  damages  according  to  the  value  of  the  pro- 
peity  at  the  time  the  amount  of  the  judgment  is  to  be  settled,  is 
liable  to  similar  objections.  As  a  rule,  it  is  susceptible  only  of  a 
very  partial  application.  For  the  reasons  that  have  already 
been  given,  it  is  applicable  only  where  it  appears,  that  the  pos- 
session would  have  been  retained  by  the  owner,  or  has  been 
retained  by  the  wrongdoer ;  or  should  it  be  thought  that  its 
application  may  be  extended  beyond  these  cases,  upon  the 
ground  that  the  wrongdoer  is  bound  to  retain  the  possession  so 
as  to  enable  him  to  return  the  property  when  lawfully  demanded 
by  the  owner,  it  must  still  be  restricted  to  the  cases  in  which 
the  property  continues  to  exist,  and  has  advanced  in  value. 
Without  this  restriction,  the  application  of  the  rule  would  lead  to 
palpable  injustice,  since  if  we  are  to  hold  that  it  is  to  be  applied 
in  all  cases  as  the  true  and  only  measure  of  the  indemnity  to 
which  the  owner  is  entitled,  it  casts  upon  him  the  whole  risk  of 
the  destniction  or  deterioration  of  the  property,  when  proceeding 
from  inevitable  accident  without  any  negligence  or  fault  imputa- 
ble to  the  wrongdoer.  Hence,  if  the  goods  wrongfully  taken  or 
converted  are  perishable  in  their  own  nature,  and  at  tlie  time 
of  trial  from  an  inherent  vice  have  wholly  lost  their  value,  the 
jury  are  to  be  instructed  that  nominal  damages  only  can  be 
given.  Indeed,  the  learned  counsel  for  the  defendant  candidly 
admitted,  that  the  consequences  which  have  been  stated  would 
follow,  when  the  defendant  in  replevin  elects  to  take  a  judgment 
for  the  value  of  the  property,  instead  of  its  return,  if  the  word 
^^  value"  as  used  in  the  statute  must  be  construed  to  refer 
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excluflively  to  the  value  of  the  property  when  the  election  is 
made.  But  that  these  consequences  were  contemplated  by  the 
revisers,  or  by  the  legislature,  we  find  it  impossible  to  believe. 

We  are  next  to  inquire,  whether  the  principles  which  we  have 
laid  down  as  properly  regulating  and  fixing  the  amount  of  a 
recovery,  in  all  the  cases  which  this  discussion  embraces,  are  con- 
sistent with,  or  deducible  from  the  adjudged  cases  in  England 
and  in  the  United  States.  That  they  are  explicitly  stated  in 
any  reported  case,  we  shall  not  venture  to  aflSrm ;  but  that  they 
are  implied  in  many,  and  are  consistent  with  the  judgment 
actually  rendered  in  most  of  the  cases,  we  are  ftdly  convinced. 
There  is,  we  confess,  a  considerable  want  of  harmony  in  the 
decisions,  nor  shall  we  deny  that  there  are  some  which  must  be 
rejected  as  wholly  anomalous,  if  the  law  is  ever  to  be  settled  in 
conformity  to  the  views  which  we  have  expressed  ;  but  it  is 
when  the  law  has  been  rendered  uncertain  by  the  conflict  of 
decisions,  that  it  becomes  emphatically  the  duty  of  judges  to 
recur  to  those  first  principles  of  justice  which  lie  at  the  founda- 
tion of  positive  law,  and  by  the  application  of  which  its  existing 
uncertainty  may,  generally  speaking,  be  eflectually  removed. 
The  law,  (in  the  beautiful  language  of  Lord  Mansfield,)  "  works 
itself  pure"  by  the  fresh  streams  which  it  draws  from  its  original 
fountains  of  equity  and  reason. 

In  trover,  the  general  rule,  both  in  England  and  in  the  United 
States,  undoubtedly  is,  that  the  current  or  market  value  of  pro- 
perty at  the  time  of  the  conversion,  with  interest  from  that  time 
until  the  trial,  is  the  true  measure  of  damages.  {Anie/y  v. 
Delamerey  1  Strange  505 ;  FidJter  v.  Prince^  3  Burr.  136 ;  Finch 
V.  Bl(yu.fit,  7  Car.  &  P.  478 ;  Coohe  v.  Bartle,  8  Car.  &  P.  568 ; 
Mercer  v.  Jonea^  3  Camp.  476 ;  Shotwell  v.  Wendover,  1  J.  R. 
65 ;  Wilson  v.  Conine^  2  Ibid.  280 ;  Kennedy  v.  Strong^  14  J. 
R.  128 ;  HaUett  v.  Ncmon^  Ibid.  273 ;  Dillenbach  v.  Jerome^ 
7  Cow.  294 ;  Baker  v.  Wheeler,  8  Wend.  505 ;  Stevens  v.  Son^ 
2  Hill  132 ;  Watt  v.  Potter,  2  Mason  76 ;  Kennedy  v.  Whiiinore, 
4  Pick.  466 ;  Sa/rgent  v.  Fra/nHin  Ins,  Co,,  8  Pick.  90 ;  Johnson 
V.  Sumner,  1  Met.  172 ;  Banry  v.  Bennett,  7  Ibid.  354 ;  White  v. 
Wdib,  15  Conn.  502 ;  Jacobs  v.  Lavssat,  6  Sergt.  &  Rawle,  350 ; 
LiOard  v.  Whitaker,  3  Bibb,  92 ;  SprauU  v.  Tor,  3  Litt.  25.) 
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It  may  be  inferred  from  the  cases,  that  it  is  only  of  late  years, 
that  interest  after  the  conversion  has  been  allowed  in  England, 
and  that  its  allowance  now  depends  upon  the  terms  of  the  statute 
3  &  4  William  IV.  c.  42,  §  29,  and  rests  in  a  great  measure  in 
the  discretion  of  the  jury ;  but  with  us,  interest  is  justly  regarded 
as  a  constituent  part  of  the  indemnity  to  which  the  plaintiff  is 
entitled,  and  which  it  is  the  duty  of  the  court,  and  of  the  jury 
under  tl^  direction  of  the  court,  to  allow,  although  the  value  of 
the  property,  with  interest,  is  the  usual ;  we  can  by  no  means 
admit,  as  has  been  intimated  in  some  of  the  cases  in  this  state 
and  in  Massachusetts,  that  it  is  the  sole  and  invariable,  measure 
of  damages.  In  England,  the  law  may  be  considered  as  settled, 
that  additional  damages,  if  laid  in  the  declaration,  and  directly 
resulting  from  the  wrongful  act  of  the  defendant,  are  recoverable. 
'{Davis  v.  Oswell^  7  Car.  &  P.  804 ;  Bodley  v.  lieyiiolds^  8  Queen's 
Bench  R.  779 ;  Rmjen  v.  Spence^  15  Law  Journal,  N.  S.  52.) 
And  an  early  decision  to  the  same  effect,  is  found  in  our  own 
rcpoi-ts.  {SfioiweU  v.  Wendover^  2  J.  E.  65.)  It  is  true,  that  in 
Brizee  v.  Mayhee^  (21  Wend.  144,)  Mr.  J.  Cowen,  speaking  as 
the  organ  of  the  court,  seems  to  have  held  that  under  no  circum- 
stances ought  the  jury  to  be  permitted  to  find  special  damages 
in  the  action  of  trover ;  and  the  supreme  court  of  Pennsylvania, 
seems  to  have  given  its  sanction  to  the  same  doctrine,  {Farmer^ 
Bank  v.  Mackie^  2  Penn.  State  R.  318 ;)  but  as  this  doctrine, 
literally  understood,  in  effect  denies  the  right  of  the  plaintiff  to 
a  fidl  indemnity,  however  certain  the  evidence  of  his  loss,  the 
language  of  the  learned  judges  ought  perhaps  to  be  construed  as 
only  meaning  special  damages  ought  never  to  be  allowed,  where, 
from  the  nature  of  the  ciise,  the  estimate  must  be  uncertain  and 
conjectural ;  and  the  doctrine  thus  explained  and  limited,  we  are 
far  from  wishing  to  controvert.  On  the  contrary,  the  i)osition 
that  when  exemplary  damages  cannot  justly  be  claimed,  those 
which  are  purely  hypothetical  and  speculative  ought  not  to  be 
given,  commands  our  entire  assent;  for  this  is  only  saying,  that 
when  an  incfemnity  is  sought,  the  existence  and  amount  of  the 
loss  must  first  be  proved.    - 

Even  where  no  special  damages  are  laid  in  the  declaration, 
the  market  value  of  the  property  at.  the  time  of  its  conversion  is 


628  CASES  m  THE  SUPERIOR  COURT. 

Suydam  v.  Jenkins. 

not  to  be  regarded,  in  all  cases,  as  the  exclusive  measure  of  da- 
mages. When  it  has  appeared,  in  evidence,  that  the  article  of 
goods  in  controversy  had  been  actually  sold  by  the  defendant^ 
the  plaintiff,  although  he  is  certainly  not  bound  by  the  price 
thus  obtained,  may  yet  elect  to  consider  it  as  evidence  of  the 
value,  and  the  jury  may  in  their  discretion  found  their  verdict 
upon  this  estimate,  adding  interest  from  the  time  of  the  sale. 
{Finch  V.  Blount^  7  Carr.  &  P.  478 ;  Whiiehotise  v.  Alkinson^  3 
Carr.  &  P.  347 ;  Selleck  v.  Smithy  3  Bing.  602.)  It  must  be  ad- 
mitted, that  in  the  English  cases  to  which  we  have  referred,  the 
question  whether  the  proceeds  of  the  sale  should  be  regarded  as 
the  value  of  the  property,  appears  to  have  beeu  submitted  to  the 
determination  of  the  jury,  as  resting  wholly  in  their  discretion. 
But  although  we  cannot  find  that  this  exact  question  has  been  de- 
cided, yet  with  us  we  consider  the  law  as  settled,  and  properly 
and  wisely  settled,  that  the  quantum  of  damages,  with  the  excep- 
tion of  cases  in  which  exemplary  or  vindictive  damages  may  pr«> 
perly  be  given,  is  strictly  a  question  of  law,  so  that  the  jury,  in 
making  the  estimate,  are  bound  by  the  rule  which  the  judge  directs 
them  to  follow.  (Savage,  Ch.  J.,  in  Baker  v.  Wheeler^  8  Wend. 
505.)  Damages  which  may  be  estimated  by  a  certain  rule  founded 
upon  principles  of  justice,  ought  never  to  be  treated  as  discre- 
tionary ;  and  no  rule  is  more  manifestly  just,  than  that  which 
compels  a  person  who  has  sold  the  property  of  another,  to  account 
to  the  owner  for  all  the  moneys  which  he  has  received;  which* 
precludes  him,  in  other  words,  from  deriving  a  benefit  from  hisi 
own  wrong. 

It  is  evident,  from  this  review  of  the  cases,  that  so  far  as  the 
decisions  have  gone,  the  rules  that  control  the  estimate  of  da- 
mages in  trover,  correspond  entirely  with  those  which  we  have 
endeavored  to  show  ought  upon  principle  to  be  foUowed. 

It  has,  however,  been  insisted  by  the  counsel  for  the  defend- 
ant, that  there  is  a  class  of  cases  in  England,  and  in  this  state, 
which  fully  bears  out  the  assertion,  that  the  tnie  measure  of  da- 
mages in  trover,  is  not  the  market  value  of  the  property  at  tlie 
time  of  its  conversion,  but  its  highest  value  at  any  time  between 
its  conversion  and  the  trial,  and  we  entirely  agree  with  the 
counsel,  that  if  this  is  a  just  criterion  of  the  damages  which  the 
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dispossessed  owner  is  entitled  to  recover,  we  are  bound  to  apply 
it  in  the  action  of  replevin  as  well  as  of  trover.  There  is  no 
distinction  arising  from  a  difference  in  the  form  of  the  action, 
that  ought  to  affect  the  substance  of  the  relief 

Our  objections  to  considering  an  intermediate  higher  value  as 
an  invariable  rule  of  damages,  have  already  been  stated,  and 
need  not  be  repeated.  It  is  perfectly  just,  when  the  enhanced 
price  has  been  realized  by  the  wrongdoer,  or  it  is  reasonable  to 
believe  would  have  been  realized  by  the  owner,  had  he  retained 
the  poBS^ion ;  but,  in  all  other  cases,  damages  ibunded  upon 
snch  an  estimate,  are  either  purely  speculative,  or  plainly 
vindictive.  They  are  conjectural  and  speculative,  when  it  is 
barely  possible  that  the  owner,  had  he  retained  the  possession, 
would  have  derived  a  benefit  from  the  higher  value.  They  are 
vindictive,  when  it  is  certain  that  no  such  benefit  could  have 
resulted  to  him.  It  is  however  proper,  and  perhaps  necessary, 
to  examine  the  cases  that  have  been  cited  and  relied  on,  since 
the  construction  which  has  been  given  tham  by  the  defendant's 
counsel  is  by  no  means  novel,  nor  unsupported  by  authority. 
It  will  appear,  we  think,  that  the  true  import  of  the  English 
decisions  has  been  greatly  misunderstood,  and  that  they  by  no 
means  justify  the  conclusions  which  have  been  drawn  from 
them. 

The  cases  in  England  are  Fish&r  v.  Prince^  3  Burr.  1363 ; 
Whitten  V.  FicUer^  2  Black.  R.  902 ;  Shepherd  v.  Johnson^ 
2  East.  211 ;  McArthur  v.  SeafoHh^  2  Taunt.  257 ;  Harrison  v. 
Harrison^  1  Carr.  &  P.  412 ;  Cheering  v.  Wilkinson^  1  Carr.  & 
P.  625 ;  and  then  in  our  own  reports.  West  v.  Weivtwarth^  3 
Cowen,  82,  and  Clark  v.  Pinney^  7  ibid.  681. 

Fisher  V.  Prince  and  Whitten  v.  Fuller  were  both  actions  of 
trover,  and  they  have  been  referred  to  by  the  learned  judge  who 
delivered  the  opinion  of  our  supreme  court  in  We^  v.  Went- 
worth  and  in  Clark  v.  Pinney^  as  establishing,  that  in  trover, 
where  the  chattel  is  not  of  a  fixed  or  determinate  value,  the 
damages  are  not,  in  all  cases,  confined  to  the  worth  of  the 
article  at  the  time  of  its  conversion,  but  may  be  enhanced 
according  to  its  increased  value  subsequent  to  that  time.  (7 
Cow.  694 ;  3  ibid.  83,  per  Sutherland,  J.)    We  admit  the  fair 
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interpretation  of  this  language  is,  that  the  increased  value  of  the 
chattel,  in  all  cases  when  a  subsequent  increase  is  proved,  is  the 
proper  measure  of  damages,  and,  consequently,  that  it  goes  the 
whole  length  of  the  doctrine  which  we  have  been  uiged  to 
adopt ;  but,  after  a  diligent  examination  of  the  cases  of  Fisher 
V.  Prince  and  WliittiTi  v.  FvJJ^^  we  are  constrained  to  say,  that 
80  far  from  having  established  *he  doctrine,  they  do  not  even 
allude  to,  or,  by  any  possible  implication,  direct  or  remote, 
suppose  its  existence.  In  each  of  those  cases,  an  application 
was  made  to  the  court,  upon  the  part  of  the  defendant,  tastay  the 
proceedings  upon  the  payment  of  the  costs  and  the  delivery  to 
the  plaintiff  of  the  articles  mentioned  in  the  declaration,  and  in 
each  the  application  was  denied,  not  however  upon  the  gronnd 
that  the  articles  were  then  of  greater  value  than  at  the  time  of 
their  conversion,  for  their  enhanced  value,  it  is  plain,  would 
have  been  a  reason,  not  for  denying,  but  granting  the  applica- 
tion, nor  upon  the  ground  that,  at  some  intermediate  time,  they 
have  borne  a  highei*  value  which  the  plaintiff  was  entitled  to 
recover,  for  no  such  fact  appeared,  or  was  alleged  to  exist;  bnt, 
in  each  case,  the  denial  was  upon  the  ground  of  the  uncertainty 
whether  the  restoration  of  the  articles  in  the  state  in  which  they 
were  would  compensate  the  plaintiff  for  his  actual  loss ;  in  other 
words,  and  more  properly,  whether  the  value  of  the  articles 
at  that  time  was  equivalent  to  the  damages,  which  the  plaintiff 
might  justly  claim  to  recover.  In  Whitten  v.  Fuller  the  action 
was  for  a  bond  of  £400,  and  the  application  of  the  defendant 
was  resisted  upon  the  ground  that  the  plaintiff  had  sustained 
great  loss  by  the  detention  of  the  hond^  and  their  counsel  stated 
the  rule  to  be,  that  when  the  value  is  uncertain,  (i.  e.  uncertain 
when  the  application  is  made,)  or  a  tort  is  alleged,  for  which  a 
jury  may  assess  damages,  the  court  will  not  permit  such  a  deli- 
very as  may  evade  the  plaintiff's  remedy ;  and  to  this  the  court, 
in  denying  the  application,  plainly  assented  by  saying,  that  they 
could  not  stay  the  proceedings,  if  the  jplai/niiff  inHsted  upon 
going  for  special  damages. 

In  Fisher  v.  Prince^  the  reporter  states  that  the  application  was 
denied  upon  the  particular  circumstances  of  the  case,  such  as  the 
complicated  quantity  of  the  goods  demanded,  and  the  uncertaitUy 
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of  thevr  remaining  of  the  same  value  as  they  were  when  taken,  and 
Lord  Mansfield  closed  his  opinion  by  stating,  as  a  conclusive  rear 
eon  for  rejecting  the  application,  that  the  goods  were  altered  and 
their  valine  changed,  evidently  meaning  changed,  not  by  its 
increase  but  its  diminution.  It  is  the  opinion,  however,  of  Lord 
Mansfield  in  this  case,  which  has  doubtless  led  to  the  supposition 
that  an  intermediate  value  may  be  assumed  as  the  measm*e  of 
damages,  and  hence  some  further  observations,  explanatory  of  its 
import,  seem  to  be  necessary.  As  we  understand  the  opinion. 
Lis  lordship  does  not  say  nor  intimate  '^  that  the  damages  in 
trover  for  a  chattel  may  be  enhanced  according  to  its  increased 
value  at  any  time  subsequent  to  its  conversion,  and  that  it  is 
only  when  the  value  is  fixed  and  determined,  that  the  damages 
will  be  confined  to  its  worth  at  the  time  of  its  conversion ;''  but 
he  does  say,  that  it  is  only  when  a  specific  chattel  is  demanded 
and  there  are  no  circumstances  to  enhance  the  damages  above 
its  KEAL  value,  but  its  real  and  ascertained  value  must  be  the 
eole  measure  of  damages,  that  the  court  will  stay  the  proceedings 
upon  its  being  brought  into  court  to  be  delivered  to  the  plaintiff. 
And  he  adds,  that  when  there  is  an  uncertainty  as  to  the  quan- 
tity or  quality  of  the  thiug  demanded,  or  there  is  any  tort  accom- 
panying it  that  may  enhance  the  damages  above  the  i*eal  value, 
and  there  is  no  rule  whereby  to  estimate  the  additional  value^ 
then  it  shall  not  be  brought  into  court.  The  ambiguous  words, 
**  additional  value,"  are  the  probable  source  of  the  eiTor'  into 
which  judges  and  text-writers  have  fallen  in  constiniing  this  deci- 
flion;  but  assuredly  Lord  Mansfield  never  meant  to  say  that  any 
addition  could  be  made  to  the  real  value  of  the  chattel  demanded, 
the  price  for  which  it  might  be  sold,  by  the  damages  to  be  given 
for  an  accompanying  tort  His  meaning  plainly  is,  tliat  in  such 
a  case  it  is  impossible  for  the  court  to  say  wliat  damages  ought 
to  be  allowed  in  addition  to  the  value  which  the  plaintiff  is  in 
all  cases  entitled  to  recover.  The  expression,  '^  additional  value," 
may  be  inaccurate,  but  taken  in  connection  with  those  which 
precede  it,  is  ^ot  at  all  equivocal;  it  means  '^additional 
damages." 

There  is  a  modem  case  upon  the  subject,  not  cited  upon  the 
aigument,  which  throws  much  light  upon  the  decisions  in  Fisher 
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V.  Prince^  and  WTiiUen  v.  FvUer^  and  corresponds  with  the 
interpretation  which  we  have  given  them,  viz.  Tucker  v.  Wright^ 
(3  Bingham  601.)    The  application  was  to  stay  the  proceedings 
in  an  action  of  trover,  upon  the  delivery  to  the  plaintiff  of  certain 
parcels  of  cloth,  (a  portion  of  a  larger  quantity  for  which  the  snit 
was  brought,)  and  upon  payment  of  the  value  of  certain  other 
parcels  which  the  defendant  had  disposed  of,  and  it  was  denied, 
upon  the  ground  that  the  court  or  its  officers  could  not  act  as  a 
jury  in  assessing  the  value,  and  that  the  property  had  been  a 
long  time  in  the  defendant's  hands  and  might  have  been  mate- 
rially injured.    In  conclusion,  the   positions  which  Fisher  v. 
Prince^  Whitten  v.  FuUer^  and  other  similar  cases  establish,  are 
these,  and  these  only :  That  the  plaintiff  in  trover,  in  all  cases 
where  the  action  is  maintainable,  is  entitled  to  recover  the  value 
of  the  property  at  the  time  of  the  conversion,  and  may  be 
entitled  to  special  damages  in  addition ;  and  consequently  that 
it  is  only  when  the  property  certainly  retains  its  original  value, 
and  no  special  damages  are  claimed,  that  the  court  will  order 
the  proceedings  to  be  stayed  upon  the  delivery  of  the  property 
to  the  plaintiff  and  the  payment  of  costs,  for  the  plain  reason,  that 
it  is  only  in  such  cases  that  the  restoration  of  the  property  and 
the  payment  of  costs  amount  to  a  full  indemnity.    This  class  of 
cases,  therefore,  gives  no  countenance  or  color  to  the  assertion 
that  a  higher  intermediate  value  can  be  treated  as  the  measure 
of  damages,  when  there  is  no  evidence  that  it  had  been  realized 
by  the  defendant,  or  would  have  been  realized  by  the  plaintiff, 
lliey  prove,  indeed,  that  additional  dcrnioffes  may  be  recovered, 
but  contain  no  allusion  to  the  possible  recovery  of  an  additional 
value. 

Tliere  is  another  claas  of  cases,  however,  the  next  to  which  we 
shall  refer,  which  with  some  appearance  of  reason  has  beeu 
relied  on  in  support  of  the  doctrine.*  Shepherd  v.  Johnson^ 
Mc Arthur  v.  Seaforth^  and  Harrison  v.  Ha/rrison^  belong  to 
this  class.  The  action  in  each  of  these  cases  was  debt,  not 
trover,  and  in  each  the  question  decided  arose  upon  the  assess- 
ment of  damages  for  the  breach  of  the  condition  of  a  bond.  We 
lay  no  stress,  however,  upon  this  distinction,  but  admit  that  if 
the  rule  which  was  followed  in  estimating  the  damages  was 
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correct  and  jnst  in  itself,  no  difference  in  the  form  of  the  action 
should  be  allowed  to  prevent  its  application.  The  rule  was 
adopted  as  a  rule  of  indemnity,  and  when  the  right  to  an  indem- 
nity exists,  its  measure  cannot  reasonably  be  made  to  depend 
upon  the  form  of  the  remedy. 

The  bond  in  these  cases  was  conditioned  to  replace  upon  or 
before  a  given  day,  a  certain  amount  of  government  stock,  lent 
by  the  plaintiff  to  the  defendant.  The  stock  was  not  replaced, 
and  it  was  held,  that  in  estimating  the  damages,  the  plaintiff  was 
not  limited  to  the  market  value  of  the  stock  at  the  day  upon 
which  it  ought  to  have  been  replaced  j  but  might  justly  claim  the 
higher  price  which  it  bore  at  the  day  of  trial ;  but  in  neither  of 
these  cases  was  it  suggested  or  intimated  by  the  court,  that  the 
plaintiff  could  recover  the  highest  price  which  the  stock  had 
borne,  at  any  day  during  the  interval  between  the  breach  of  the 
contract  and  the  trial ;  and  in  truth  this  position  would  have 
been  inconsistent  with  the  grounds  upon  which  the  actual  deci- 
sion was  placed.  Such  a  claim  was  indeed  advanced  by  the 
counsel  for  the  plaintiff,  in  McArthwr  v.  Seaforth^  in  his  opening 
argument,  but  it  was  explicitly  abandoned  in  his  reply,  and 
was  passed  over  without  notice  by  the  court,  in  giving  its  judg- 
ment. 

We  do  not  at  all  doubt,  that  where  the  contract  is  for  replac- 
ing stock  previously  lent,  the  plaintiff,  when  its  breach  is  ad- 
mitted or  proved,  may  elect  to  claim  the  market  price  of  the  stock 
at  the  day  of  trial,  as  the  just  measure  of  his  damages,  and  when 
the  true  grounds  of  the  decision  we  are  now  considering  shall  be 
stated,  it  will  be  seen  that  they  are  entirely  consistent  with  the 
views  which  we  have  already  expressed.  These  grounds  were, 
first,  that  as  chancery  may  decree  the  specific  execution  of  a 
contract  for  re|)lacing  stock,  and  the  defendant,  when  such  a  de- 
cree is  made,  to  enable  himself  to  perform  it,  must  of  necessity 
purchase  the  stock  at  its  then  market  price,  he  can  have  no 
right  to  complain  when  he  is  compelled  to  pay  the  same  sum  as 
damages  by  the  judgment  of  a  court  of  law ;  and  second,  that  as 
stock  is  usually  held  not  for  sale,  but  as  a  permanent  investment, 
it  is  a  reasonable  presumption,  that  had  it  not  been  replaced  at 
the  stipidated  time,  the  plaintiff  would  have  retained  its  posses- 
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sion  UDtil  the  day  of  trial ;  and  hence  its  price  at  that  time, 
whatever  it  might  be,  is  no  more  than  an  indemnity.  When  it 
ia  withheld,  he  is  not  placed  in  the  sitaation  in  which  he  would 
have  been  had  the  contract  not  been  broken.  The  first  of  these 
reasons  is  given  by  that  eminent  judge,  Lawrence,  J.,  in  Shqh 
herd  V.  Johnson;  and  in  Harrison  v.  Harrison^  Best,  Ch.  J., 
says,  '^  Justice  is  not  done,  if  you  do  not  place  the  plaintiff  in 
the  same  situation  in  which  he  would  have  been  had  the  stock 
been  replaced  at  the  stipulated  time,"  meaning  that  he  would 
then  have  continued  to  be  the  owner  of  the  stock ;  and  that  such 
was  his  meaning  is  rendered  certain  by  his  adding,  ^^  we  cannot 
act  upon  the  possibility  of  his  not  keeping  it,"  which  is  in  effect 
saying,  that  the  presumption  of  his  continued  possession  could 
be  repelled  only  by  evidence,  and  not  by  conjecture,  and  neces- 
sarily implies,  that  when  the  presumption  is  properly  repelled, 
the  same  damages  could  not  justly  be  given.  It  is  obvious  to 
remark,  that  the  reasons  which  have  now  been  stated  are  not  at 
all  applicable,  where  the  contract  is  not  for  the  delivery  of  stock, 
but  of  merchantable  goods,  which  the  vendor  has  purchased,  not 
for  his  own  use  or  consumption,  but  with  a  view  to  profit  upon  a 
resale.  A  decree  for  the  specific  execution  of  such  a  contract, 
commanding  the  defendant  to  deliver  to  the  plaintiff  a  certain 
number  of  barrels  of  salt  or  flour,  would  be  a  novelty  in  juris- 
prudence ;  and  it  is  so  far  from  being  probable  that  the  plaintiff 
had  the  goods  been  delivered  at  the  stipulated  time,  would  have 
kept  the  possession  until  the  day  of  trial,  that  the  presumption 
is  dii-ectly  the  reverse ;  especially  when  we  remember  that  fre- 
quently, we  fear  we  may  add  usually,  years  intervene  between 
the  breach.of  the  contract  and  the  rendition  of  a  judgment.  We 
cannot  dismiss  this  class  of  cases,  without  calling  attention  to  an 
observation  having  an  important  bearing  upon  the  whole  inquiry, 
which  the  decision  in  Mc Arthur  v.  Seaforth  forcibly  suggests. 
In  this  case,  had  the  stock  been  replaced  at  the  stipulated  time, 
the  plaintiff  might  have  availed  himself  of  an  option  given  by 
the  government,  of  exchanging  it  for  stock  of  a  different  descrip- 
tion, which,  on  the  day  of  trial,  was  of  higher  value  than  the 
other  stock  agreed  to  be  replaced,  and  he  claimed  the  difference 
as  a  special  damage,  a  necessary  compensation  for  the  loss  of  the 


NEW  YOEK— JUNE,  1850.  636 

Suydam  v.  Jenkins. 

advantage  he  might  have  gained.  But  the  court  rejected  the 
claim,  principally  upon  the  ground  that  it  was  not  at  all  probable 
from  the  evidence,  that  the  plaintiff  would,  in  feet,  have  made 
the  exchange  which  the  government  allowed.  This  is  an  express 
decision  that  hypothetical  damages,  damages  which  are  meant 
to  compensate  not  an  actual  or  probable,  but  a  merely  possible 
loss,  are  not  recoverable. 

The  last  of  the  English  cases,  and  the  only  one  that  bears  the 
resemblance  of  a  direct  authority,  is  Crreening  v.  Wilhinson,  It 
is,  however,  only  a  nisiprivs  decision,  and  the  report  is  not  only 
brief,  but  we  apprehend  imperfect ;  material  facts  seem  to  be 
omitted,  nor  is  it  stated  what  was  the  verdict  finally  rendered. 
The  action  was  trover  for  East  India  Company's  warrants  for 
cotton,  and  evidence  was  given  that  cotton  was  worth  six  pence 
per  pound  when  its  delivery  was  demanded,  and  was  worth  lOj 
pence  at  the  day  of  trial.  The  counsel  for  the  plaintiff  con- 
tended, relying  upon  the  stock  cases,  that  the  price  at  the  time 
of  the  verdict  was  the  true  measure  of  damages,  while  the  coun- 
sel for  the  defendant  urged  the  authority  of  Lord  EUenborough's 
decision  in  Mercer  y.  Jones^  (1  Camp.  479,)  as  proving  that  da- 
mages could  not  exceed  the  value  of  the  property  at  the  time  of 
its  conversion.  Abbott,  Ch.  J.,  (Lord  Tenterden,)  is  reix)rted  to 
have  said  that  Mercer  v.  Jones  was  hardly  law,  and  that  in  his 
opinion,  "  the  price  of  the  article  on  the  day  of  conversion,  is  by 
no  means  the  criterion  of  the  damages ;"  which  it  certainly  is 
not,  where  special  damages  in  addition  are  proved;  but  the 
learned  judge  further  said,  "  that  the  amount  of  damages  is  for 
the  jury  who  may  give  the  value  at  the  time  of  the  conver- 
sion, or  at  any  subsequent  time,  in  their  discretion,  because 
the  plaintiff  might  have  had  a  good  opportunity  of  selling 
the  goods,  if  they  had  not  been  detained." 

Now  as  it  is  not  stated  that  there  was  any  evidence  that  the 
cotton  had  borne  a  higher  price  at  any  intermediate  time  than 
on  the  day  of  trial,  and  the  claim  of  the  counsel  of  the  plaintiff 
was  limited  to  the  price  on  that  day,  these  remarks  seem  to  have 
been  wholly  irrelevant ;  but  admitting  them  to  have  been  ren- 
dered pertinent  by  evidence  not  stated  by  the  reporter,  they  are 
susceptible  of  an  interpretation  entirely  consistent  with  our  own 
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views,  since  the  learned  judge  may  only  have  meant  to  say, 
that  if  the  jury  were  satisfied  from  the  evidence  that  the  plain- 
tiff would  have  availed  himself  of  the  opportunity  of  selling  the 
goods  had  they  not  been  detained,  they  might  allow  as  damages 
the  highest  price  he  would  then  have  obtained.  Yet  even  with 
this  explanation,  we  cannot  assent  to  the  propriety  of  a  direction, 
which  seems  to  have  left  the  amount  of  damages  claimed  as  an 
indenmity,  to  the  absolute  discretion  of  the  jury.  Where 
damages  are  justly  claimed  as  an  indemnity,  and  the  facts  npon 
which  the  claim  is  rested  are  proved,  the  verdict  of  a  jury 
refusing  to  allow  them,  with  us  would  be  set  aside  as  contrary  to 
law. 

It  appears  then,  from  this  review  of  the  English  cases,  that 
there  is  no  evidence  that  in  a  single  case  an  intermediate  higher 
value  not  maintained  to  the  day  of  trial  has  been  adopted  as  the 
measure  of  damages,  and  that  in  McArthur  v.  Seaforth^  the 
single  case  in  which  such  a  claim  appears  to  have  been  made,  it 
was  so  plainly  discountenanced  by  the  judges,  that  it  was  finally 
abandoned  by  the  counsel. 

It  is  said,  however,  that  whatever  may  be  the  case  in  England, 
or  in  other  states  of  the  union,  tlie  law  in  this  state  is  settled 
that  in  an  action  upon  a  contract  for  the  sale  and  delivery  of  goods, 
upon  a  stipulated  day,  if  the  consideration  money  has  been  paid 
in  advance,  and  the  plaintiff  proves  his  case,  he  is  not  limited 
in  the  measure  of  damages  to  the  value  of  the  goods  on  the  day 
when  they  should  have  been  delivered,  but  is  entitled  to  recover 
the  highest  price  for  which  they  could  have  been  sold  at  any 
time  between  the  breach  of  the  contract  and  the  day  of  trial ; 
and  it  has  been  strongly  insisted,  that  the  principle  upon  which 
the  decision  has  been  made  is  applicable  to  all  cases  where  the 
property,  which  is  the  subject  of  controversy,  has  been  ^  wrong- 
fiilly  taken  or  detained,  nor  shall  we  deny  that  this  analogy 
exists.  We  shall  not  deny  that  an  owner  who  has  been  un- 
justly deprived  of  the  possession  of  his  goods  ^is  entitled  to  as 
full  an  indemnity  as  a  purchaser. 

The  decisions  of  the  supreme  court  in  West  v.  Wentworth^ 
and  in  Cl<»rh  v.  Pvrmey^  have  been  confidently  appealed  to,  as 
having  sanctioned  the  doctrine  in  question,  and  it  must  be 
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admitted,  that  such  appears  to  be  their  necessary  construction. 
It  is  the  construction  which  has  been  given  to  them  by  text 
writers,  (Sedgwick  upon  Damages,  2G5 ;  Story  on  Contracts,  2d 
ed.  p.  722,  §  846,)  and  it  corresponds,  we  believe,  with  the 
general  understanding  of  the  profession.  But  we  cannot  admit 
that  these  decisions  are  alone  sufficient  to  establish  the  doctrine, 
if  not  otherwise  sustained,  by  argument  and  by  the  authorities, 
nor  can  we  think,  that  we  are  bound  to  follow  it  implicitly 
without  any  inquiry  into  its  grounds  and  reasons.  If  there  are 
any  rules  in  the  law  of  damages  that  may  be  regarded  as  fixed 
and  invariable,  they  are,  that  neither  exemplary  damages,  nor 
such  as  are  remote  and  consequential,  or  purely  speculative,  are 
recoverable  in  an  action  founded  upon  the  breach  of  an  executory 
contract,  but  that  the  remedy  of  the  plaintiff,  in  all  such  cases, 
is  limited  to  a  just  compensation  for  his  actual  loss.  He  is 
entitled  to  an  indemnity  and  nothing  more ;  and,  consequently, 
is  never  to  be  placed  in  a  better  situation  than  that  in  which  he 
would  have  been,  had  the  contract  been  fulfilled.  (Sedgwick  on 
Damages,  27,  28,  206.)  And  yet,  in  many  cases,  this  must  be  the 
necessary  consequence,  if  under  a  contract  for  the  delivery  of 
goods,  upon  a  future  day,  their  highest  intermediate  value  is  to 
be  invariably  adopted  as  the  measure  of  damages,  and  such,  we 
add,  seems  really  to  have  been  the  effect  of  the  application  of 
this  rule  both  in  West  v.  We7itwo7i>h  and  in  Clark  v.  Pinney, 

In  West  V.  Wentworth^  there  were  two  contracts,  founded 
upon  a  consideration  admitted  to  have  been  received,  for  the 
delivery  of  salt ;  the  first  parcel  was  to  be  delivered  in  June, 
1820,  and  the  second  in  October,  in  the  same  year,  and, the 
cause  was  tried  in  July,  1823.  In  Clark  v.  Pinney  the  contract 
also  related  to  salt,  which  was  agreed  to  be  delivered  on  the  15th 
April,  1821,  and  the  cause  was  tried  in  May,  1826.  In  each 
case  it  was  proved,  that  the  maximum  price  of  salt,  in  the  inter- 
val between  the  time  fixed  for  its  delivery  and  the  day  of  trial, 
was  in  the  autumn  of  1822,  and  in  each  the  judge  who  tried  the 
cause,  instnicted  the  jury,  that  the  maximum  price  was  the 
measure  of  damages  which  the  plaintiff  was  entitled  to  receive ; 
and  the  supreme  court,  upon  an  application  for  a  new  trial,  held, 
that  the  rule  of  damages  thus  adopted  was  correct  upon  prin- 
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ciple  and  upon  the  authorities.  It  is  evident,  that,  in  these 
cases,  the  salt  was  not  purchase  for  the  personal  use  or  accom- 
modation of  the  vendees,  but  for  the  purpose  of  sale  by  them; 
and  in  Clark  v.  Pinney^  this  fact  is  not  only  distinctly  admitted, 
but  is  stated  as  a  necessary  ground  of  the  decision.  (7  Cow. 
696.)  It  is  probable,  from  the  usual  course  of  the  trade,  that  in 
both  cases  the  salt  was  meant  to  be  exported  upon  the  lakes  to  a 
western  market,  (id.  p.  682  ;)  hence  had  it  been  duly  delivered 
under  the  contracts,  the  vendees  could  not  have  obtained  the 
maximum  price  which  was  adopted  as  the  measure  of  damages, 
unless  they  had  retained  the  possession,  in  West  v.  Weyitworth^ 
for  more  than  two  years,  and  in  Clark  v.  Pinney  for  more  than 
eighteen  months,  after  the  delivery.  That  they  would  have  done 
so,  considering  the  motives  of  the  purchaser,  the  nature  of  the 
trade,  and  of  the  article  itself,  was  in  the  highest  degree  impro- 
bable, nor  does  it  appear  that,  in  either  case,  there  was  a 
particle  of  evidence  to  warrant  the  conclusion.  Even  upon  the 
supposition,  that  some  evidence  bearing  upon  this  question,  was 
given  upon  the  trial,  still,  according  to  our  views  of  the  law,  its 
determination  should  have  been  left  to  the  jury  under  the 
instruction  that  the  maximum  price  was  not  to  be  allowed  as  the 
measure  of  damages,  unless  they  were  satisfied,  that,  had  the 
oontract  been  performed,  it  would  have  been  realized,  and, 
consequently,  was  necessary  to  be  given  as  a  compensation 
to  the  plaintiffs  for  their  actual  loss.  The  direction,  however, 
given  to  the  jury  in  each  case  was  positive,  and  was,  therefore, 
certainly  erroneous,  unless  it  is  an  inflexible  rule  of  law,  that, 
upon  such  contracts,  the  highest  intermediate  value  is  the  true 
measure  of  damages,  whatever  may  be  the  circumstances  of  the 
particular  case ;  in  other  words,  that  the  damages  must  be 
given,  even  when  it  is  certain  that  no  equivalent  loss  has  been 
sustained.  The  learned  judge,  who,  in  an  elaborate  opinion, 
delivered  the  judgment  of  the  court  in  Clark  v.  Pinney^ 
distinctly  admitted,  that  in  the  ordinary  case  of  a  contract  for 
the  sale  and  delivery  of  goods  on  a  future  day  when  die  price  is 
not  to  be  paid  until  delivery,  the  true  and  only  criterion  of  the 
damages  is  the  price  of  the  goods  upon  the  day  fixed  for  their 
delivery,  but  he  insisted  that  the  vendee  is  not  confined  in 
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measuring  his  damages  to  the  value  of  the  goods  on  the  day 
when  they  should  have  been  delivered,  where  the  price  of  the 
goods  has  been  paid  at  the  time  of  making  the  contract,  or  at 
any  time  anterior  to  that  fixed  for  their  delivery.  (7  Cow.  687.) 
That  the  vendee  is  not  thus  confined  we  fully  concede ;  but  we 
apprehend,  that  it  is  a  most  illogical  conclusion  that  the  highest 
price  of  the  goods,  at  any  subsequent  time  before  the  trial, 
is  therefore  necessary  to  be  adopted  as  the  universal  measure  of 
damages.  It  is  this  conclusion,  however,  that  the  supreme 
court  seems  to  have  adopted  as  self-evident,  since  no  effort  is 
made  to  demonstrate  its  necessity  or  propriety. 

The  reason  of  the  distinction  between  the  cases  in  which  the 
goods  purchased  are  to  be  paid  for  only  upon  delivery,  and  those 
on  which  the  contract  price  is  advanced,  is  stated  to  be,  that,  in 
the  first  case,  the  vendee  having  retained  the  possession  of  his 
funds  might  have  applied  them,  when  the  contract  was  broken, 
to  the  purchase  of  other  goods  of  ^he  like  description  and  quality, 
and  thus  have  secured  to  himself  the  advantage  of  their  subse- 
quent rise  in  value,  and  consequently  when  he  has  neglected  to 
do  so  the  loss  that  he  sustains  must  be  ascribed  to  his  own  fault ; 
whereas  the  vendee  who  has  parted  with  his  funds  by  advancing 
the  price  has  disabled  himself  from  pursuing  a  similar  course,  so 
that  his  loss  of  a  gain,  that  might  otherwise  have  been  realized, 
may  be  justly  considered  as  a  direct-  consequence  of  the  non- 
delivery of  the  goods.  It  is  manifest,  however,  that  this  reason- 
ing implies  that  had  the  goods  been  delivered  the  gain  would 
have  been  made,  and  is,  therefore,  only  applicable  when  this 
fact  is  established  by  proof,  or  may  be  justly  presumed ;  and  we 
deny  that  this  presumption  can  reasonably  be  made  when  the 
goods  are  purchased  for  sale,  and  are  liable  to  injury  from  the 
lapse  of  time,  unless  the  increased  value  set  up  as  the  measure 
of  damages  has  occurred  within  a  short  period  after  the  time 
when  the  goods  should  have  been  delivered.  It  may  be  per- 
fectly just,  that  the  vendee,  who  is  notto  pay  for  the  goods  until 
the  delivery,  should  be  limited  in  the  recovery  of  damages  to 
the  difference  between  the  contract  price  and  the  market  value 
of  the  goods  on  the  day  fixed  for  their  delivery,  but  it  by  no 
means  follows,  nor,  without  a  violation  of  principle  and  a  defi- 
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ance  of  analogy,  can  we  saj,  that  the  vendee,  who  has  advanced 
the  price,  is  entitled  to  speculative  damages  to  cover  a  barely 
possible  loss,  and  still  less,  that  he  is  entitled  to  damages  exceed- 
ing any  loss,  that  had  the  contract  been  complied  with,  he  conld 
have  sostained.  Whether  the  contract  price  has  or  has  not  been 
paid,  the  tnith  remains  that  the  vendee,  when  the  contract  is 
broken,  may  claim  an  indemnity,  and  has  no  right  to  claim  any- 
thing beyond  it  The  amount  of  the  loss,  and,  therefore,  of  the 
damages  by  which  it  is  to  be  compensated,  may  vary,  bnt  there 
can  be  no  difference  in  the  principle  by  which  the  estimate  of 
damages  ought  to  be  governed,  and  this  principle,  we  are  con- 
strained to  say,  in  the  cases  of  We^  v.  Wentworth,  and  Clark 
V.  Pinnet/j  seems  to  have  been  overlooked  and  disregarded.  It 
was  disregarded  in  assuming  the  maximum  price  of  the  salt  as 
the  measure  of  damages,  without  any  evidence  to  show,  or  any 
ground  for  presuming,  that  this  price,  had  the  salt  been  delivered 
under  and  according  to  the  terms  of  the  contract,  would  have 
been  obtained  by  the  plaintiffs.  It  was  disregarded  in  sanction- 
ing verdicts  for  damages  exceeding  any  loss  which  the  court 
or  jury  had  any  right  to  say  the  plaintifib  had  sustained.  The 
learned  judge  who  delivered  the  opinion  in  Clark  v.  Pinneyy 
was  entirely  successful  in  proving  that  damages  exceeding 
the  value  of  goods  at  the  time  they  ought  to  have  been  delivered 
under  a  contract,  in  an  action  founded  upon  its  breach,  may  be 
given,  but  he  did  not  even  attempt  to  prove  that  such  additional 
damages  may  be  given  when  there  is  no  proof  and  no  reason- 
able presumption  of  an  additional  loss,  nor,  so  far  as  our 
researches  have  extended,  are  any  other  cases  to  be  found  that 
lend  the  slightest  countenance  to  this  novel  doctrine.  In  addi- 
tion to  the  cases  that  we  have  already  examined,  (the  trover 
cases  in  Burrow  and  in  Blackstone,  and  the  stock  cases,)  the 
learned  judge  referred  to  some  expressions  of  Chief  Justice 
Marshall  of  very  doubtful  import  in  Shepha/rd  v.  Hampton^  (3 
Wheaton  200,)  and  to  the  language  of  the  court  in  Gainvford  v. 
Carroll^  (2  B.  &  Cres8.  624,)  which  was  said  by  a  necessary 
implication  to  sanction  the  rule  that  the  supreme  court  have  fol- 
lowed. It  does  not  appear,  however,  that  this  language  has  been 
so  understood  in  England,  and  it  is  certain  if  such  is  its  true 
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interpretation,  it  has  been  rejected  and  overruled  not  by  incon- 
sistent dicta^  bat  by  an  express  decision. 

The  most  recent  case  in  the  English  reports  is  Startwp  v. 
Cortazzee^  (2  Cr.,  Mees.  &  Eosc.  165,)  and  it  stands  in  direct 
opposition  to  West  v.  Wentworih^  and  Clark  v.  Pinney^  and  con- 
sequently to  Gainsford  v.  Carroll^  if  the  dida  of  the  court  in 
that  case  deserve  the  name  of  authority. 

The  action  was  asBumpsU^  to  recover  damages  for  the  non- 
delivery of  a  cai^o  of  linseed  pursuant  to  a  contract  of  sale.  The 
contract  price  was  thirty  shillings  per  quarter ;  the  price  when 
the  vessel  arrived,  and  the  linseed  ought  to  have  been  delivered, 
fifty  shillings  per  quarter ;  at  the  time  of  the  trial,  it  had  advanced 
to  fifty-six.  shillings.  The  plaintiff  had  paid  in  advance  a  moiety 
of  the  purchase  money,  and  the  defendant  had  paid  this  sum  with 
interest  into  court,  and  an  additional  sum  of  £524,  and  his 
counsel  insisted  on  the  trial  that  the  whole  amount  paid  into 
court  was  sufficient  to  cover  all  the  damages  which  the  plaintiffi 
were  entitled  to  recover ;  but  the  opposite  counsel  contended  that 
as  the  plaintiff  had  paid  a  portion  of  the  purchase  money,  they 
were  entitled  to  damages  according  to  the  price  at  which  the 
seed  was  selling  at  the  time  of  the  trial.  Lord  Abinger,  who 
tried  the  cause,  told  the  jmy  that  in  his  opinion,  the  plaintiffs 
were  not  entitled  to  treat  the  cause  as  resembling  contracts  for 
replacing  stock,  and  wei-e,  therefore,  not  entitled  to  damages 
according  to  the  price  of  the  seed  at  the  time  of  the  trial,  and  that 
taking  the  price  at  the  time  the  cargo  would  have  arrived  had  it 
been  shipped  for  delivery  under  the  contract,  it  appeared  to  him 
that  enough  had  been  paid  into  court.  The  jury  under  this 
charge,  being  of  the  same  opinion  as  to  the  sufficiency  of  the 
sum  paid  into  court,  found  a  verdict  for  the  defendant.  The 
counsel  for  the  plaintiff  moved  for  a  new  trial,  on  the  ground  of 
the  misdirection  of  the  judge,  and  in  support  of  the  motion 
relied  principally  upon  the  language  of  the  comt  in  Gainsford 
V.  Carroll^  but  the  judges  were  all  of  opinion  that  the  case  had 
been  left  to  the  jury  under  the  proper  direction,  the  plaintiffs  not 
being  entitled  to  speculative  damages  to  covei*  the  profits  which 
they  might  possibly  have  made  had  the  linseed  been  delivered, 
and  there  being  no  circumstances  to  show  that  they  had,  in  fact. 
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sustained  any  special  damage.  The  application  for  a  new  trial 
was  therefore  denied.  "No  comments  npon  this  decision  can  h& 
requisite.  Its  import  is  plain  and  unmistakable.  It  is  a  posi- 
tive  decision,  that  the  genenal  rule  of  damages  applicable  to 
contracts  for  the  sale  of  goods,  is  not  altered  by  the  mere  cir- 
cumstances of  a  payment  in  advance,  and  that  speculative 
damages  to  cover  the  loss  of  a  possible  gain  ought  never  to  b& 
allowed.  It  is  therefore  a  conclusive  proof  that  the  doctrine 
which  the  supreme  court  is  said  to  have  established,  and  we  are 
required  to  follow,  is  not  considered  as  law  in  England,  thougb 
it  is  upon  English  authorities  that  it  was  originally  founded, 
Kor,  so  far  as  we  have  been  able  to  discover,  is  the  doctrine 
considered  as  law  in  any  one  of  our  sister  states ;  and  in  many, 
as  in  Pennsylvania,  {Smithicrst  v.  Woolson^  5  Sergt.  &  Kawle^ 
106  ;)  in  Connecticut,  (  Wills  v.  Ahernethy^  5  Conn.  K.  222 ;)  in 
Massachusetts,  {Gray  v.  Portland  Bank^  3  Mass.  356 ;  Swift  v. 
Barnes^  16  Pick,  l^i ;)  in  Kentucky,  Lader  v.  AlUn^  2  Bibb, 
838 ;)  and  in  Louisiana,  (  Vaifice  v.  Joume^  13  Lou.  R.  225  ;)  it 
has  been  explicitly  rejected.  "We  must,  therefore,  adhere  to  the 
opinion  that  whether  the  action  be  trover  or  assumpsit,  the 
highest  intermediate  value  or  price  ought  never  to  be  taken  a» 
the  measure  of  damages,  unless  the  evidence  justifies  the  belief, 
not  that  it  mighty  but  that  it  would^  have  been  realized  by  the 
plaintiff,  had  he  retained  the  possession  of  the  property,  or  that  it 
has  been,  or  might  still  be,  realized  by  the  defendant. 

When  we  examine  with  attention  the  cases  of  West  v.  Went- 
icorth  and  Clark  v.  Pinney^  the  source  of  the  error,  which  we 
are  forced  to  think  that  the  decisions  involve,  is  readily  discovered. 
In  each  case,  the  counsel  for  the  defendant  insisted  that  where 
goods  contracted  to  be  sold  have  not  been  delivered,  their  value 
at  the  time  fixed  for  the  delivery  is  not  merely  the  ordinary, 
but  the  only  measure  of  damages.  Hence  the  general  question, 
whether  in  any  case  higher  damages  can  be  given,  is  that  to 
which  the  attention  of  the  court  was  alone  directed.  It  does  not 
seem  to  have  occurred  to  the  counsel,  and  therefore  escaped  the 
attention  of  the  court,  that  although  special  damages  exceeding 
the  original  value  may  in  many  cases  be  justly  given,  yet  they 
can  be  given  only  as  an  indemnity,  and  consequently  ihatprovf 
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of  a  loss  commensurate  with  the  indemnity  claimed  is  indis- 
pensable. 

We  resume  the  inquiry,  that  will  not  much  longer  detain  us  ; 
whether  the  principles  which  we  have  stated  as  those  which 
ought,  in  all  cases,  to  control  the  estimate  of  damages  are  con- 
sistent with  the  adjudged  cases. 

In  trespass  de  bonis  asportaiis^  if  no  exemplary  daikages  are 
claimed,  there  seems  to  be  an  entire  concurrence  of  the^author- 
ities,  that  the  general  rule  of  damages  is  the  same  as  inl  trover, 
and  it  is  well  settled,  that  speculative  damages  to  cover/the  loss 
of  possible  or  even  probable  profits,  ought  not  to  be  allowed. 
{The  Apollo^  9  Wheat.  376 ;  Pacific  Iris.  Co,  v.  Conard^  1 
Bald.  138 ;  S.  C.  1  Peters  276 ;  Brannin  v.  Johnson^  19  Maine, 
361.) 

The  numerous  cases  in  replevin,  which  were  cited  by  the 
counsel  upon  the  hearing,  have  no  striking  application,  and  are 
not  very  consistent.  These  which  favor  most  the  argument  for 
the  defendant,  are  Carpenter  v.  Stevens^  (12  Wend.  589,)  and 
Swift  V.  Barnes^  (16  Pick.  194.)  In  Carpenter  v.  Stevens^  the 
defendants,  in  an  action  upon  a  replevin  bond,  when  the  non- 
return of  the  property  pursuant  to  a  judgment  de  retorno 
Twbeiido^  was  alleged  as  a  breach  of  the  condition,  pleaded  that 
before  the  judgment  was  rendered,  the  property  had  perished  by 
inevitable  accident  without  any  default  of  the  defendant,  Stevens, 
(the  plaintiff  in  the  replevin,)  his  servants  or  agents,  and  upon 
demurrer  the  supreme  court,  holding  the  plea  to  be  a  good  bar, 
gave  judgment  for  the  defendants.  This  decision,  if  admitted  to 
be  law,  apparently  justifies  all  the  conclusions  that  were  drawn 
from  it  by  the  counsel  for  the  defendant.  If  the  plaintiff  in 
replevin  is  discharged  from  all  liability  when  the  property  has 
perished  by  inevitable  accident,  he  cannot  be  responsible  for 
damages  resulting  from  a  deterioration  which  it  was  impossible 
for  him  to  guard  against  or  prevent.  Hence,  when  the  judg- 
ment is  for  a  return,  he  must  take  the  property  in  its  actual 
state,  and  is  not  entitled  to  damages  not  imputable  to  the  act  or 
de&idt  of  the  plaintiff,  and  consequently,  if  the  property  is  not 
returned,  its  actual  value,  when  the  judgment  was  rendered,  can 
be  the  only  measure  of  damages  in  a  suit  upon  the  replevin  bond, 
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since  the  loss  of  this  value  is  the  whole  extent  of  the  injury  sus- 
tained. By  analogy,  it  is  for  the  same  value  that  judgment  must 
be  given,  when  a  judgment  for  the  value,  instead  of  a  return,  is 
rendered  by  the  election  of  the  defendant.  To  complete  the 
chain  of  inference,  it  remains  only  to  add,  that  if  the  value  of 
the  property,  when  the  judgment  is  rendered,  is  the  true  measure 
of  damages  when  the  value  is  depreciated,  it  must  be  equally 
so,  when  it  is  enhanced.  The  rule,  if  not  uniform,  would  lead 
to  manifest  injustice. 

The  inferences  that  have  been  stated,  seem  to  follow  in  a 
logical  sequence,  and  if  the  decision  in  Carpenter  v.  Stevens 
were  admitted  to  be  law,  we  should  find  it  difficult  to  resist 
ihem.  But  this  admission  we  cannot  make.  The  decision  is 
one  of  those  which  we  regret,  but  are  constrained  to  say,  we 
cannot  follow.  It  appears  to  us  to  be  wrong  in  principle,  and  it 
is  plainly  contradicted  by  many  authorities.  The  undertaking 
of  the  plaintiif  in  the  replevin  bond,  we  conceive,  is  absolute 
to  return  the  goods,  or  pay  their  value  at  the  time  of  the  execu- 
tion of  the  bond.  We  cannot  think  that  a  wrongdoer  is  ever 
to  be  treated  as  a  mere  bailee,  and  that  the  property  in  his 
possession  is  to  any  extent  at  the  risk  of  the  owner.  We  have 
seen  that  the  defendant  in  trover  or  trespass  is  in  all  cases 
responsible  for  the  value  of  the  property  when  taken  or  con- 
verted, and  certa.inly  it  has  never  been  supposed  that  he  can 
discharge  himself  from  this  responsibility,  in  whole  or  in  part, 
by  showing  that  the  property  had  been  destroyed  or  injured  by 
an  inevitable  accident,  after  he  had  obtained  its  possession.  A 
plaintiff  who,  without  right  or  title,  has  seized  the  property  of 
another  by  a  writ  of  replevin,  is  as  much  a  wrongdoer  as  a 
defendant  in  trover.  No  reason  can  be  given  why  his  liability 
should  be  less  extensive,  and  in  fact  when  the  replevin  suit  is 
terminated,  although  he  cannot  be  treated  as  a  trespasser,  he 
may  be  sued  in  trover  at  the  election  of  the  defendant.  (  Yates 
V.  JPhssety  5  Denio  21.)  The  decision  in  Carpenter  v.  Stevens  is 
plainly  inconsistent  with  the  prior  decision  of  the  same  court  in 
Rowley  v.  Gil^s^  (14  John.  385,)  in  which  the  defendants 
in  a  replevin,  in  addition  to  a  return  of  the  goods,  were 
held  to  be  entitled  to  damages  for  a  deterioration  in  their 
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value,  from  the  time  of  the  replevy,  although  it  was  not  pre- 
tended that  the  decrease  in  value  was  attributable  in  any  degree 
to  the  act  or  default  of  the  plaintiff;  and  it  is  irreconcilable 
with  the  numerous  cases,  in  which  it  has  been  held  expressly,  or 
by  a  necessary  implication,  that  in  a  suit  upon  the  replevin  bond, 
the  value  of  the  property,  as  fixed  by  the  penalty  of  the  bond, 
is,  at  the  election  of  the  plaintiff,  the  true  measure  of  damages. 
{Middleton  v.  Bryan^  3  M.  &  Sel.  158 ;  Mattoon  v.  Pcarce^  12 
Mass.  406 ;  Iluggeford  v.  Ford^  11  Pick.  222 ;  Wood  v.  Brain- 
erdj  9  ibid.  322 ;  Barnes  v.  Ba?'tlett^  15  ibid.  Tl,  and  opinion 
of  court  at  page  77,  &c-  ;  Brizsee  v.  Maybee^  21  "Wend.  144 ; 
ifcCahe  v.  Morehead^  1  Watts  &  Sergt.  5G3.) 

In  the  second  case.  Swift  v.  Barnes^  it  was  held  by  the  su- 
preme court  of  Massachusetts,  in  a  suit  upon  a  replevin  bond, 
that  the  plaintiff,  who  as  the  defendant  in  the  replevin  had 
obtained  a  judgment  de  retorno  hdbendo^  was  entitled  to  recover 
the  value  of  the  property,  at  the  time  its  return  was  demanded 
under  the  writ  of  restitution.  We  infer  from  the  report,  that 
the  property  at  the  time  was  still  in  the  possession  of  the  de- 
fendant, and  if  so,  the  decision  is  in  perlect  harmony  with  our 
own  views. 

None  of  the  replevin  cases,  as  we  have  before  intimated,  have 
a  direct  application  to  the  present.  In  none  has  the  exact  ques- 
tion that  we  are  now  required  to  determine  been  decided  or  con- 
sidered. The  election  which  is  given  to  a  successful  defendant 
to  take  judgment  for  a  return  of  the  property,  or  for  its  value, 
we  believe,  is  peculiar  to  our  own  municipal  law.  It  is  a  new 
provision  in  the  revised  statutes ;  and  so  far  as  we  have  been 
informed,  or  have  discovered,  this  is  the  first  case  in  which  the 
question  as  to  its  proper  construction  has  been  raised  for  deci- 
sion. This  question  leads  to  the  next  branch  of  our  inquiry, 
namely,  whether  the  rules  which  we  have  endeavored  to  show 
ought  in  all  cases  to  be  followed,  are  consistent  with  the  provi- 
sions of  the  statute  ;  and  that  they  certainly  are  so,  no  observa- 
tions can  be  requisite  to  prove.  It  is  sufficient  to  read  the  sta- 
tute. It  contains  no  reference  to  the  period  at  which  the  value 
for  which  judgment  may  be  taken  is  to  be  calculated,  and  no 
definition  of  the  principles  that  are  to  govern  the  estimate  of 


646  CASES  m  THE  SUPERIOR  COURT. 


Saydam  ▼.  Jenkins. 


damages,  but  leaves  the  question,  which  the  omission  creates,  U> 
the  determination  of  the  judges,  according  to  the  roles  of  justice 
and  the  analogy  of  the  law.  In  construing  the  statute,  we  think 
that  we  are  bound  to  give  to  the  term  "  value,"  a  definite  and 
uniform  sense,  since  we  cannot  believe  that  the  application  was 
meant  to  depend  upon  the  mere  will  of  the  defendant,  or  the 
arbitrary  discretion  of  a  jury.  It  means  either  the  value  of  the 
property  at  the  time  of  the  replevy,  or  at  the  time  that  the  de- 
fendant elects  his  judgment ;  and  if  the  latter  is  its  true  applica- 
tion in  any  case,  it  must  be  so  in  all.  Upon  this  supposition, 
however,  the  consequences  that  have  before  been  stated  inevitably 
follow,  that  if  the  property  has  perished  or  wholly  lost  its  value, 
without  any  neglect  or  fault  imputable  to  the  plaintiff  or  his 
agent,  no  judgment  at  all  can  be  given,  or  a  judgment  only  for 
a  nominal  amount.  We  cannot  hesitate,  however,  to  reject  an 
intei'pretation  as  contrary  to  the  probable  intention  of  the  legis- 
lature, which  casts  the  risk  of  the  destruction  or  deterioration  of 
the  property  upon  the  owner,  instead  of  the  wrongdoer,  especially 
as  by  adopting  the  value  at  the  time  of  the  replevin,  not  only  is 
this  consequence  avoided,  but  entire  justice  may  in  all  cases  be 
done  to  the  parties,  since,  if  the  sum  at  which  the  value  is 
assessed  is  less  than  the  whole  amount  which  the  owner  ought 
to  recover,  the  deficiency  may  be  made  good  in  the  estimate  <^ 
damages. 

Tlie  result  of  our  opinion  is,  that  the  referee  has  erred  in  assess- 
ing the  value  according  to  the  price  of  flour  at  the  time  of  the 
defendant's  election,  and  in  allowing  interest  upon  that  sum  from 
the  time  of  the  replevin.  The  report  must  therefore  be  set  aside, 
and  there  must  be  a  rehearing  or  trial,  unless  the  parties  will 
consent  that  judgment  shall  be  entered  for  the  value,  accord- 
ing to  the  price  of  the  flour  when  replevied,  with  interest  fix)m 
that  time,  there  being  no  evidence  to  show  that  any  special  da- 
mage, exceeding  the  interest,  has  been  sustained. 

We  shall  make  no  excuse  for  the  length  of  this  opinion.  Our 
motives  for  examining  the  subject  so  fully  as  we  have  done,  we 
have  no  doubt,  will  be  understood  and  appreciated.  The  arbi- 
trary distinctions  which  were  permitted  to  flow  from  a  difierence 
in  Uie  forms  of  action,  are  now  abolished,  and  the  time  has 


NEW  YORK— JUNE,  1850-  «47 

Bradford  ▼.  Maitin. 

snired,  when  general  And  uniform  rules  upon  the  subject  of  da- 
mages,  loiles  so  just  and  comprehensive,  as  to  be  susceptible  of 
universal  application,  may  be  adopted.  To  lay  down  and  estab- 
lish tliese  rules  is  the  province  and  duty  of  judges,  and  it  is  this 
duty  that  we  have  wished  to  discharge,  {a) 


Bbadfobd  and  Bibdsall  v.  J.  Mastin  and  M.  F.  T/Labtux. 

There  is  no  legal  liability  on  the  part  of  a  second  indorser  of  a  promissory  note  f 
pay  the  same  to  a  first  indorser,  to  the  arder  of  whom  the  note  is  made  payable,  ob 
ihe  ground  that  the  second  indoner  put  his  name  on  the  back  of  the  note  before  the 
first  indorser  placed  his  name  there. 
In  an  action  upon  a  note  of  that  character,  by  the  first  indorser  against  tlie  second 
indorser,  the  note  cannot  be  given  in  evidence  under  the  common  counts. 
(Before  DuEK,  Mason,  and  Campbkx,  J. J.) 
May  6,  7  ;  June  22,  1850. 


This  was  an  action  of  assum'psit,  tried  at  the  liTew  York  circuit 
in  June,  1847,  before  the  Hon.  John  W.  Edmonds,  Circuit 
Judge.  The  declaration  contained  the  common  counts,  to  which 
was  annexed  a  notice  that  the  action  was  brought  upon  a  draft 
or  bill  of  exchange,  of  which  a  copy  was  subjoined,  and  that  the 
same  would  be  given  in  evidence  under  the  money  counts.  This 
purported  to  be  a  note  made  by  the  defendant  M.  F.  Martin, 
payable  to  the  order  of  the  plaintiffs,  and  indoi^sed  by  the  defend- 
ant Jarvis  Martin.  The  latter  alone  defended  the  suit.,  Upon 
ihe  trial,  it  appeared  by  the  testimony  o(  one  of  the  clerks  of  the 
plaintiffs,  that  the  indoraement  in  question  had  been  admitted  by 
the  defendant  Jarvis  Martin,  and  that  the  note  was  so  indorsed 
when  it  was  received  by  ihe  plaintiff,  who  were  the  payees. 
The  defendants'  counsel  objected  to  the  admissibility  of  the  note, 
on  the  ground  that  the  indorser  could  not  be  made  liable  to  the 
plaintifl^,  who  were  the  payees,  and  that  the  note  was  not 


(«)  At  a  subsequenit  term,  the  counsel  for  the  defendant  elected  to  Uka  j 
I  the  priocipJe  sealed  by  the  court,  and  it  was  entered  accordingly. 
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admissible  in  evidence  nnder  the  money  counts.  The  judge 
overruled  the  objection,  and  admitted  the  note  in  evidence ;  tD 
which  the  defendant  excepted.  The  defendants'  counsel  then 
proved  by  the  witness  the  indorsement  of  the  note  by  the  plain- 
tiffs, and  thereupon  renewed  his  objections  to  the  admissibility 
of  the  note,  on  the  ground  that  the  first  indorser  was  suing  the 
second  indorser,  which  he  could  not  legally  do.  The  judge  over- 
ruled the  objection,  and  the  note  was  thereupon  read  in  evidence. 
After  proof  of  presentment,  protest,  and  notice  of  the  same  to 
the  defendant,  the  plaintiffs  rested.  The  defendant  moved  for  a 
nonsuit,  which  M^as  denied ;  and  the  jury  found  a  verdict  for  tjie 
plainti&,  for  the  amount  of  the  note  and  interest. 

C.  Haring^  for  the  plaintifib. 

Wm.  Bliss^  for  the  defendant  J.  Martin. 

By  the  Coukt.  Campbell,  J. — The  note  given  in  evidence 
on  the  trial  of  the  cause  was  as  follows : 

• 
«  East  Greenwich j  July  2, 1846. 
"  ^402.  61.    Sixty  days  after  date  I  promise  to  pay  to  the 
order  of  Bradford  &  Birdsall,  four  hundred  two  iVy  dollars, 
value  received,  payable  at  the  Washington  County  Bank. 

"  M.  F.  Makito. 
"  (Endoi-sed,) 

**  Jarvis  Martin, 

«  Bradford  &  Birdsall.^ 

Now  fii*st,  it  appeared  cm  inspection  of  the  note  that  the 
signature  of  Bradford  &  Birdsall  followed  that  of  the  defendant 
on  the  back  of  the  note ;  and  second,  it  appeared  by  the  evidence 
that  in  point  of  time  the  note  was  indorsed  by  the  defendant 
before  it  was  indorsed  by  the  plaintiffi. 

The  note  was  offered  in  evidence  under  the  money  counts,  and 
objected  to  by  the  defendant,  but  admitted  by  the  judge.  There 
was  no  special  count  in  the  declaration,  and  it  was  conceded  in 
the  argument  that  the  defendant  must  be  charged^  if  at  all^ 
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maker  or  indorser,  and  that  under  the  pleadings,  he  cannot  be 
charged  as  guarantor  or  sarety. 

K,  as  was  said  in  Herrick  v.  Carman^  (12  John.  159,)  and  in 
Ldbron  v.  Woram^  (1  Hill,  91,)  and  in  the  opinion  of  the  chancel-  . 
XormHoLl  v.  Newcoinb^  (7  Hill,  416,)  it  had  been  clearly  shown 
that  Jarvis  Martin,  the  defendant,  had  indorsed  the  note  for  the 
pnrpose  of  giving  M.  F.  Martin,  the  maker,  credit  with  the  / 
plaintiffs,  then  this  indorsement  might  probably  have   been  \ 
converted  into  a  guaranty  to  pay  the  note  if  the  maker  did  not, 
and  under  proper  averments  in  the  declaration  he  might  have 
been  held  liable.    But  there  were  no  such  averments  in  the 
declaration,  and  no  prooft  to  sustain  them.    Upon  the  face  of  the 
proceedings,  it  is  simply  a  claim  by  the  first  indorser.  to  recover, 
against  the  second  indorser,  on  the  ground  that  the  second  indorser 
indorsed  the  note  before  it  was  indorsed  by  the  first  indorser. 

It  nowhere  appears  for  what  object  the  note  was  made  or 
indorsed,  or  for  what  purposes  it  was  used ;  whether  to  pay  a 
debt  due  to  the  plaintifis,  to  obtain  credit  from  them,  or  to  enable 
them  or  the  maker  to  obtain  the  money  on  it  from  the  bank 
where  it  is  made  payable,  or  fi'om  any  other  source.  Among 
all  the  exceptions  to  the  general  rules  regulating  the  liabilities 
of  drawere,  acceptors,  and  indorsers,  of  bills  of  exchange,  and 
makers  and  indorsers  of  promissory  notes,  I  can  find  no  decision 
or  even  dictum  in  this  state  which  would  support  the  proposi- 
tion of  the  plaintiflfs  in  this  case.  It  is  very  evident  that  courts 
have  gone  quite  far  enough  in  admitting  parol  evidence  to  vary 
written  contracts.  But  here  we  are  called  upo»  to  vary  a 
written  contract,  and  that  contract  one  well  understood,  and  of 
the  greatest  importance  in  a  commercial  community,  upon  the 
mere  shadowy  outline  of  parol  evidence.  We  are  called  upon 
to  say  that  there  exists  a  legal  liability  on  the  part  of  a  second 
indorser  of  a  promissory  note  to  pay  the  same  to  a  first  indorser, 
to  the  order  of  which  first  indorser  the  note  was  made  payable ; 
because  the  second  indorser  put  his  name  on  the  back  of  the 
note  before  the  first  indoraer  placed  his  name  there.  There  is 
neither  authority  nor  argument  to  support  such  a  proposition. 

There  must  be  a  new  trial,  the  costs  to  abide  the  event  of  the 
Buit. 
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Conway,  Executrix,  &c.  of  Jauxb  Conway  v.  John  Oohway. 

Where  Berrices  rondersd  for  a  testatoi's  benefit  were  not  charged  to  hino,  hot  to  a 
person  who  was  indebted  to  the  testator ;  it  was  held  as  between  the  Utter  and  tbo 
estate  of  the  testator  to  have  been  a  payment  for  the  testator  in  his  lifetime, 
(although  the  actual  payment  to  the  creditor  was  not  made  till  after  his  death,)  and 
could  therefore  be  set  off  in  a  suit  by  the  executor  against  the  testator's  debtor. 
(Before  Oaklet,  Gh.  J.,  and  Paihs,  J.) 
March  12  ;  June  23,  1851. 

Motion  to  set  aside  the  report  of  a  sole  referee.  The  action 
was  assumpsit  for  money  claimed  to  be  due  to  the  testator  in  his 
lifetime.  The  defendant  pleaded  the  general  issue  with  a 
notice  of  set  off  for  money  paid  and  other  claims.  The  &cts 
appear  sufficiently  in  the  opinion  of  the  court 

A.  Mathews^  for  the  plaintiff 

W.  If.  Bayard^  for  the  defendant. 

By  the  Coubt.  Paine,  J. — ^The  defendant  in  this  case  was 
a  nephew  of  the  testator,  and  both  were  from  Ireland.  The 
testator  appears  to  have  been  a  poor  man,  and  to  have  placed 
what  money  he  had  in  the  hands  of  the  defendant.  The  suit 
was  brought  under  the  supposition  that  it  amounted  to  a  consi* 
derable  sum,  but  nothing  appeared,  on  the  hearing  before  the 
referee,  to  warrant  the  supposition.  Two  brothers  of  the  defend- 
ant and  also  his  own  wife  were  examined  as  witnesses  by  the 
plaintiff,  but  their  evidence  went  no  further  than  the  amount  of 
two  hundred  dollars  which  the  defendant  had  at  the  time  of  the 
testator's  death. 

•  The  testator  died  the  22d  of  February,  1848  ;  about  a  month 
afterwards,  the  plaintiff,  his  widow  and  executrix,  took  out 
letters,  and  she  soon  afterwards  commenced  this  suit. 

During  the  testator's  illness,  and  only  a  few  days  before  his 
death,  the  defendant  had  a  conversation  with  him,  in  the 
presence  of  othera,  about  the  amount  he  owed  him.    The  testa- 
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tor  said,  he  thought,  with  interest,  it  was  two  hundred  dollars, 
and  the  defendant, — ^though  he  said,  he  thought  it  was  not 
so  much, — acquiesced  in  the  amount.  About  the  same  time  the 
defendant  let  the  plaintift'  have  three  dollars.  This  was  a  few 
days  before  testator's  death.  He  also  let  her  have  several  other 
small  sums  soon  after  his  death.  A  day  or  two  before  his  death, 
the  defendant  brought  his  family  physician.  Dr.  Perry,  to  see 
the  intestate  professionally,  and  the  intestate  made  no  objection 
to  it.  The  intestate  also  had  his  own  physician.  Dr.  Hartley. 
A  few  days  after  the  testator's  death,  the  plaintiff  requested  the 
defendant'^  pay  the  funeral  expenses  and  for  the  medical 
attendance,  out  of  the  moneys  in  his  hands.  Dr.  Perry  had 
originally  made  his  charge  against  the  defendant  who  called 
him  in,  and  made  no  charge  against  the  deceased.  The  defend- 
ant paid  Dr.  Hartley's  bill  and  the  funeral  expenses,  soon  after 
he  was  requested  to  by  the  executrix ;  but  he  did  not  pay  Dr. 
Perry's  bill  until  after  the  commencement  of  this  suit. 

The  defendant,  with  his  plea,  paid  into  court  one  hundred  and 
thirty-five  dollars,  and  the  plaintiff  took  it  out.  The  cause  was 
referred  to  a  referee  who  allowed  the  defendant  all  the  items 
claimed  by  him,  except  the  three  dollars  paid  the  plaintiff*  a  few 
days  before  her  husband's  death,  seven  dollars  paid  Dr.  Hartley, 
and  six  paid  Dr.  P(!rry.  After  deducting  the  money  paid  into 
court,  and  the  sums  allowed  by  the  referee,  there  remained  a 
balance  of  eighteen  dollar^  and  four  cents  which  the  referee 
reported  due  from  the  defendant. 

The  cause  is  exceedingly  imimportant  except  as  to  the  costs, 
and  the  grounds  upon  which  the  referee  disallowed  the  two 
medical  bills.  The  bill  of  Dr.  Perry  was  disallowed  because  it 
was  not  paid  until  after  the  suit  was  brought.  But  the  services 
were  rendered  to  the  intestate,  and  there  was  no  reason  why  he 
should  not  have  paid  for  them  if  they  had  been  charged  to  him. 
He  was,  however,  never  charged  for  them,  but  Dr.  Perry  charged 
them  to  the  defendant,  who  thus  became  tlie  original  debtor, 
and  liable  at  once  for  their  payment.  As  regards  the  testator, 
it  never  was  his  debt,  having  been  discharged  by  the  defendant's 
assumption  of  it.  It  is  stronger  than  the  cases  of  taking  a  pro- 
missory note  from  a  surety  as  payment  of  the  principal's  debt, 


652  CASES  m  THE  SUPEEIOR  COUBT. 


Conway  v.  Conway. 


which  has  been  held  to  be  equivalent  to  the  payment  of  money. 
(  WitTierby  v.  Mann^  11  J.  R.  518  ;  Ba/rday  v.  Gooch^  2  Esp. 
571.)  We  think,  therefore,  that  this  bill  having  been  in  &ct 
paid  in  the  lifetime  of  the  testator,  the  amount  should  have  been 
allowed  as  a  set  off. 

We  can  see  no  reason  why  the  defendant  should  not  have  been 
credited  with  the  amount  paid  Dr.  Hartley.  He  paid  it  before 
suit  and  at  the  request  of  the  executrix,  and  it  was  therefore  the 
same  as  a  payment  to  herself. 

We  are  also  inclined  to  think  that  the  three  dollars  paid  the 
plaintiff,  a  few  days  before  the  testator's  death,  was  not,  under 
the  circumstances,  taken  into  account  when  the  testator  and 
defendant  agreed  upon  the  two  hundred  dollars  as  due.  The 
testator,  who  was  ill  but  a  few  days,  probably  referred  to  the  state 
of  things  as  they  existed  before  his  sickness ;  and  the  money 
was  paid  while  he  was  ill.  As  this,  however,  was  purely  a 
question  of  fact,  we  shall  leave  it  as  found  by  the  referee. 

The  two  sums  paid  for  medical  services  being  allowed  defend- 
ant, and  a  more  correct  statement  of  the  interest  account,  change 
the  balance,  und  leave  the  plaintiff  indebted  to  the  defendant 
three  dollars  and  eighty-two  cents. 

Beferee's  report  set  aside. 
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AND  AT  CHAMBERS.(a) 


Eanoube  V,  Mastw. 

Writs  of  orror,  out  of  the  supFeme  court  to  inferior  tribunals^  are  issuable  upon  judg- 
ments by  default. 
The  powers  and  jurisdiction  of  the  supreme  court,  as  formerly  organized  in  this 

state,  were  the  same  as  those  of  the  supreme  court  of  the  colony,  and  the  latter 

were  identical  with  those  of  the  king's  bench  in  England. 
It  has  long  been  settled  in  England,  that  error  would  lie  upon  every  final  judgment  in 

a  court  of  record,  including  judgments  by  default,  and  that  all  such  judgments 

might  be  reviewed  in  the  king's  bench. 
The  doctrine  that  error  from  the  court  of  errors  would  not  lie  upon  judgments  by 

default,  was  founded  upon  the  particular  language  of  the  constitution  in  respect  of 

that  court,  and  was  not  applicable  to  the  supreme  court. 
April  1,  1850. 

Motion  to  dismiss  a  writ  of  error,  argued  before  Duer,  J., 
and  decided  with  the  concurrence  of  Mason  and  Campbell,  J.J. 
The  writ  of  error  was  issued  out  of  the  supreme  court  to  the 


(a)  The  cases  of  practice  reported  were  decided  with  the  sanction  of  two  it  least, 
and  nearly  all  with  that  of  three  or  more  justices  of  the  court. 


654  CASES  IN  THE  SUPERIOR  COURT. 

- 1 

Kanoufle  t.  Martiii. 


court  of  common  pleas  of  the  city  and  county  of  New  York,  on 
a  judgment  by  default  in  the  latter  court.  After  the  cause  was 
at  issue  on  the  assignment  of  errors,  it  wa^  transferred  to  this 
court  Its  final  decision  on  the  merits,  after  the  disposal  of  this 
motion,  will  be  found  ante^  at  page  606. 

J.  2f,  Martin^  for  the  defendant  in  error. 

A.  S.  Garr^  contra. 

By  the  Couet.  Dcer,  J. — ^The  motion  to  dismiss  this  writ 
of  error  proceeds  upon  the  single  ground,  that  the  writ  ought 
not  to  be  entertained  by  the  appellate  court,  when  it  appears 
from  the  record  that  the  judgment  in  the  court  below  had  been 
obtained  by  the  default  of  the  party  seeking  its  reversal.  In 
fewer  words,  that  a  writ  of  error  does  not  lie  upon  a  judgment 
by  default.  It  is  certain  that,  in  our  late  court  of  errors,  this 
doctrine  was  established  by  a  series  of  decisions ;  {GelsUm  t. 
Hoyt^  13  J.  R.  661 ;  Henry  v.  Cuyler^  17  Johns.  471 ;  Colden 
V.  Knickerbocker^  2  Cow.  31 ;  Campbell  v.  Stokes^  2  Wend. 
137 ;)  nor  can  it  be  denied  that  most  of  the  reasons  which  were 
assigned  in  its  support  by  Chancellor  Kent,  in  the  leading  case 
of  OeUton  v.  Hoyt^  *^PP^y  with  equal  force,  whatever  may  be 
the  powers  and  jurisdiction  of  the  court  in  which  the  writ 
of  error  is  brought.  His  main  argument  had  no  relation  to  the 
peculiar  character  of  the  court  of  errors,  under  the  constitution 
of  the  state. 

It  is,  however,  insisted,  on  the  part  of  the  plaintiff  in  error, 
that  this  doctrine  was  in  fact  limited  to  the  court  of  errors  ;  that 
it  had  never  been  considered  to  be  applicable,  nor  in  a  single 
case  has  ever  been  applied  to  writs  of  error  from  inferior 
tribunals  to  the  supreme  court,  and  my  examination  of  the  sub- 
ject compels  me  to  say  that  these  positions  are  fully  sustained 
by  authorities  that  I  am  bound  to  follow.  I  am  satisfied  that 
the  appellate  jurisdiction  of  the  supreme  court  has  never  been 
subject  to  the  limitation,  which  the  court  of  errors,  by  a  strict 
construction  of  its  constitutional  powers,  chose  to  impose  upon 
its  own  action. 
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In  England,  the  law  is  fully  settled^  and  has  never  been 
doubted,  that  a  writ  of  error  lies  upon  any  and  every  final  judg- 
ment in  a  court  of  record.  Nor  is  any  intimation  to  be  found 
in  any  elementary  or  text  writer,  nor  I  believe  in  any  adjudged 
case,  that  there  is  any  class  of  judgments  which  constitutes  an 
exception  from  the  general  rule.  (Co.  Litt.  288  b ;  9  Viner's 
Ab.  474  a,  pi.  6 ;  Com.  Dig.  Pleader  3,  B.  7 ;  2  Black.  Com. 
406 ;  Stephens  on  PL  120 ;  Commonwealth  v.  Judges  of  Com- 
mon PleaSj  3  Binney  276.) 

Tliat  judgments  by  default  are  not  an  exception,  is  proved 
by  many  express  decisions,  to  some  of  which  I  shall  briefly 
refer.  SalJceld  v.  Ld.  Howard^  (Cro.  Jac.  647,)  was  a  writ 
of  error  to  the  king^s  bench,  upon  a  judgment  in  a  real  action, 
rendered  by  the  default  of  the  plaintiff  in  error,  the  defendant 
below,  in  the  common  pleas.  He  assigned  as  a  special  error, 
that  he  was  not  tenant  of  the  premises  in  question  when  the 
original  writ  was  issued.  The  judges  were  divided  in  opinion 
upon  the  question  whether  he  was  not  precluded  from  relief  by 
his  neglect  to  plead  "  non  tenure  "  in  the  court  below  ;  but  no 
question  was  raised  as  to  his  right  to  bring,  and  their  duty  to 
entertain  the  writ,  and  they  all  agreed,  that  if  the  plea  of  non 
tenure  could  not  have  been  properly  interposed,  the  judgment 
might  be  reversed.  That  decision  suggests  a  remark  that  here- 
after may  be  found  to  have  an  important  bearing  upon  the 
present  case ;  namely,  that  although  the  omission  of  the  plain- 
tiff in  error  to  plead  in  the  court  below  may  not  divest  him  of 
his  right  to  bring  the  writ,  yet  it  may  preclude  him  from  assign- 
ing any  error  in  law  or  fact,  not  apparent  upon  the  face  of  the 
record,  of  which  he  might  have  availed  himself  by  plea  to 
prevent  the  recovery  of  the  judgment. 

In  Williams  v.  Owyn^  (2  Saund.  43,)  error  was  brought  by 
the  heir,  upon  a  judgment  against,  his  ancestor,  in  a  writ  of 
dower  unde  nihil  Jiahet.  The  judgment  had  been  rendered  upon 
a  nil  dicit^  which,  as  it  is  equivalent  to  a  confession  of  the 
•plaintiff's  right,  presents  a  stronger  case  than  an  ordinary 
default.  The  right  of  the  heir  to  bring  the  writ  was  not  denied, 
and  the  cause  was  therefore  heard  upon  the  errors  assigned ; 
but  as  these  errors,  in  the  opinion  of  the  court,  so  far  from 
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being  prejudicial  to  the  defendant  below,  were  in  his  favor,  the 
judgment  waa  aflirmed. 

The  last  and  perhaps  the  strongest  case  that  I  shall  cite,  ia 
Wade  V.  Rogers.  (1  W.  Black.  950.)  This  was  a  motion  to 
qnash  a  writTf  eilror  upon  a  judgment  by  default ;  not,  however, 
upon  the  ground  that  the  writ  would  not  lie,  but  that  the  plain- 
tiff had  in  effect  stipulated  that  it  should  not  be  brought.  Hie 
court  denied  the  motion,  not  being  satisfied  that  this  was  the 
necessary  construction  of  the  agreement  of  the  parties,  and  bj 
this  denial,  by  a  necessary  implication  declared  that  it  is  only 
by  an  express  stipulation  that  the  right  of  a  defendant  to  bring 
a  writ  of  error  upon  a  final  judgment,  whatever  may  be  its 
form,  or  the  pleadings  or  evidence  upon  which  it  was  rendered, 
can  be  barred  or  restricted.  And  that  such,  in  former  times, 
was  the  general  understanding  of  practitioners,  not  only  in 
England,  but  in  this  state,  is  rendered  evident  by  the  fact,  that 
even  where  the  judgment  was  given  by  confession,  it  was 
usual  to  insert  in  the  warrant  of  attorney,  or  cognovit,  a  release 
of  errors,  or  a  positive  stipulation  that  no  writ  of  error  should 
be  brought. 

There  are  numerous  cases  in  the  books,  in  which  application 
has  been  made  to  the  court  below  to  enforce  such  a  stipulation, 
by  quashing  a  writ  of  error  issued  in  violation  of  its  terms,  and 
in  every  one  of  these  cases  the  application  would  have  been 
needless,  and  must  have  been  denied,  if,  in  the  absence  of  the 
stipulation,  it  would  have  been  the  duty  of  the  appellate  court  to 
dismiss  the  writ.  (4  Moore  &  Scott,  333 ;  6  Bingham  387 ;  S. 
C.  4  Moore  &  Payne,  21 ;  1  Term  Eep.  388 ;  2  Ibid.  183 ; 
Graham's  Pr.  941.) 

The  English  cases  which  have  been  cited  were  all  in  the  court 
of  king's  bench,  and  the  fact  is  proper  to  be  stated,  since  it  will 
be  seen  that  it  gives  to  these  cases  a  controlling  and  decisive 
authority,  upon  the  question  under  consideration. 

It  is  a  remarkable  fact,  that  the  powers  and  jurisdiction  of  the 
supreme  court,  as  formerly  organized,  were  not  defined  in  either 
of  the  constitutions  of  the  state,  or  by  any  act  of  the  legislature. 
The  constitution  of  1777  recognizes  the  court  as  then  existing, 
and  adopts  it  with  the  powers  it  then  possessed,  and  the  oonsti- 
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tntion  of  1821,  although  it  altered  materially  the  constitution  of 
the  court,  is  equally  silent  as  to  its  jurisdiction.  It  is  a  neces- 
sary consequence,  that  the  extent  and  limits  of  its  jurisdiction 
can  only  be  ascertained  by  referring  to  the  object  and  terms  of 
its  original  creation ;  and  hence  the  revised  statutes  have  truly 
declared,  that  it  possessed  the  powers,  and  exercised  the  jurisdic- 
tion which  belonged  to  the  supreme  court  of  the  colony,  subject 
only  to  such  exceptions,  limitations,  and  additions,  as  are  created 
and  imposed  by  the  constitution  and  laws  of  the  state ;  (2  R.  S. 
196,  §  1 ;)  for  this  provision,  although  an  enactment  in  its  form, 
is  in  truth  only  declaratory  of  the  meaning  and  effect  of  the 
silence  of  the  constitution. 

The  supreme  court  of  the  colony  was  first  permanently  organ: 
ized  by  an  act  of  the  colonial  legislature  in  1697 ;  and  from  that 
time,  during  the  whole  residue  of  our  existence  as  a  colony,  and 
within  the  bounds  of  the  colony,  it  possessed  the  powers  and 
exercised  the  jurisdiction,  civil  and  criminal,  appellate  as  well  as 
original,  of  the  court  of  king's  bench  in  the  mother  country.  (1 
Smith's  History  of  New  York,  Appendix  6.) 

In  relation  to  writs  of  error,  no  portion  of  the  jurisdiction  had 
been  taken  aw^ay  Or  abridged  by  the  constitution,  or  by  any  law 
of  the  state.  And  as  it  was  virtually  given  by  the  constitution, 
it  is  obvious  that  the  exercise  of  no  portion  of  it  could  be  re- 
nounced by  the  judges  themselves.  They  had  not  the  power  to 
dismiss  any  writ  of  error  which  the  supreme  court  of  the  colony, 
our  colonial  king's  bench,  must  have  entertained,  for  in  so  doing 
they  would  have  violated  a  plain  duty  which  the  constitution,  if 
not  in  terms,  yet  in  reality  imposed.  As  the  constitution  gave 
the  jmisdiction,  they  could  not  decline  its  exercise. 

We  are  now  acting  as  the  supreme  court  in  the  exercise  of  its 
foi*mer  rightful  jurisdiction,  and  it  would  have  been  a  subject  of 
regret,  had  we  found  that  there  were  any  prior  decisions  of  the 
court,  in  conflict  with  the  views  that  have  beeji  stated,  as  those 
it  was  bound  to  follow.  But  in  truth  no  such  cases  are  to  be 
found.  So  far  as  I  have  been  able  to  discover,  tlie  practice  of 
the  court,  and  its  actual  decisions,  have  at  all  times  been  in 
harmony  with  its  powers  and  its  duty,  as  I  have  attempted  to 
explain  them. 

Vol,  IIL  43 
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In  the  case  of  Burr  y.  Waterman  (3  Cow.  38,  note,)  a  judg- 
ment by  default,  in  the  common  pleas  of  this  city,  waa  reyersed 
by  the  supreme  court,  for  errors  disclosed  in  the  proceedings, 
brought  up  by  a  certiorari ;  and  in  HaH  v.  Setxas,  (21  Wend. 
40,)  a  similar  judgment  was  affirmed.  In  neither  of  these  cases, 
it  is  true,  was  any  question  raised  as  to  the  jurisdiction  of  the 
court;  and  perhaps,  for  this  reason,  their  authority  may  be 
doubted,  since  it  was  upon  this  ground  that  the  court  of  errors, 
in  Ilenry  y.  Ctiyler^  refused  to  follow  its  own  prior  decision  in 
'Cheatham  y.  Tillotsanj  (5  John.  B.  430.)  But  this  exception 
cannot  be  taken  to  the  cases  next  to  be  cited.  In  CaTnpbeU  ▼. 
Stokes^  (2  Wend.  145,)  Chancellor  Walworth  stated  very  clearly 
the  distinction  between  the  jurisdiction  of  the  court  of  errors  and 
the  appellate  jurisdiction  of  the  supreme  court ;  and  while  he 
insisted  that  the  former  court  could  only  re-examine  and  correct 
erroneous  decisions  actually  made  by  other  tribunals,  upon  ques- 
tions actually  presented  to  them  for  their  determination,  he  ad- 
mitted that  the  supreme  court  was  bound  to  correct  all  errors  in 
the  proceedings  of  inferior  tribunals  that  were  brought  before  it, 
whether  the  decisions  had  been  actually  or  only  nominally  made 
in  the  court  below.  It  is  true  that  these  remarks,  so  far  as  they 
relate  to  the  supreme  court,  were  only  the  expression  of  an 
opinion,  but  it  was  the  opinion  of  a  judge,  whose  dicta  upon 
such  a  subject  haye  nearly  the  force  of  authority. 

In  the  case,  howeyer,  of  Pike  iis  Gandall^  (9  Wend.  147, 
153,)  we  reach  at  last  an  express  decision ;  for  the  defendant 
was  greatly  mistaken  in  supposing  that  the  obseryations  of 
Chief  Justice  Savage  in  this  case  were  in  any  degree  extra- 
judicial ;  so  far  from  being  extraneous  to  the  case,  they  were 
necessary  to  its  decision.  It  was  an  action  of  replevin,  in  which 
the  defendant  put  in  five  several  cognizances,  to  every  one  of 
which  the  plaintiff  in  error  had  failed  to  answer,  and  in  conse- 
quence, judgment  of  non  pros,  had  been  entered  against  him. 
It  was  objected  by  the  defendant  in  error,  that  judgment  in  the 
court  below  having  been  ta^en  by  default,  and  no  question  hav- 
ing been  actually  decided  by  that  court,  a  writ  of  error  would 
not  lie ;  and  in  reply  to  this  objection,  the  chief  justice,  in 
delivering  the  judgment  of  the  court,  said,  ^^  that  the  decisions 


CASES  OF  PRACTICE,  &o.  669 

Kanoaae  t.  Martin. 

in  the  court  of  errors  had  been  mainly  founded  upon  the  consti- 
tution, and  that  the  doctrine  which  those  decisions  established 
had  never  been  applied,  and  was  not  applicable  to  writs  of  error 
removing  proceedings  from  inferior  courts  into  tlie  supreme 
court."  And  for  errors  in  substance  apparent  upon  the  record, 
the  judgment  was  reversed.  We  should  have  been  justified  in 
reposing  om*selves  upon  the  authority  of  this  decision,  witliout  any 
observations  of  our  own,  but  it  was  deemed  expedient  by  a  full 
examination  of  the  subject,  to  remove  the  doubts,  which  we  had 
reason  to  know,  still  remained  in  the  minds  of  the  profession. 
It  is  certain  that  the  decisions  in  the  court  of  errors  had  created 
a  very  general  impression,  that  in  no  case  can  error  be  assigned 
in  any  court  upon  a  judgment  by  de&ult,  and  from  this  impres- 
sion our  own  minds  were  not  exenapt. 

Whether,  under  the  provisions  of  the  new  code  of  procedure,  an 
appeal  will  lie  from  a  judgment  by  default,  is  a  question  by  no 
means  free  from  diflSculty,  but  which  I  decline  to  examine,  since 
I  am  satisfied  that  these  provisions  have  no  application  to  the 
present  case;  whatever  other  changes  the  code  may  have 
effected,  it  has  not  transmuted  pending  writs  of  error  into 
appeals.    Its  provisions  upon  the  subject  are  wholly  prospective. 

Whether  the  proceedings  in  the  court  below,  that  have  been 
brought  before  ns  by  certiorari,  furnish  any  valid  cause  for  a 
reversal  of  the  judgment,  is  a  question  which,  although  argued 
by  the  counsel,  I  must  refuse  to  decide.  A  certiorari  is  a  writ 
of  right,  and  a  plaintiff  in  error  is  entitled  by  this  process  to 
bring  before  the  appellate  court  any  of  the  proceedings  in  the 
inferior  court  that  he  may  deem  material,  and  the  question  of 
their  relevancy  or  irrelevancy  as  affecting  the  merits  of  the 
judgment,  or  the  jurisdiction  of  the  court  in  which  it  was  ren- 
dered, must  be  raised  upon  the  hearing  of  the  errors  assigned,  and 
cannot  be  summarily  disposed  of  upon  motion.  Such  was  the 
decision  of  the  supreme  court  in  PeUei/reau  v.  Jack^on^  (9  Wend. 
478,)  which  we  hold  ourselves  bound  to  follow. 

Although  this  motion,  by  the  consent  of  the  parties,  was  heard 
by  me  at  chambers,  it  was  made,  and  is  proper  to  be  decided  at 
a  general  term.    This  opinion  has  accordingly  been  submitted 
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to,  and  is  approved  by  my  brethren ;  and  the  decision  is  to  be 
regarded  as  that  of  the  court. 

The  motion  to  dismiss  the  writ  of  error  is  denied,  but  without 
costs  ;  the  propriety  of  bringing  the  question  before  us  in  this 
form,  having  been  suggested  by  the  court. 


ScRAinoK  V,  Baxteb. 

Tho  death  of  a  sole  plaintifT,  after  the  report  of  a  referee  to  whom  the  cause  was 
leferrod,  in  favor  of  the  defendant,  wiU  not  preyeot  the  entry  of  a  judgment  againK 
him  on  the  report. 

In  this  respect,  the  report  of  referees  is  within  the  spirit  of  the  statate  regulating  the 
entry  of  judgment  after  the  death  of  a  party,  on  verdicts  rendered  before  that  event 
April,  1850. 

Motion  to  strike  a  cause  from  the  calendar  of  the  general 
term.  The  suit  had  been  transferred  from  the  supreme  court 
The  action  was  trover,  the  cause  was  referred,  and  the  referee 
reported  in  favor  of  the  defendant.  The  plaintiff  made  a  case 
with  a  view  to  move  to  set  aside  the  report,  and  thereupon  ob- 
tained a  stay  of  proceedings.  He  subsequently  died,  and  his  exe- 
cutors refused  to  become  parties  to  the  suit.  The  motion  to 
strike  the  cause  from  the  calendar  was  made  in  their  behalf! 

J.  N.  Taylor,  in  support  of  the  motion. 

R,  Ooodmcm,  contra. 

Campbell,  J.  (with  the  concurrence  of  two  of  his  associates.) — 
The  statute,  2  R.  S.  387,  §  4,  provides  for  the  entry  of  final  judg- 
ments on  verdicts  in  the  name  of  the  original  parties,  within  two 
terms  after  verdict,  notwithstanding  the  death  of  either  party 
after  verdict  and  before  such  final  judgment  is  entered. 

Judgment  may  be  entered  upon  the  report  of  referees  the  same 
as  upon  verdict ;  and  this  was  expressly  decided  in  Burhans  v. 
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Burhans^  10  Wend.  601 ;  the  statute  applying  virtually  to  both 
in  spirit  if  not  in  terras. 

This  case  is  different  from  that  of  an  executor  prosecuting  in 
his  own  name,  as  executor  for  the  recovery  of  a  claim  originating 
in  the  lifetime  of  the  testator.  In  such  case,  the  executor  may 
be  excused  from  costs,  because,  in  the  language  of  the  opinions, 
"  he  cannot  understand  the  whole  subject."  {Ketchurn  v.  Ketr 
chura^  4  Cowen  87.)  It  is  not  the  case  of  executors  applying  for 
leave  to  discontinue  a  suit  before  verdict,  without  costs,  for  the 
same  reason  might  apply  that  they  had  not  suflScient  knowledge 
of  the  facts  to  enable  them  to  prosecute,  even  though  there  might 
be,  in  point  of  fact,  a  good  cause  of  action. 

In  SeyTTWur  v.  Dego^  5  Cowen,  289,  the  facts  were  like  the  pre- 
sent, except  in  that  case  the  plaintiff  was  nonsuited ;  in  this, 
there  was  a  report  against  him.  It  was,  therefore,  in  tliat  case 
purely  a  question  of  costs.  Nothing  was  settled.  Ilere  is  a 
report  which,  if  aflSrmed  and  final  judgment  entered  upon  it, 
settles  the  matter  in  controversy. 

The  rule  is  well  settled,  (2  Tidd's  Practice,  845  ;  2  Dunlop's 
Pr.  746,)  that  "  if  either  party  die  after  a  special  verdict,  and 
pending  the  time  taken  for  argument  or  advising  thereon,  or  on 
motion  in  arrest  of  judgment,  or  for  a  new  trial,  judgment  may 
be  entered  at  common  law  after  his  death,  or  of  the  term  in  which 
the  portea  was  returnable,  or  judgment  would  otherwise  have 
been  given,  nunc  pro  tunc;'*'*  and  the  very  good  reason  given 
5s,  that  "  the  delay  arising  from  acts  of  the  court  may  not  pre- 
judice the  party."  But  the  delay  may  arise,  and  the  prejudice 
be  done,  as  well  by  giving  the  opposing  party  time  to  prepare 
and  argue  his  case,  as  in  postponing  the  decision  after  argument. 
It  is  true,  as  alleged,  that  there  is  no  one  to  stand  up  and  argue 
the  case,  according  to  the  fiction,  that  the  parties  are  present  in 
court  conducting  their  own  actions.  But  a  cause  on  argument  is 
very  different  from  a  cause  on  trial.  In  the  former,  on  a  sug- 
gestion from  any  one,  the  court  might  look  into  the  matter,  and 
see  whether  the  report  or  verdict  should  be  set  aside,  and  this  it 
would  be  competent  and  proper  to  do,  though  no  argument  was 
had.  Not  so  ordinarily  in  a  trial,  where  witnesses  are  to  be  pro- 
duced and  testimony  taken. 
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In  the  case  of  Sir  John  Trelavyney  v.  BUhop  ofWinch^ster^  1 
Burrows  221,  the  plaintiff  died  during  the  first  ai^ument,  but  the 
event  did  not  prevent  the  court  from  proceeding  to  hear  a  second 
argument  after  the  lapse  of  more  than  a  year.  (See  Spring}^ 
V.  Jayne^  4  Cowen  423 ;  Spalding  v.  Congden^  18  Wend.  543.) 

The  case  in  20  Wend.  677,  cited  on  behalf  of  the  executors, 
was  a  motion  for  leave  to  enter  a  judgment  on  demurrer,  which 
the  court  said  was  not  a  final  judgment ;  and  that  it  would  not 
settle  the  matter  in  controversj. 

Upon  the  whole,  we  think  tiiis  motion  should  be  denied* 


Cafvt  and  wife  v.  Pabxeb. 

Under  the  code  of  procedoxe,  "  aomniaiy  proceedings  to  recover  the  pooBcaBion  of 

land  in  certain  cases/'  as  provided  in  the  revised  statutes,  may  be  stayed  by 

injunction. 
Neither  the  advice  of  his  attorney,  that  the  injunction  is  iUegal,  nor  the  deelarsd 

intent  of  the  magistrate  to  disregard  it,  will  justify  or  excise  the  party  enjoined,  in 

violating  the  injunction. 
Such  coudact  on  the  part  of  an  attorney  is  highly  censurable. 
The  injunction  order,  under  the  code,  has  all  the  power  and  efficacy  that  the  writ  of 

injunction  formerly  poaeesBed. 
The  late  court  of  chancery  could  restrain*  by  injunction*  summary  proceedingis  of  this 

character.    JontM  v.  Siuyi^aant,  in  note. 
June  24,  1850. 

The  complaint  was  filed  for  the  specific  performance  of  an 
agreement  for  the  sale  of  certain  premises  in  the  citj  of  New 
York,  by  the  defendant,  Parker,  to  the  plaintiff,  Mrs.  Capet, 
before  her  intermarriage,  and  of  which,  at  the  time  of  such 
agreement,  she  was  in  possession  as  tenant  to  Parker,  and  also 
for  an  injunction  restraining  him  from  the  farther  prosecution 
of  certain  proceedings  commenced  by  him  before  one  of  the 
justices  of  the  city,  for  the  purpose  of  dispossessing  the  plain- 
tifib  on  the  plea  that  they  held  over  after  the  expiration  of  their 
term.    The  substance  of  the  complaint,  so  far  as  is  necessary  for 
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the  undenstanding  of  the  grounds  of  the  decision,  is  stated  in 
the  opinion  of  the  court 

An  injunction  order  was  made  ex  parte^  by  Mr.  Justice 
Campbell,  which  was  duly  served  on  Parker  and  his  attorney, 
and  notice  of  the  injunction  given  to  the  justice. 

The  attorney,  after  service  of  4he  order,  declined  proceeding 
before  the  justice,  alleging  as  a  reason,  not  the  existence  and 
binding  authority  of  the  order,  but  that  he  might  be  needed  as 
a  witness.  He  advised  Parker,  however,  as  appears  by  his  own 
affidavit,  that  the  order  was  illegally  issued.  The  justice  also 
declared,  that  he  should  disregard  the  notice ;  that  no  court  or 
officer  could  interfere  with,  or  stay  the  proceedings,  on  any 
application  of  that  kind  pending  before  him ;  that  he  should  go 
on  with  the  case,  and  that  unless  Parker  called  his  witnesses  he 
should  dismiss  it  Parker  thereupon,  with  the  aid  of  other 
counsel  whom  he  had  brought  there,  produced  his  proofs ;  and 
Capet  and  wife  not  appearing,  the  justice  gave  judgment  in  his 
favor,  and  issued  his  warrant  for  their  dispossession. 

Parker,  on  the  day  after  the  injimction  was  served,  and  before 
the  service  of  the  warrant  of  dispossession,  gave  notice  of  motion 
to  vacate  or  modify  the  injunction  order  upon  the  complaint, 
and  the  papers  accompanying  it ;  and  the  plaintiifs  in  this  suit, 
a  few  days  afterwards,  obtained  an  order  for  Parker  to  show 
cause  why  an  attachment  should  not  issue  against  him  for  a  vio- 
lation of  the  order.  Both  motions  were  heard  at  the  same  time, 
by  Mason,  J.,  and  the  decision  was  made  with  the  concurrence 
of  two  other  justices  of  the  court 

• 

O.  TT.  Baoma/rd^  for  the  plaintiffi 

8.  Sanxay^  for  defendant 

Mason,  J. — ^The  complaint,  which  on  the  motion  to  vacate  or 
modify  the  injunction,  must  be  taken  as  true,  clearly  shows  that 
the  justice  had  no  jurisdiction  in  the  matter.  He  has  power, 
under  the  statute,  authorising  summary  proceedings  to  recover 
the  possession  of  land,  upon  the  application  of  a  landlord,  to 
remove  a  tenant  from  premises  occupied  by  him  in  certain  speci- 
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fied  cases ;  but  it  is  essential  to  the  exercise  of  this  power,  that 
the  relation  of  landlord  and  tenant  should  have  existed,  and  that 
the  tenant  holds  over  without  permission,  either  after  the  ex- 
piration of  the  term,  or  after  default  in  the  payment  of  rent,  or 
after  he  had  been  discharged  under  an  insolvent  act.     There  is 
only  one  case  in  which  this  power  is  conferred  on  him,  as  to  par- 
ties, between  whom  the  relation  of  landlord  and  tenant  has  not 
subsisted,  and  that  is  where  a  person  holds  over,  and  continues  in 
the  possession  of  real  estate  which  has  been  sold  and  conveyed 
by  virtue  of  an  execution  against  him.    In  all  other  cases,  the 
party  proceeded  against  must  be  a  tenant  who  wrongfully  holds 
the  possession  against  the  landlord.    K  the  party  in  possession 
has  himself  become  the  owner  of  the  premises,  he  cannot  be 
turned  out  under  this  act,  even  though  the  party  seeking  to  do 
BO  has  previously  borne  towards  him  the  relation  of  landlord. 
Under  such  circumstances,  the  justice  would  have  no  jurisdiction, 
and  all  his  proceedings  would  be  corarri  non  judice  and  void. 
Now,  in  the  present  case,  it  distinctly  appears  by  the  complain- 
ant, that  although  the  plaintiff,  Caroline  Capet,  before  her  inter- 
marriage, had  hired  the  premises  from  the  defendant  for  a  term 
which  expired  on  the  1st  of  May  last,  yet  that  in  the  month  oi 
February  last,  she  received  iroia  him  a  written  agreement  for 
the  sale  of  the  premises  to  her,  which  she  accepted,  and  with 
the  terms  of  which  she  complied,  by  the  payment  of  the  whole 
purchase-money  in  the  manner  and  to  the  person  designated 
by  the  defendant  for  that  purpose,  long  before  the  commence- 
ment of  the  proceedings,  to  dispossess  her,  and  as  early  as  the 
middle  of  April  last.     Having  thus  purchased  the  premises,  the 
relation  of  tenant  was  merged  in  that  of  owner,  and  her  right  of 
possession  for  a  limited  and  definite  time  was  changed  into  one 
which  was  absolute  and  unlimited.    She  became  the  equitable, 
if  not  the  legal  owner  of  the  property,  and  was  entitled  to  a  con- 
veyance thereof  from  the  defendant.     It  will  not  be  pretended, 
that  if  the  defendant  had  fulfilled  his  contract,  by  the  execution 
and  delivery  of  the  conveyance,  he  would  have  had  any  right  to 
have  instituted  these  proceedings,  and  under  them,  as  landlord, 
to  turn  the  plaintiffs  out  of  possession.    Surely  then  he  cannot, 
by  a  refusal  to  comply  with  his  contract^  acquire  greater  rights 
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than  he  would  have  had,  if  he  had  acted  up  to  its  letter  and 
spirit.  The  pretence,  tliat  the  plaintiff  held  over  after  the  expi- 
ration of  this  term,  while  it  would  exonerate  the  justice  from  any 
wrong  intention,  and  might  justify  him  in  commencing  the  pro- 
ceedings, yet  would  not  authorise  him  in  continuing  them,  after 
he  had  notice  of  the  tru6  state  of  the  case,  or  in  holding  cogni- 
zance of  a  controversy  in  which  the  real  question  was  the  title  to 
the  land,  and  not  merely  the  right  of  possession,  as  between 
landlord  and  tenant. 

Admitting,  then,  that  the  counsel  for  the  defendant  is  right 
in  proposing  that  the  4:7th  section  of  the  act,  which  declares  that 
the  proceedings  on  the  application  of  the  landlord  shall  not  be 
stayed  or  suspended  by  certiorari,  or  by  any  other  writ  or  order 
of  any  court  or  oflScer,  applied  to  injunctions  out  of  courts  of 
equity,  as  well  as  to  proceedings  at  law,  {a)  yet  it  can  only  affect 
cases  in  which  the  justice  has  jurisdiction,  and  not  cases  in  which, 
by  the  admission  of  the  person  assuming  to  be  landlord,  the 
justice  has  no  jurisdiction.  A  mere  allegation  on  the  part  of 
the  pereon  instituting  the  proceedings,  that  the  circumstances 
exist  which  the  statute  requires,  cannot  authorise  the  justice  to 
proceed,  when  it  is  proved  or  admitted  that  the  allegation  is 
false.  Upon  this  ground  alone  the  injunction  was  properly 
granted,  and  ought  to  be  continued. 

But  that  portion  of  the  47th  section  above  referred  to,  has  been 


(a)  In  the  case  of  Jamet  v.  Stuyve$antf  before  the  chancellor,  in  December,  1839, 
an  injunction  had  been  issued,  restraining  the  defendant's  proceedings  taken  under  this 
act,  to  dispossess  the  complainant  from  several  leasehold  premises,  on  the  ground  of 
the  non-payment  of  rent.  The  bill  charged  fraud,  and  various  other  equitable  grounds 
for  relief  A  motion  was  made  to  dissolve  the  injunction,  under  the  35th  rule  of  the 
court  of  chancery,  for  the  reason  that  the  bill  was  not  served  within  six  days  after  the 
defendant  appeared.  The  author,  as  counsel  for  the  complainant,  sought  to  excuse 
this  omission,  and  to  have  the  complainant  relieved  on  terms,  retaining  his  injunction. 
The  defendant  then  insisted  that  the  injunction  ought  to  be  dissolved  on  the  matters 
of  the  bill,  relying  on  the  47th  section  of  the  act,  and  that  therefore  the  complainant 
ought  not  to  be  permitted  to  retain  it.  The  question  on  this  section  was  argued  at 
large,  and  the  chancellor,  in  conclusion,  allowed  the  complainant  to  retain  the  injunc- 
tion, sajring,  that  in  his  opinion  the  47th  section  did  not  prevent  the  court  of  chancery 
from  relieving  the  tenant  in  a  case  of  frauJ.— ^See  contra,  Moffat  v.  Smith,  (1  Barb. 
S.  C.  R.  65.) 
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virtually  repealed  by  the  471st  section  of  the  code,  which,  whOe  it 
continues  in  force,  the  statute  relative  to  these  summary  proceed- 
ings expressly  repeal  any  particular  provision  contained  in  it,  in- 
consistent with  the  code ;  and  this  particular  provision  of  the  47tii 
section  is,  we  think,  plainly  inconsistent  with  the  219th  section 
of  the  code,  which  authorises  an  injunction  to  issue  when  it  shall 
appear  by  the  complaint,  that  the  plaintiff  is  entitled  to  the 
relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in 
restraining  the  commission,  a  continuance  of  which,  during  the 
litigation,  would  produce  injury  to  the  plaintiff. 

Now,  the  plaintiff  Caroline  Capet,  having  purchased  the  premi- 
ses from  the  defendant,  and  paid  for  them  in  full,  is  clearly  enti- 
tled to  a  conveyance,  if  the  agreement  entered  into  is  not  of  itself 
a  conveyance,  and  the  plaintiffs  are  also  entitled  to  be  quieted 
in  the  possession ;  and  the  proceedings  before  the  justice,  if 
carried  out  to  the  granting  of  the  dispossessing  warrant,  would 
produce  a  serious  injury  to  them,  (a) 

The  motion  to  vacate  the  injunction  is  therefore  denied,  with 
ten  dollars  costs. 

Upon  the  motion  for  an  attachment  against  the  defendant,  I 
cannot  hesitate  for  a  moment.  The  defendant  has,  by  his  own 
confession,  openly  and  wilfully  violated  it.  He  went  on  and 
proved  his  case  before  the  justice,  and  took  out  a  warrant  for  the 
removal  of  the  plaintiff  from  the  premises,  after  the  service  of 
the  injunction  upon  him.  Neither  the  advice  of  his  counsel,  that 
the  injunction  was  illegal,  nor  the  declaration  of  the  justice,  that 
he  would  go  on  and  try  the  case,  notwithstanding  the  injunction, 
affords  any  justification  of  the  defendant's  conduct.  If  he  choose 
to  rely  upon  these  irresponsible  opinions,  and  set  the  authority 
of  the  court  at  defiance,  he  must  abide  the  consequence.  The 
distinction  taken  by  the  counsel  for  the  defendant,  between 
an  order  for  an  injunction  and  an  injunction  under  the  seal 
of  the  court,  is  a  distinction  without  a  difference.  The  seal 
under  the  old  practice  did  not  possess  any  such  magic  virtue  as 


(a)  8.  P.— Per  Edmonds,  J.,  in  Cure  v.  Crawford,  5  Howard's  Pr.  R.  993,  in  the 

■npreme  court,  first  f'istiict,  July,  1850. 
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was  ascribed  to  it  by  the  counsel.  Its  whole  efficacy  depended 
on  the  fact,  that  it  was  a  conclusive  evidence  of  the  order  of  the 
court,  for  it  could  not  be  affixed  to  any  writ,  and  especially  to  a 
writ  of  injunction,  without  an  order  of  the  court  expressly  author- 
izing it.  The  code  has  taken  away  the  necessity  of  using  this 
particular  sign  or  evidence  of  an  order,  but  it  has  left  the  sub- 
stance— ^the  power  in  the  court  or  judge  to  make  the  order,  and 
the  power  to  enforce  it. 

The  conduct  of  the  defendant's  counsel,  upon  the  service  of 
the  injunction,  was  very  different  from  what  should  have  been 
pursued.  He  was  an  officer  of  the  court.  He  ought,  therefore, 
to  have  advised  his  client  to  respect  its  authority,  even  though  in 
his  opinion  the  court  had  erred.  We  live  under  a  government 
of  law,  and  it  is  one  of  the  peculiar  felicities  of  our  condition, 
that  the  moral  sense  of  the  community  is  so  strongly  on  the  side 
of  obedience  to  law,  that,  in  the  civil  administration  of  justice, 
resort  to  physical  force  is  seldom  necessary  to  carry  the  judg- 
ments of  the  courts  into  effect.  They  are  submitted  to  as  a 
matter  of  course.  It  is  peculiarly  the  duty  of  those  who  profess 
the  law,  to  cherish  this  feeling,  and  to  elevate  and  strengthen  the 
spirit  of  obedience  to  judicial  authority.  And  it  is  a  matter  of 
deep  regret,  when  any  of  those  whose  province  it  is  to  aid  in  the 
administration  of  justice,  encourage  resistance  to  or  disregard 
of  the  decisions  of  the  court  or  of  its  judges.  In  the  present 
case,  the  counsel  did  not  himself  violate  the  injunction,  nor  does 
it  appear  that  he  advised  his  client  to  do  so,  but  the  expression 
of  his  opinion  as  to  the  illegality  of  the  order,  was  certainly  cal- 
culated to  induce  the  defendant  to  believe  that  he  might  disre- 
gard it  with  impunity.  That  circumsttoce,  therefore,  may  be 
taken  into  consideration  in  determining  the  punishment  to  be 
inflicted,  but  cannot  prevent  the  issuing  of  the  attachment. 

The  defendant,  however,  may  prevent  its  being  issued,  by 
vacating  all  the  proceedings  taken  before  the  justice,  on  the 
28th  of  May  and  subsequently,  and  dismissing  his  application, 
and  paying  $10  costs  of  this  motion  within  three  days  after 
service  of  a  copy  of  this  order.  Otherwise  the  attachment 
must  issue. 
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Linden  and  Frttz  v.  Hepbubn  and  others. 

Hhd  code  of  procedure  has  not  changed  the  inherent  difference  between  legal  and 
equitable  relief ;  although  it  haa  abolished  the  distinction  between  legal  and 
equitable  remedies. 

A  complaint  may  now  ask  alternative  relief,  of  which  one  alternatlTe  could  fonnerly 
be  obtained  only  in  an  action  at  law,  and  the  other  only  by  Mil  in  equity ;  but 
it  cannot  demand  inconsistent  relief. 

Thus,  a  lessor  cannot,  in  the  same  complaint,  seek  a  forfeiture  of  the  lessee's  term  and 
an  injunction  against  a  breach  of  his  covenant  as  to  the  particular  use  to  be  made 
of  the  tenement ;  the  forfeiture  being  totally  inconsistent  with  any  equitable  relief. 

A  lease  by  the  lessee  to  a  sub- tenant  for  the  residue  of  his  original  term,  reserving 
rent  to  himself  and  a  right  to  re-enter  for  breaches  of  the  covenants  which  required 
the  sub-tenant  to  keep  the  covenants  in  the  original  lease ;  is  a  sub-lease  as  between 
the  original  lessee  and  the  sub-tenant,  and  not  an  assignment  of  the  original  lease. 
The  lessee  may  re-enter  for  breaches  of  the  conditions,  although  there  be  had  do 
reversion. 
(Before  Oaklet,  Ch.  J.,  and  Saitdfokd  and  Paihb,  J.J.) 
Nov.  30  ;  Dec.  21, 1850. 

This  case  came  before  the  court  on  two  appeals  taken  by  the 
defendants  Hepburn  and  Wills,  (who  alone  defended  the  suit^) 
one,  from  an  order  at  chambers  granting  a  motion  for  an 
injunction,  the  other  from  a  judgment  at  the  special  term 
overruling  a  demurrer  to  the  complaint. 

The  complaint  made  the  following  case.  James  H.  Roose- 
velt leased  to  A.  and  F.  Eoux,  the  houses  and  lots,  478  and 
480  Broadway,  in  the  city  of  New  York,  for  eight  years  from 
May  1st,  1846.  The  lease  provided,  that  if  the  rent  should  be 
unpaid,  or  default  be  made  in  any  of  the  lessee's  covenants,  the 
lessor  might  re-enter.  The  lease  was  declared  to  be  on  the 
express  condition,  that  the  premises  were  to  be  occupied  and 
used  only  as  a  dwelling  and  cabinet  maker's  shop  and  ware 
rooms,  except  that  the  basements  on  Broadway  might  be  let  to 
trades  not  noisy,  but  not  for  billiards,  tenpins,  &c.;  that  no 
persons,  furniture,  &c.,  should  be  placed  or  go  on  the  roofe  of 
the  Broadway  houses ;  that  no  projecting  signs  should  be  put 
up,  nor  any  awnings  or  posts ;  and  that  no  alteration  should  be 
made  in  the  buildings  without  the  lessor's  written  consent 
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In  March,  1848,  A.  and  F.  Koux  transferred  the  lease  to  the 
plaintiffs,  who  in  the  same  month  demised  to  the  defendant 
"West,  for  five  years  from  May  1st,  1848,  the  whole  of  480 
Broadway,  except  the  front  basement  and  a  room  adjoining  it, 
subject  to  all  the  covenants  and  conditions  contained  in  the 
original  lease.  West  covenanted  to  observe  and  fulfil  the  same, 
and  his  lease  contained  a  provision  that  the  plaintiffs  might 
re-enter  if  any  default  should  be  made  in  any  of  the  covenants 
therein  contained.  The  rent  was  payable  by  West  to  the 
plaintiff.  West  entered,  and  is  in  possession  of  part  of  the 
tenement  so  underlet,  and  Hepburn  and  Wills  are  in  possession 
of  the  residue,  under  West. 

West  and  the  other  defendants,  have  broken  the  covenants  of 
the  lease  and  conditions  in  all  the  four  particulars  before 
mentioned.  They  are  using  the  premises  for  the  retailing  of 
liquors,  &c.,  have  kept  furniture  on  the,  roof,  put  up  projecting 
signs,  and  made  unauthorized  alterations  in  the  buildings.  By 
reason  of  which  the  lease  to  West  has  become  forfeited,  and  the 
plaintiflfe  are  entitled  to  re-enter. 

The  complaint  prayed  for  judgment  to  that  effect,  and  that 
the  defendants  might  be  removed  from  the  premises  and  the 
plaintiffs  put  in  possession.  And  that  the  defendants  might  be 
enjoined  from  using  the  premises  in  the  manner  complained  of, 
and  from  violating  the  covenants  and  conditions  in  Roosevelt's 
lease. 

The  plaintif&  moved  for  an  injunction,  which  was  granted, 
after  argument,  so  far  as  to  restrain  several  of  the  inhibited  uses 
of  the  premises.  The  defendants  demurred  to  the  complaint, 
and  the  court,  at  special  tenn,  overruled  the  demurrer. 

J.  Cochran^  for  the  defendants. 

J.  W,  Knox^  for  the  plaintiffs. 

By  the  Court.  Sandfobd,  J. — ^Tlie  only  ground  presented 
by  the  demurrer  which  required  any  serious  consideration,  is 
that  no  right  of  entry  exists  in  the  plaintiffs;  that  the  lease 
executed  by  them  to  West,  operated  as  an  assignment  of  the 
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original  lease,  pix)  tanto,  and  there  being  no  reyersionary  interest 
in  the  plaintiffs,  they  cannot  recover. 

Whatever  the  effect  of  this  lease  might  be,  as  between  West 
and  the  original  lessor  of  the  demised  premises,  we  have  no 
doubt  that  as  between  West  and  the  plaintiffs,  it  is  to  be 
regarded  as  a  sub-lease,  and  not  as  an  assignment  of  the 
original  term.  The  right  to  re-enter  was  reserved  to  the 
plaintiffs,  and  this  sufBces  to  enable  them  to  enter  for  breach 
of  the  conditions,  although  there  be  no  reveraion  remaining  in 
them.  {Doe,  ex  dem.  Freeman  v.  Bateman^  2  B.  and  Aid.  168.) 
And  see  Kea/mey  v.  Po«t^  1  Sandf.  R.  105  ;  affirmed  on  appeal, 
2  Comst.  394.  The  judgment  for  the  plaintiffs  on  the  demurrer, 
must  be  affirmed  with  costs. 

On  the  appeal  from  the  order  granting  the  injunction,  a 
different  question  arises.  The  complaint,  after  setting  forth  the 
violations  of  covenants  and  conditions  for  which  the  plaintiffs 
seek  to  recover,  prays  for  a  judgment  of  forfeiture  of  the  term 
of  years,  that  the  defendants  be  for  that  cause  dispossessed,  and 
that  the  plaintiff  be  put  into  possession  of  the  premises.  It  then 
prays  for  an  injunction,  to  restrain  the  defendants  from  making 
alterations  in  the  buildings,  and  from  using  them  for  retailing 
liquors  and  in  other  modes  prohibited  by  the  covenants  in  the 
lease. 

The  forfeiture  and  re-entry  prayed,  are  the  relief  heretofore 
granted  in  the  action  of  ejectment  brought  for  the  recovery  of 
demised  premises.  The  injunction  asked,  is  purely  equitable 
relief,  heretofore  given  in  a  chancery  suit,  and  in  conformity  to 
the  principles  of  equity.  The  ejectment  brought  to  effect  a 
re-entry  for  breaches  of  the  condition  in  a  lease,  has  always  been 
regarded  in  the  law  as  a  hard  action,  one  strictissimi  jurU  /  and 
the  English  chancery  reports  abound  in  cases  in  which  the 
courts  of  equity  have  been  importuned  to  relieve  tenants  against 
the  forfeitures  claimed  in  such  actions.  A  proceeding  like  thai 
before  us,  would  never  have  been  thought  of  under  the  system 
of  remedies  in  force  prior  to  the  code  of  procedure.  Equity 
abhors  forfeitures,  and  always  relieves  against  them  when 
possible  to  do  so ;  and  no  man  would  have  ventured,  under  that 
eysteni,  to  ask  her  for  one  of  her  most  benign  remedies,  while  in 
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the  same  breath  he  demanded  from  her  a  vigorous  forfeiture  of 
his  opponent's  estate  in  the  subject  of  the  controversy. 

Does  the  code  of  procedure  make  any  change  in  this  respect  ? 
Can  a  plaintiff,  under  the  code,  ask  for  equitable  relief,  and  in 
the  same  suit,  demand  a  forfeiture  ?  We  are  clear,  that  the 
code  has  not  altered  the  rule.  It  has  abolished  the  distinction 
between  legal  and  equitable  remedies ;  but  it  has  not  changed 
the  inherent  difference  between  legal  and  equitable  relief.  Under 
the  code,  the  proper  relief,  whether  legal  or  equitable,  will  be 
administered  in  the  same  form  of  proceeding.  In  some  cases, 
alternative  relief  may  be  prayed,  and  relief  be  granted,  in  one 
or  the  other  form,  in  which  cases  an  action  at  law  was  necessary 
before  to  attain  the  one  form,  and  a  bill  in  equity  to  reach  the 
other.  A  suit  for  specific  performance  is  one  of  that  description. 
But  we  think  inconsistent  relief  can  be  no  more  asked  now  than 
it  could  be  under  the  old  system.  A  vendor  cannot  now  exhibit 
a  complaint,  demanding  payment  of  an  instalment  of  purchase 
money  in  arrear,  and  also  a  forfeiture  of  the  contract  of  sale  and 
restoration  of  possession  ;  even  if  the  contract  expressly  provided 
for  such  payment  and  forfeiture. 

There  can  be  no  better  illustration  of  our  meaning  than  this 
very  case.  The  forfeiture  of  the  term,  is  a  relief  totally  incon- 
sistent with  any  equitable  remedy.  The  lessor  may  pursue  his 
remedy  for  a  re-entry  and  possession ;  or  he  may  proceed  for  an 
injunction  and  damages,  leaving  the  tenant  in  possession.  He 
has  an  undoubted  option  to  do  either.  He  cannot  do  both  at 
once. 

"  He  that  seeks  equity,  must  do  equity,"  is  a  maxim  which 
lies  at  the  foundation  of  equity  jurisprudence ;  and  it  is  not  at 
all  affected  by  any  change  of  remedies.  We  imagine  that  a 
much  broader  effect  has  been  claimed  for  the  violation  of  the 
distinction  between  legal  and  equitable  remedies,  than  was  ever 
intended  by  the  legislature.  The  firet  section  of  the  code,  shows 
what  was  intended  by  the  word  remedies.  It  is  limited  to 
actions  and  special  proceedings,  and  the  declared  object  of  the 
preamble  to  the  code,  .is,  simply  to  abolish  the  distinction 
between  legal  and  equitable  actions.  There  is  no  ground  for 
supposing  that  tliere  was  any  design  to  abolish  the  distinction 
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between  the  modes  of  relief  known  to  the  law  as  legal  and 
equitable,  or  to  substitute  the  one  for  the  other,  in  any  case. 
Those  modes  of  relief,  the  judgment  or  the  decree,  to  which  a 
party  upon  a  certain  state  of  facts,  was  entitled,  were  fixed  by 
the  law  of  the  land.  No  inference  or  deduction  from  a  statute, 
nothing  short  of  a  positive  enactment  by  the  legislature  could 
change  them.  The  code  contains  no  such  enactment,  and  we 
repeat  that  we  do  not  perceive  in  it  any  countenance  for  an 
inference  or  deduction  to  that  effect. 

The  chapter  of  the  code  relative  to  injunctions,  in  our 
judgment,  does  not  affect  the  question.  It  substitutes  an  order 
for  the  writ  heretofore  used,  and  it  defines  the  cases  in  which  it 
may  be  granted,  the  latter  being  the  same  substantially'  as  were 
established  in  our  court  of  chancery.  It  does  not  profess  to 
create  a  new  remedy.  On  the  contrary  it  recognizes  the 
injunction  as  an  existing  provisional  remedy,  provides  the  order 
in  place  of  the  writ,  and  regulates  the  mode  of  granting  it.  Its 
character  as  a  mode  of  equitable  relief  is  not  at  all  altered  or 
impaired. 

Our  conclusion  is,  that  the  plaintiffs  had  no  right  to  an 
injunction,  while  they  demanded  a*  forfeiture  of  the  lease.  As 
the  case  made  by  the  complaint  would  entitle  them  to  an 
injunction  if  their  relief  had  been  limited  to  that  remedy 
together  with  damages,  we  will  permit  the  injunction  to  stand, 
on  their  stipulating  not  to  take  judgment  for  a  forfeitore  or 
delivery  of  possession  of  the  premises.  And  they  may  amend^ 
their  complaint  so  as  to  ask  for  damages. 

Unless  they  thus  stipulate,  the  order  for  the  injunction  must 
be  reversed. 
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Bennett  v.  Chapin  and  otheiB. 

A  receiver  is  entitled  to  his  commissions  on  the  value  of  all  the  personal  property 
and  things,  in  actions  of  which  he  has  become  possessed,  and  which  he  transfers 
and  delivers,  in  specie,  under  the  order  of  the  court. 

He  is  not  entitled  to  make  rests,  and  begin  anew  with  a  full  commission  of  five  per 
cent,  every  time  he  makes  a  deposit  in  the  Trust  Company  where  the  order  requires 
him  to  deposit  whenever  the  money  received  by  him  amounts  to  a  specific  sum. 
Hid  commission  is  to  be  computed,  on  the  aggregate  amount,  at  five  per  cent,  for 
the  first  thousand  dollars,  two  and  a  half  per  cent,  on  the  next  four  thousand,  and 
one  per  cent,  on  the  residue. 

A  receiver  may  employ  the  counsel  of  one  of  the  parties  in  the  suit  in  a  service 
relative  to  the  fund  which  is  for  the  common  interest  of  both  parties,  and  not 
adversely  to  either. 

Dec.  7  ;  Dec.  21,  1850, 

Motion  arising  on  the  accounts  of  a  receiver,  who,  by  an 
order  made  by  consent,  was  directed  to  pay  over  and  deliver  all 
the  money,  property,  and  effects  in  his  hands  to  certain  of  the 
parties.  He  had,  accordingly,  paid  over  the  money  collected, 
amounting  to  something  more  than  twenty  thousand  dollars,  and 
had  transferred  and  delivered  a  lai'ge  amount,  nominally,  of 
book  accounts  and  other  things  in  action.  He  claimed  commis- 
sions on  the  money  received  and  paid,  as  stated  in  the  opinion 
of  Mason,  J.  The  parties  contested  his  claim  as  made,  and  also 
a  charge  for  a  payment  to  counsel.  The  facts  sufficiently  appear 
in  the  opinion  of  Judge  Mason  which  precedes  that  of  the  court 
The  receiver  appealed  from  that  decision,  and  the  motion  was 
argued  at  the  general  term,  before  Oakley,  Ch.  J.,  and  Sand- 
ford  and  Paine,  J.J. 

Mv/rray  Hoffirum^  for  the  receiver. 

JF.  Z.  Fancher^  for  the  plaintiff. 

Mason,  J.  (At  chambers.)— The  order  in  this  case  limited 
the  compensation  of  the  receiver  to  a  commission,  such  as  is 
allowed  to  executors  and  administrators,  and  the  well  settled 
construction  of  the  statute  on  the  subject  of  the  commission  of 

Vol.  m.  43 
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execntorB  and  administrators  is  to  allow  fiye  per  cent,  for 
receiving  and  disbursing  the  first  thousand  dollars,  two  and 
a  half  per  cent,  npon  the  next  four  thousand,  and  one  per 
cent,  for  the  residue.  The  receiver  has,  however,  retained  five 
per  cent,  on  all  sums  of  $1,000  and  from  two  to  four  per  cent 
on  all  sums  of  $2,000  and  upwards,  and  it  is  contended,  that, 
as  the  order  directed  him  to  deposit  the  moneys  collected  bj  him 
in  the  New  York  Life  Insurance  and  Trust  Company  as  the 
same  should  from  time  tQ  time  be  received ;  each  deposit  must 
be  considered  in  the  light  of  an  annual  rest.  The  object  of 
annual  rests  is  to  strike  a  balance,  and  charge  the  executor  or 
trustee  with  interest  on  the  sum  which  may  be  found  in  his 
hands  at  the  end  of  every  year,  and,  in  such  cases,  full  commis- 
sions are  allowed.  But  this  is  the  fii-st  time,  w6  believe,  that  it 
was  ever  gravely  contended,  that  a  mere  deposit  in  bank  was 
in  the  nature  of  an  annual  rest.  Besides,  here  the  deposits 
occur  every  three  or  four  weeks,  as  often  as  the  receiver  had 
collected  a  thousand  dollars.  This  case  is  very  similar  to  that 
of  the  receiver  of  the  Bank  of  Niagara,  (6  Paige  213,)  the 
order  for  whose  appointment  contained  the  same  clause  in  rela- 
tion to  his  commission  as  in  the  order  before  us.  The  receiver, 
in  that  case,  had  charged,  and  the  master  had  allowed  full  com- 
missions of  five  per  cent,  on  all  the  receipts  and  disbursements ; 
but  the  chancellor  held,  that  the  receiver  could  only  charge  the 
statutory  allowance  on  the  gyoBR  amount  of  his  receipts  and  dis- 
bursements, unless  he  had  rendered  periodical  accounts  of  his 
trust,  in  conformity  with  the  standing  rule  of  the  court,  or  the 
account  was  directed  to  be  taken  with  annual  rests  for  the  sake 
of  charging  him  with  interest  on  the  balances  in  his  hands. 
The  commissions  in  the  present  case  must  be  charged  therefore 
in  the  usual  way,  as  that  receivership  did  not  here  continue 
more  than  a  few  months. 

^The  judge  then  proceeded  to  examine  oth^  points  which 
were  not  involved  in  the  appeal.) 

The  charge  of  $50  paid  as  a  counsel  fee  to  Mr.  Cutting  is 
objected  to  on  the  ground  that  Mr.  Cutting  was  counsel  for  the 
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defendants  in  the  suit  in  which  the  receiver  was  appointed.  It 
was  admitted  on  the  argument,  that  this  sum  was  not  paid  as  a 
fae  to  Mr.  Cutting  for  advising  and  assisting  the  receiver  in 
the  general  duties  of  his  trust,  but  as  a  specific  fee  for  services 
in  relation  to  the  joint  fund  in  which  both  plaintiffs  and 
defendants  were  interested.  He  was  not  engaged  then,  adversely 
to  either  of  the  parties  to  the  suit,  but  to  advance  the  common 
interest  of  both,  and  his  employment  did  not  come  within  the 
principle  of  the  rule  which  prohibits  the  receiver  from  employing 
the  solicitor  or  counsel  of  either  of  the  parties  to  the  suit  in  which 
he  is  appointed  receiver.  Indeed,  Chancellor  Walworth,  in 
Rychman  v.  Parkhia^  (5  Paige  543)  while  stating  the  rule  in 
broad  and  general  terms,  expressly  excepts  from  its  operation  the 
case  of  the  counsel  of  one  of  the  parties  being  employed  to 
obtain  or  create  a  fund  for  the  joint  benefit  of  both  parties. 
This  payment  must  therefore  be  allowed. 

By  the  Court.  Oabxey,  Ch.  J. — (On  the  appeal.)  We 
concur  fully  with  the  views  expressed  by  the  judge  at  chambers, 
in  respect  of  the  receiver's  right  to  make  rests  and  begin  with 
full  commissions  every  time  he  made  a  deposit.  This  was 
plainly  inadmissible,  and  he  must  abide  by  the  direction  given 
by  the  order  appealed  from.  He  is,  however,  entitled,  in 
addition  to  those  on  the  money  received  and  paid,  to  com- 
missions on  the  value  of  all  the  assets  taken  out  of  his  hands  by 
the  order  settling  the  suit,  and  delivered  to  the  parties.  These 
were  book  accounts  and  other  things  in  action,  not  yet  converted 
into  money.  {Mattet'  of  De  Peyster^  4  Sand.  Ch.  R  611.)  If 
the  parties  cannot  agree  upon  the  value  of  these  effects,  we  will 
appoint  a  referee  to  ascertain  it. 

No  question  was  made  before  us,  as  to  the  propriety  of  the 
allowance  of  the  counsel  fee  paid  by  the  receiver. 

Order  accordingly. 
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One  who  becomes  the  asrignee  of  a  judgment  after  the  return  of  an  execation,  is  the 
judgment  creditor,  and  aa  aueh  may  institute  proceedings  on  the  judgmsit 
aupplemcntaiy  to  the  return  of  the  execution,  under  the  code  of  procedure. 

Those  proceedings  are  prosecuted  in  the  action  in  which  the  judgment  was  recoTeied, 
and  the  as-igiieo  of  the  judgment  may  conduct  them  in  the  name  of  the  plaiotiir 
of  record. 

The  defendant,  in  proceedings  supplementary  to  the  execution,  was  enjoined  by  an 
order  of  one  of  the  justices  of  the  court,  from  disposing  of  or  in  any  manner 
interfering  with  liis  property.  By  a  series  of  adjournments  and  delays  of  the 
proccedingi«,  he  protracted  the  appointment  of  a  receiver  for  a  long  period,  and 
meantime  confessed  a  judgment  in  another  court  for  a  large  amount  to  his  father- 
in-law,  upon  which  an  execution  was  immediately  returned,  supplementaiy 
proceedings  taken,  a  receiver  appointed,  and  an  assignment  made  by  the  defendant 
to  him  under  a  judge's  order,  before  the  receiver  in  the  first  suit  was  appointed,  acd 
tlie  latter  waa  thereby  prevented  from  receiving  the  fund  which  the  party  in  that 
suit  was  seeking  to  reach.  Held,  on  the  facts,  that  the  judgment  was  confeesed 
for  the  purpose  and  with  a  view  to  enable  the  second  judgment  creditor  to  obtain  a 
receiver  and  a  transfer  to  him  of  the  fund,  and  thereby  to  prevent  the  first  creditor 
from  reaching  it.  Held  further,  that  this  was  a  plain  and  intentional  violation  of 
the  injunction. 

Although  .4mp1y  confo*^ng  a  judgment  will  not  be  a  violation  of  such  an  injunction 
order,  yet  it  will  be  so  deemed,  if  accompanied  by  other  acts  which  show  an  intent 
to  change  the  di^'position  of  the  debtor's  property  to  the  prejudice  of  the  creditor 
who  has  obtained  the  injunction. 

It  appearing  that  the  fund  diverted  by  the  defendant's  violation  of  the  injunction  was 
sufficient  to  pay  the  plaintifPs  debt  and  costs,  the  defendant  was  fined  a  sum  equal 
to  the  amount  of  the  judgment  with  interest,  and  the  plaintiff's  costs  of  the 
Bupplementary  proceedings  and  of  the  application  to  punish  the  contempt ;  and  he 
was  committed  until  the  fine  was  paid. 

Whether  the  rule  of  the  late  court  of  chancery,  in  case  of  successive  creditors'  suit?, 
giving  priority  to  the  one  first  instituted,  before  whatever  vice  chancellor  it  might 
be,  is  to  be  applied  to  successive  supplementary  proceedings  under  the  code,  in  the 
same  or  different  court**,  Quere.  It  seems  it  must  be  so  applied,  in  order  to  avoid 
incessant  confusion  and  clashing  of  jurisdiction  respecting  such  proceedings. 
(Before  Oaklet,  Ch.  J.,  and  Sakdford  and  Paine,  J.J.) 
Nov.  16,  23  ;  Dec.  28,  1850. 

Thib  was  a  motion  to  punish  the  defendant  for  a  contempt  of 
court,  argued  by  arrangement,  before  three  of  the  justices, 
instead  of  one  at  chambers.    On  a  previous  occasion,  an  order 
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had  been  made,  referring  it  to  Joseph  S.  Bosworth,  Esq.,  to 
ascertain  the  facts  and  report  thereon,  and  the  motion  was  hcai*d 
on  his  report. 

Fix)m  this  report  the  following  facts  appeai-ed.  Tlie  judgment 
in  this  suit  was  recovered  May  14th,  1849,  for  $565  44,  and  an 
execution  thereon  was  returned  unsatisfied  August  17th,  1849. 
On  the  18th  of  December,  1849,  Mathew  T.  Wallace,  to  whom 
the  judgment  had  been  assigned  in  the  meantime,  on  his 
affidavit,  obtained  from  the  Chief  Justice  an  order  requiring  the 
defendant  to  appear  before  him  on  the  19th,  and  answer  on 
oath  concerning  his  property,  and  ordering  him,  until  the  further 
order  of  the  court,  "to  refrain  and  desist  from  assigning, 
disposing,  or  in  any  way  interfering  with  his  property  or  rights 
in  action,  or  any  part  thereof."  The  order  was  served  on  the 
defendant  pereonally,  who  appeared  on  the  19th  before  Sandford, 
J.,  and  was  sworn  and  his  examination  commenced.  On  the 
20th  of  December  the  parties  again  appeared,  and  by  consent  it 
was  referred  to  Mr.  Bosworth  to  take  the  examination.  The 
order  of  reference  contained  an  injunction  upon  the  defendant, 
in  the  same  words  as  that  in  the  original  order.  The  referee 
proceeded  and  reported  the  examination,  January  2d,  1850. 
On  the  21st  February,  Wallace's  attorney  served  a  notice  on  the 
defendant,  that  on  the  4th  of  March  he  would  move  for  a 
receiver.  A  motion  was  made  on  the  4th,  and  the  justice 
directed  the  defendant  to  show  cause  on  the  5th,  why  C.  Dunning 
should  not  be  appointed.  March  6th  the  defendant  obtained  an 
adjournment  to  the  6th,  on  that  day  to  the  7th,  and  then  to  the 
8th  of  March,  when  it  was  referred  to  Mr.  Bosworth  to  report 
a  suitable  receiver,  &c.  lie  reported  on  the  13th,  and  on  the 
15th  of  March  an  order  appointing  a  receiver  was  made,  and 
the  defendant  required  to  attend,  on  notice,  and  assign  to  him 
all  his  property.  He  attended,  on  notice,  April  24tli,  procured 
an  adjom'nment  to  the  25th,  and  then  executed  the  assignment, 
at  the  same  time  stating  that  on  the  12th  of  March  he  had 
executed  an  assignment  of  all  his  property  to  another  receiver. 

It  further  appeared,  that  on  the  23d  February,  1850,  the  de- 
fendant confessed  a  judgment  in  the  supreme  court,  fur  $6,020  05 
i4>  W.  M.  WiUmartli,  his  fother-in-law,  with  whom  he  was  then 
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.boarding,  on  demands  which  were  justly  due.  They  were  left 
on  that  day,  by  Willmarth,  with  an  attorney,  who  made  out  and 
served  on  the  defendant  a  summons  and  complaint.  At  the 
attomey^s  request,  he  called  the  same  day  on  the  latter,  and  con- 
fessed the  judgment.  Execution  issued  immediately,  and  was 
returned  in  four  or  five  days,  and  thereupon  proceedings  sup- 
plementary to  execution  were  commenced  by  Willmarth,  before 
a  judge  of  the  New  York  common  pleas,  an  examination  had,  a 
receiver  appointed,  and  defendant  ordered  to  assign  to  the 
receiver.  The  latter  was  on  March  9th.  The  judge  then  ex- 
pressing doubts  as  to  his  authority,  that  proceeding  was  dropped ; 
and  fresh  proceedings  supplementary,  &c.  were,  on  the  9th 
March,  commenced  before  a  justice  of  the  supreme  court.  The 
order  required  the  defendant  to  appear  before  a  referee  named 
therein,  at  five  p.  m.  of  the  same  day,  who  was  also  to  appoint  a 
receiver  of  his  effects.  The  defendant  appeared,  and  was  then 
examined.  The  referee  reported  on  the  11th  of  March,  appoint- 
ing a  receiver,  an  order  of  the  court  was  made  the  same  day 
confirming  it,  and  directing  the  defendant  foi-thwith  to  assign 
to  the  receiver  all  "  his  rights  of  action,  equities,  rights,  and 
interests  ;"  and  on  the  12th  March,  he  assigned,  accordingly, 
to  Willmarth's  receiver,  all  his  property  and  eifects.  He  did 
not  disclose  to  the  referee  or  the  supreme  court,  the  pendency  of 
Wallace's  proceedings  against  him. 

The  property  which  Wallace  had  in  view  and  was  endeavoring 
to  obtain,  was  an  interest  of  the  defendant,  given  to  him  by  his 
grandfather,  which  was  in  the  hands  of  the  trustees  of  the  will ; 
and  it  was  more  than  sufiicient  to  pay  Wallace's  judgment, 
interest,  and  costs.  All  the  proceedings  of  Wallace  were  entitled 
in  this  court,  in  the  suit  of  Eoss  v.  Clussman. 

Mr.  Bosworth  reported,  that  the  defendant  confessed  the  judg- 
ment to  Willmarth  voluntarily,  for  the  purpose  and  with  the 
intent  of  facilitating  proceedings  to  be  taken,  of  the  character 
which  ensued,  and  with  the  expectation  they  would  be  taken,  by 
Willmai*th,  to  procure  from  him  an  assignment  of  his  interest  in 
his  grandfather's  estate  to  a  receiver,  and  for  the  purpose  and 
with  the  intent  of  thereby  preventing  Wallace  from  reaching  and 
applying  that  interest  to  the  satisfaction  of  the  judgment  assigned 
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to  him  by  K088.  That  he  had  violated  the  injanetiou  orders  of 
Dec.  18th  and  20th,  1849,  and  should  be  fined  an  amount  equal 
to  Wallace's  judgment  tnd  interest,  and  the  costs  of  proceedings. 

U,  M.  Defwey  and  C.  P.  EwJdand^  for  Wallace,  the  judgment 
creditor. 

G.  H.  J.  Bowdom  and  TT.  C  Noye%^  for  the  defendant 

By  the  Ooubt.  Sakdfosd,  J. — The  defendant  interposes  two 
preliminary  objections  to  the  proceedings  supplementary  to  the 
execution,  which  we  will  first  examine ;  although  the  omission 
to  raise  them  at  an  earlier  period,  ought  pei^aps  to  be  deemed  a 
waiver  of  the  alleged  irr^ularities. 

Fir%L  It  is  contended  that  the  assignee  of  a  judgment  cannot 
prosecute  this  proceeding  at  all,  imder  the  provisions  of  the  code 
of  procedure ;  which  gives  the  remedy  only  to  the  "judgment 
creditor.'^  That  the  only  judgment  creditor  in  this  case  is 
Andrew  Koss,  the  plaintiff  in  the  judgment,  and  that  his  assignee, 
Mathew  T.  Wallace,  is  not  the  judgment  creditor,  within  the  mean- 
ing of  the  code,  although  he  may  be  the  owner  of  the  judgment 

We  think  this  objection  is  wholly  unfounded.  The  judgment 
creditor  is  the  person  who  owns  the  judgment,  to  whom  it  is  due, 
and  who  alone  has  a  right  to  receive  it  and  to  give  a  discharge; 
not  the  person  in  whose  name  the  judgment  was  recovered,  but 
who  has  transferred  it  and  thereby  ceased  to  be  a  creditor  of  the 
defendant.  We  suppose  that  one  to  whom  a  bond  has  been 
assigned,  is  beyond  all  doubt  the  bond  creditor,  and  that  no  one 
would  think  of  calling  the  obligor  the  bond  creditor,  after  he  had 
pai-ted  with  his  interest  in  the  debt  by  an  absolute  assignment. 

Tlie  provision  of  the  revised  statutes,  enacting  the  then  estab- 
lished rule  of  equity  which  was  the  foundation  of  creditors'  suits, 
(as  they  were  usually  termed,)  gave  the  remedy  to  "  the  party 
suing  out  the  execution;"  which  is  apparently  much  more 
restricted  in  its  scope,  than  the  word  "judgment  creditor  "  in  the 
code.  (2  E.  S.  173,  §  38.)  Nevertheless,  it  was  well  settled, 
that  an- assignee  of  a  judgment  to  whom  it  was  transferred  after 
the  issuing  and  return  of  an  execution,  could  file  a  creditor's 


680  CASES  m  THE  SUPERIOR  COURT. 

RooB  T.  Ckusman. 

billy  withont  taking  ont  a  new  execution.    {Gleason  r.  Gctgey  7 
Paige,  121.) 

llie  chapter  of  the  code  granting  to  jadgment  creditors  this 
summary  remedy,  was  avowedly  a  subetitute  for  the  proceeding 
by  a  creditor's  bill ;  and  we  cannot  imagine  that  there  was  any 
intention  to  make  it  less  easy  or  less  extensive  in  its  applica- 
tion. We  are  perfectly  clear,  that  under  its  provisions,  an  assignee 
may  institute  the  proceeding,  upon  an  execution  returned  by  his 
assignor. 

Second,  The  next  objection  is,  that  the  proceeding  should 
have  been  in  the  name  of  the  assignee  as  plaintiff.  It  has 
throughout  been  confessedly  prosecuted  by  the  assignee,  but  it 
is  said  the  papers  should  all  have  been  entitled  in  his  name. 

So  far  as  the  affidavits  are  concerned,  an  answer  to  the  objec- 
tion may  be  found  in  section  four  hundred  and  six  of  the  code, 
which  virtually  makes  it  unnecessary  to  insert  any  title  in  an 
affidavit. 

Without  regard  to  that  section,  we  think  there  is  no  fbimda- 
tion  for  the  objection.  The  ^  proceedings  supplementary  to  the 
execution,'^  are  all  in  the  action  in  which  the  judgment  was 
recovered.  Their  design  is  to  obtain  satisfaction  of  the  judg- 
ment, and  they  are  as  much  proceedings  in  the  original  suit,  as 
are  the  executions  on  which  they  are  founded.  There  is  nothing 
in  the  entire  chapter,  which  countenances  the  idea  that  the 
remedy  it  provides  is  a  new  action  or  suit. 

Where  the  cause  of  acti(»i  is  titinsferred  pending  the  suit,  the 
action  may  be  continued  in  the  name  of  the  original  party,  or 
tiie  court  may  allow  the  assignee  to  be  substituted  in  his  place.  ^ 
(Code,  §  121.)  For  the  purposes  of  this  proceeding,  the  action 
is  still  pending;  and  it  is  properly  entitled  in  the  name  of  the 
original  plaintiff. 

This  brings  us  to  the  examination  of  the  principal  question 
in  the  cause,  the  alleged  contempt  of  the  defendant  in  disobey- 
ing the  orders  of  the  eighteenth  and  twentieth  of  December, 
1849.  The  same  question,  substantially,  was  decided  in  the 
case  of  Le  Chand  and  Ddmotte  v.  Sogxtet^  by  one  of  us  at  the 
special  term  in  June,  1849,  and  by  the  other  two  justices,  on  an 
appeal  from  his  decision^  in  March,  1850.    We  were,  neverthe- 
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less,  induced  by  its  importance,  to  hear  it  argued  anew,  and 
after  maturely  considering  it,  we  see  no  reason  to  change  our 
opinion.  The  full,  clear,  and  learned  exposition  of  the  subject, 
contained  in  the  report  of  the  referee,  makes  it  quite  unneces- 
sary for  us  to  go  into  the  discussion  at  large. 

In  regard  to  the  matter  of  fact,  no  one  can  doubt,  upon  the 
testimony,  that  the  defendant  confessed  the  judgment  to  Will- 
marth,  for  the  purpose  and  with  a  view  to  have  Willmarth 
obtain  a  receiver,  and  a  transfer  to  him  of  the  defendant's  inter- 
est in  his  grandfather's  estate,  and  thereby  to  prevent  Wallace 
from  reaching  that  interest  by  his  pending  pi'oceedings  in  this 
suit. 

Those  proceedings  were  commenced  two  months  before  any 
steps  were  taken  by  Willmarth,  were  prosecuted  with  diligence 
by  the  creditor,  and  would  have  been  perfected  and  terminated 
before  the  appointment  of  a  receiver  in  Willmarth's  suit,  but  for 
the  delays  interposed  by  the  defendant. 

The  injunction  commanded  the  defendant  to  refrain  from  dis- 
posing of,  or,  in  any  manner,  interfering  with  his  property,  or 
rights  in  action.  By  the  combined  means  of  confessing  a  judg- 
ment to  Willmarth,  and  purposely  interposing  delays  in  the 
proceeding  of  his  more  vigilant  creditor,  Wallace,  he  has  caused 
his  property  which  the  latter  would  have  obtained  in  i-egular 
course,  to  be  vested  in  a  receiver,  appointed  in  the  suit  and  for 
the  benefit  of  Willmartli.  He  has  thus  palpably  inteifored  • 
with  his  property,  and  so  far  as  he  could,  has  disposed  of  it,  so 
that  it  shall  not  be  obtained  by  Wallace.  Thus,  the  injunction 
orders  made  by  the  justices  of  this  court,  have  been  plainly  and 
intentionally  violated.  We  were  referred  to  the  case  of  Lan^s- 
tng  V.  £ast<m,  (7  Paige  364,)  as  an  authority,  that  a  defendant 
who  was  under  a  similar  injunction  in  a  creditor's  suit,  in  the 
late  court  of  chancery,  might  confess  a  judgment,  without  . 
disobeying  the  command  of  the  court;  and  the  one  hundred 
and  ninety-fifth  rule  of  that  court,  was  cited  to  the  same 
proposition. 

As  to  the  case  in  7  Paige,  the  rule  is  there  laid  down,  that 
any  active  interference  with  the  property  by  the  defendant,  for 
the  purpose  of  having  the  legal  title  to  the  same  transferred  to 
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another,  and  thereby  to  deprive  the  complainant  of  the  equitable 
lien  he  has  acquired  upon  the  property  by  the  filing  of  his  bill, 
was  a  violation  of  the  letter  as  well  as  the  spirit  of  the  injunc- 
tion. And  the  application  of  the  rule  made  in  that  case  by  the 
chancellor,  amply  sustains  our  conclusion  in  the  case  before  us. 
The  chancellor's  observation  as  to  the  effect  of  confessing  a 
judgment,  was  no  more  than  had  already  been  made  the  law  of 
the  court  by  the  one  hundred  and  ninety-fifth  rule.  And  we  do 
not  intend  to  decide  that  simply  confessing  a  judgment,  will  be 
a  violation  of  these  injunction  orders  under  the  code.  If,  how- 
ever, it  be  done  w^ith  an  obvious  intent  to  change  the  disposition 
of  the  debtor's  property,  to  the  prejudice  of  the  creditor  who 
has  obtained  the  injunction,  and  has  that  effect,  we  shall  hold, 
as  we  do  in  this  case,  that  it  is  as  much  a  violation  of  the 
injunction,  as  would  be  any  more  direct  transfer  or  disposal  of 
the  same  property. 

The  saving  of  the  expense  of  a  suit  is  no  longer  a  motive  for 
confessing  a  judgment,  under  such  circumstances ;  and  debtors 
under  injunction,  at  the  suit  of  prior  judgment  creditors,  will  do 
well  to  see  to  it,  that  there  be  no  other  act  of  theirs,  in  addition 
to  the  confession  of  the  judgment,  which  will  point  to  an  inten- 
tion to  prefer  another  creditor,  in  the  disposal  of  their  property, 
over  him  who  has  obtained  the  injunction. 

The  defendant  having  violated  the  injunction  orders,  it  remains 
to  determine  the  amount  of  the  fine  which  shall  be  imposed  on 
him  for  his  contempt  of  court.  The  statute  prescribes,  that  this 
shall  be  sufficient  to  indemnify  the  plaintiff  for  the  injury  he  has 
sustained,  and  to  satisfy  his  costs  and  expenses.  (2  R.  S.  538,  § 
21.)  It  appears,  that  the  fund  diverted  by  the  defendant's 
misconduct,  from  the  plaintift*'s  receiver  to  the  receiver  of 
Willmarth,  was  sufficient  to  pay  the  plaintiff's  debt  and  costs. 

It  may  be  said,  that,  to  the  extent  of  his  debt  and  costs,  the 
plaintiff  may  still  obtain  that  fund,  by  an  application  to  the 
supreme  court,  on  the  ground  of  a  prior  lien  by  his  instituting 
proceedings  in  this  court,  supplementary  to  his  execution.  K 
the  principle  which  prevailed  on  this  subject,  in  the  court  of 
chancery,  be  adopted,  and  applied  to  these  substituted  proceed- 
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ings  Tinder  the  code,  the  plaintiff  is  undonbtedlj  entitled  to 
priority  over  Willmarth's  subsequent  receivership  in  the  su- 
preme court.  And  we  are  free  to  say,  that  we  do  not  perceive, 
how  the  courts  are  to  avoid  incessant  confusion  and  clashing 
of  jurisdiction,  in  respect  of  proceedings  supplementary  to  an 
execution,  unless  the  just  and  equitable  principle  of  the  court 
of  chancery,  in  relation  to  successive  creditors'  suits,  be  adopted 
and  applied  to  them.  It  is  not  for  us  to  anticipate  what  rule 
the  supreme  court  may  adoption  this  subject,  and  as  no  such 
rule  has  been  as  yet  adopted  there,  so  far  as  we  know,  we  must 
proceed  to  line  the  defendant  to  the  extent  of  the  plaintiff's 
injury,  as  it  now  appears.  K,  hereafter,  the  plaintiff  obtain  any 
part  of  the  fund  from  the  supreme  court,  the  defendant  may 
apply  to  mitigate  the  fine  accordingly. 

The  defendant  must  be  fined  a  sum  equal  to  the  amount  of 
the  judgment,  with  interest,  and  the  plaintiff's  expenses.  We 
allow  to  the  plaintiff  thirty  dollars  for  costs  of  the  supplement- 
ary process,  fifty  dollars  for  the  charges  of  his  attorney  and  coun- 
sel, on  the  application  to  pimish  the  contempt  and  the  reference 
and  subsequent  proceedings  thereon,  and  the  fees  paid  to  the 
referee  for  his  services  on  both  of  the  references.  The  order  will 
direct  the  defendant  to  stand  committed  until  the  fine  be  paid. 


Selden  v.  Vermelya  and  others. 

After  the  remittitur  from  the  court  of  appeals  has  been  filed  in  the  court  from  which 
the  cause  was  removed  by  the  appeal,  a  motion  to  restore  it  to  the  court  of  appeals, 
with  a  view  to  its  amendment  or  correction  there,  cannot  be  entertained  in  the  court 
below. 

The  inferior  court  has  no  authority  to  grant  such  an  application,  without  the  express 
assent  or  direction  of  the  appellate  court,  authenticated  by  its  certified  rule  or  order. 

The  intention,  wish,  or  assent  of  the  appellate  court  cannot  be  ascertained  by  affidavits, 
or  by  the  opinions,  declarations,  or  acts  of  the  members  of  the  court  individually. 

The  ca«e  of  Mvrray  v.  Blatchford,  2  Wend.  221,  commented  upon  and  explained. 
(Before  Dxter,  Mason,  and  CAMrBELL,  J.J.) 
December,  1850. 

This  was  a  motion  on  the  part  of  the  defendants,  to  take  a 
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-  ~ir  :nji-.Ti:ne»l  fr>in  the  court  of  appeals,  from  the  filea 

.»  r  c-*^  :■  ■  :Le  end  that  it  might  be  returned  to  the  clerk  of 

•:.-:    €  a:  r^eals,  with  a  view  to  enable  the  defendants  to 

-.  i--  r  ir:  <.r  a  c«»rrection  of  its  decree  in  various  particu- 

:  \  t.-  ;1  tl^T  claimed  that  errors  and  omissions  had  inad- 

-  -  .o:  -rr\r»L     After  the  decision  of  the  cause  in  this  court, 

-  .   jz.  T-.L  ±,  P^Lg^  5^>>  the  complainant  appealed  to  the 

rLere  that  decision  was  reversed,  and  a  decree 

re  c=-:ertd.     iS  Comst  R.  525.)    The  decree  directed 

tmined  to  this  court,  to  complete  its  execution. 

a    •:"  :le  o.-art  on  the  motion  now  made,  will  further 


-1   Zr  S'C^a  az.-i  C.  ITl  Sandford^  for  the  motion. 
J    T'  -'«"'  :'  x^i  £,  Sjn^irord^  for  the  complainant. 


T  -■ 


1     ■•:d^» 


1"  TTz  C-  cxT.     DrtR,  J. — In   this  case  a  decree  has  been 

E-  . :    :  "  :i  ^  .irt  ■  :*  ar  j^ieals,  settling  definitively  the  rights  of  the 

'— ^  ^.     LI  r:«'^:L!rl:-c  in  the  execution  of  its  details,  that  further 

.'    --.  .   'J??  :^jJ^  :^  Lid  in  this  court,  and  in  order  that  these 

^  ■  \- •    :j>  z-^j  :^  L-vL  the  cause  has  been  remanded  to  us,  and 

'-•■  ":  -  ^  ^-^  I^tIi^  l*en  filed,  our  exclusive  jurisdiction  over 

T-t:  .1;^  i*K  :*^z.  r^tiOrvJ. 

-  :  .   •  ^-'i":?«r  ^lr^:i:ii5taaces,  an  application  has  been  made  to 

ifi-    ^   :  -  J  ;Lr:  . :  i\^  defendants,  for  an  order  directing  the  clerk 

4    ^^     :..:  ?^ir_-:  r  —  fr»..m  the  files  of  the  court,  and  the  effect 

■-  ^-'  "-  ^-^  --  -  K  :  --.-i::--.!!,  it  is  admitted,  will  be,  that  the  exe- 

^ :  -    :    :  i:  5^  ;•  .:.rt.  ■  :  d.e  decree  of  the  appellate  court,  will  be 

:: .    *  .      /  i«is; •.-1:^*1.     Hence  our  jurisdiction  over  the  cause 

*        *  -f^   =z -„--:-  ^fczii  that  of  the  court  of  appeals,  in  all  its 

^'-'     -^  '*,•  ?*:->-  c\-i„     "Pie  object  is  avowed  to  be  to  enable  that 

.-   :^.  ^  I'-z  v^  >jj_  Live  lH?ct>me  repossessed  of  the  cause,  to 

"'•    "^  7s^-'5^z':  -:t\:r>:-e  .^y  the  correction  of  certain  grave  errors 

%       !.  ^--a    -  r    ill-  irv;ud:oe  of  the  defendants,  it  is  alleged, 

-•^    •    :    .--■: -1     ITe  *rv  ft^ked.  therefore,  under  the  form  of  an 

v-*r  -  I     ti  -riu  :.  _-i.  T.   rvni^nd  the  cause  to  the  court  of  ultimate 

'^""'^      ^   '"*  -^    ^  "\^  *"^  **  ^^^  ^^^  tbe  power  of  reversmg  or 
'^  ^  ^^  i— •;--  L  1^  :is  own  former  proceedings. 
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We  deem  it  unnecessary  to  state  the  special  grounds  upon 
which  a  motion  so  unusual  has  been  rested,  since  we  are  satisfied 
that  without  the  express  assent  of  the  court  of  appeals,  we  have 
no  power  to  grant  it,  nor  upon  the  papers  hefore  us  ought  we  to 
Tiwve  listened  to  the  application.  The  granting  or  denying  of 
every  motion  which,  as  a  court,  we  have  a  right  to  entertain, 
rests  entirely  in  our  own  discretion.  It  is  true,  this  discretion  is 
not  arbitrary,  but  judicial ;  but  it  is  equally  so  that  it  is  absolute 
in  its  exercise  and  final  in  its  resalts.  There  is  no  other  tribunal 
that  can  review  our  decisions  in  these  cases,  nor  even  inquire 
into  the  reasons  upon  which  they  are  founded ;  and  unless  we 
revoke  pr  modify  them  ourselves,  whatever  injustice  may  be 
done,  the  parties  who  sufier  are  without  redress.  We  find  it 
impossible  to  believe  that  we  have  such  a  discretion  in  relation 
to  the  question  now  before  us.  We  cannot  believe  that  we  have 
an  election  to  put  an  end  to  the  jurisdiction  that  we  have  been 
enjoined  to  exercise,  and  to  obey  or  disobey  the  lawful  mandates 
of  the  superior  tribunal.  We  cannot  assent  to  a  doctrine  that 
strips  the  court  of  supreme  and  ultimate  jurisdiction,  of  its  most 
essential  attributes  and  necessary  powers ;  that  divests  it  of  any 
authority  to  enforce  obedience  to  its  own  decrees,  by  leaving 
their  execution  to  depend  upon  the  mere  discretion,  the  will  and 
pleasure,  of  the  subordinate  courts  to  which  they  are  directed. 
Yet  it  is  in  reality  to  this  doctrine  that  our  assent  is  required,  if 
the  consequences  of  taking  the  remittitur  from  the  files  of  the 
court  are  such  as  have  been  asserted.  If  the  power  may  be 
exercised  now,  its  exercise  may  be  repeated  as  often  as  the 
defendants  may  choose  to  make  a  similar  application,  and  we  for 
any  reason  be  disposed  to  grant  it.  The  court  of  appeals,  as 
often  as  it  please,  may  order  the  remittitur  to  be  filed,  but  we  by 
ordering  it  to  be  removed,  whenever  we  please,  may  render  the 
direction  a  nullity.  Such  is  not  our  construction  of  the  powers 
of  the  superior  court  and  of  our  duties  as  a  subordinate  court. 
The  court  of  appeals  has  ordered  the  remittitur  to  be  filed  in 
order  that  its  decree  may  be  executed,  and  it  has,  therefore,  by 
a  necessary  implication,  ordered  that  it  shall  remain  on  file  so 
long  as  the  execution  of  the  decree  may  require.  The  duty  of 
executing  the  decree,  it  has  imposed  upon  us,  and  from  the  per- 
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formance  of  this  duty,  by  no  act  of  our  own  can  we  be  released. 
To  grant  the  present  motion  would,  in  our  judgment,  be  an  act 
of  positive  disobedience  to  an  authority  that  we  are  bound  to 
obey,  and  a  reversal,  not  indeed  in  terms,  but  in  effect,  of  a 
decree  that  we  are  bound  to  accept  and  enforce. 

It  has  been  said  that  by  suspending  the  decree  in  the  present 
case,  we  shall  violate  no  duty  and  incur  no  responsibility,  since 
we  have  sufiScient  evidence  that  the  court  of  appeals  desires  to 
re-examine  and,  if  necessary,  amend  its  own  proceedings ;  and 
to  enable  it  to  do  so,  it  desires  that  the  application  which  has 
been  made  to  us  shall  be  granted.  But  we  are  very  clearly  of 
opinion,  that  there  is  no  evidence  of  these  facts  now  before  us, 
upon  which,  as  judges,  we  could  be  justified  in  acting. 

The  question  as  to  the  wishes  and  intention  of  the  court  of 
appeals  is  not  to  be  determined  upon  affidavit.  Jt  does  not  depend 
upon  the  opinions,  declarations,  or  acts  of  its  individual  members. 
It  is  only  by  some  act  of  the  court,  as  such,  that  the  wishes  of 
the  court  can  be  manifested ;  and  to  enable  us  to  comply  with 
its  wishes,  proper  evidence  of  the  necessary  act  must  be  furnished 
to  us.  A  resolution  of  the  court,  entered  upon  its  minutes,  would 
eeem  to  be  the  necessary  act ;  and  a  copy  of  the  resolution,  cer- 
tified by  the  clerk,  would  furnish  to  us  the  requisite  proof-  Xor, 
perhaps,  is  it  necessary  that  there  should  be  any  direct  commu- 
nication from  the  coui*t  of  appeals  to  this  court.  The  clerk  of  this 
court  has  not  filed  the  remittitur  under  any  order  made  by  us. 
He  has  acted  in  direct  obedience  to  the  decree  of  the  court  of 
appeals,  and  if  by  the  true  construction  of  that  decree,  he  is  bound 
to  retain  the  remittitur  upon  file,  he  is  still  the  immediate  minis- 
terial agent  of  that  court,  and  in  the  discharge  of  bis  duties  as 
such  must  be  subject  to  its  immediate  orders.  At  any  rate,  an 
order  from  the  court  of  appeals  directing  the  clerk  to  take  the 
remittitur  from  the  files  and  re-deliver  it  to  the  solicitor  of  the 
plaintifi^,  we  doubt  not  would  be  promptly  obeyed,  nor,  if  neces- 
sary, would  our  aid  be  wanting  to  enforce  obedience. 

So  far  as  has  been  discovered,  Murray  v.  BlaJtckfcrd^  (2  Wend. 
221),  is  the  only  case  to  be  found  in  the  reports,  in  which  an  ap- 
plication like  the  present  has  been  granted,  or  made.  In  that 
case,  the  remittitur  was  taken  fi*om  the  file  by  order  of  the  chan- 
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cellor,  and  for  the  purpose,  it  would  seem,  of  enabling  the  court 
of  errors  to  remodel  and  reform  its  own  decree.  But  it  does  not 
appear  from  the  report  that  the  motion  was  resisted  before  the 
chancellor.  And  we  think  it  is  to  be  inferred  that  it  was  granted 
chiefly  upon  the  ground  that  the  remittitur  was  improperly  or 
prematurely  filed.  Even  had  this  precedent  been  as  direct  and 
positive  as  it  seems  to  have  been  considered,  our  convictions  as 
to  our  own  powers  and  duties  are  too  clear  to  have  been  yielded 
to  its  authority.  To  require  us,  without  any  request  from  the 
court  of  appeals,  to  send  back  to  that  court  its  own  decree,  in 
order  that  the  errors  which  it  is  alleged  to  involve  may  he  there 
corrected,  is  to  require  us  to  hold  to  the  highest  tribunal  in  the 
state  this  extraordinary  language — "You  have  reversed  our 
decree,  but  the  decree  which  you  have  sent  to  us  we  shall  not 
execute,  for  we  are  satisfied  that  it  has  been  made  by  you  with- 
out due  deliberation.  We  have  looked  into  it,  and  must  say, 
that  upon  its  face  its  errors  are  manifest  and  grave ;  these  errors 
it  will  be  your  duty  to  correct.  To  enable  you  to  perfonn  that 
duty  we  send  you  back  your  decree."  What  reply  the  court  of 
appeals  might  deem  it  advisable  to  make  to  the  strange  insult 
upon  its  authority  that  such  a  proceeding  would  imply,  we  know 
not,  but  that  it  might  justly  visit  upon  us  its  severest  animadver- 
sions and  rebuke,  we  do  not  at  all  doubt.  So  long,  however,  as 
we  retain  any  respect  for  that  high  tribunal  or  for  ourselves,  by 
no  act  of  ours  shall  such  an  animadversion  be  provoked  or  justi- 
fied. 

The  motion  of  the  defendant  is  denied,  but  without  costs.  The 
case  of  Murray  v.  Blatchford^  is  a  sufficient  precedent  to  justify 
the  application.  It  is  proper  to  add,  that  all  the  judges  of  this 
court  having  been  consulted,  this  decision  is  to  be  regarded  as 
their  unanimous  judgment 
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McOraokan  V.  Wakb. 

Where  one  of  two  parties  or  joint  adTentoren  has  filed  a  cron  complaint  and  obtaioed 
an  injuDctioQ  against  the  other,  in  respect  of  the  partnership  afiain,  a  receiTer  will 
be  granted  on  the  lattei's  motion,  although  his  original  complaint  eontaina  no  prajer 
for  a  receiver. 

And  where  it  appears  that  each  party  is  equally  entitled  to  the  poaseaslon  of  the  joint 
efiects,  and  one  has  enjoined  the  other  from  receiving  or  dii^osing  of  the  same ;  oa 
the  application  of  the  latter,  a  like  injunction  will  be  granted  against  the  fomier, 
without  any  proof  of  insolvency  or  other  special  cause  for  depriving  him  of  the 
control. 

December  30, 1850. 

Thbse  points  were  decided  by  Sandford,  J.,  upon  advisement 
with  the  Chief  Justice  and  Paine,  J.,  on  a  motion  by  the  plain- 
tiff for  an  injunction  and  receiver,  in  a  suit  commenced  by  him 
against  Ware.  His  complaint  asked  for  an  injunction,  but  not 
for  a  receiver.  Ware  had  previously  filed  a  complaint  against 
him,  in  which  he  asked  for  a  receiver,  and  had  obtained  an 
injunction,  restraining  the  above  plaintiff  from  receiving  or  dis- 
posing of  the  property  in  question,  which  was  the  proceeds  of  a 
partnership,  or  of  several  joint  adventures,  in  the  Afirican  trade. 
The  plaintiff  alleged,  that  the  property  would  be  insecure  in 
Ware^s  hands,  but  this  was  denied. 


W.  if,  Pricha/rd,  for  the  plaintiff 
A.  F.  Smithy  for  Ware. 
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The  Hudson  Biyeb  Railroad  Compact  v.  Outwater  and 

others. 

The  general  railroad  incorporation  act  of  1850,  does  not  apply  to  the  mode  of  ascer- 
taining the  compensation  to  be  made  for  lands  taken  for  railroads  under  prior  special 
charters,  which  prescribe  a  particular  mode  for  that  purpose. 

Where  a  railroad  company  deagnates  lands  required  for  its  road,  procures  commission- 
ers to  be  appointed,  and  they  ascertain  and  report  the  compensation  to  be  made  for 
such  lands  to.  the  owners ;  the  proceeding  is  still  incomplete,  and  neither  party  has 
any  vested  right,  neither  the  company  to  the  lands,  nor  the  owners  to  the  money 
awarded. 

There  is  no  Tested  right  on  either  side,  until  an  order  of  the  court  is  made  confirming 
the  report,  and  directing  the  payment  of  the  money. 

Until  then,  the  proceeding  may  be  set  aside  or  abandoned. 

The  Hudson  River  Railroad  Company  were  held  entitled  by  thoir  charter  to  change 
the  route  of  their  road,  af\er  an  appraisement  made,  and  before  its  confirmation,  so  as 
to  take  less  of  the  same  land,  or  different  land  from  the  same  owner ;  and  to  have 
commissioners  appointed  to  appraise  the  damages  for  such  new  line.  The  court, 
however,  appointed  the  same  commissioners,  and  required  the  company  to  pay  the 
costs  and  expenses  of  the  owner  on  the  first  appraisement. 
(Before  Oakley,  Ch.  J.,  and  Sandfoed  and  Paiite,  J.J.) 
Dec.  14 ;  Dec.  21,  1850. 

The  Hudson  River  Eailroad  Company  applied  to  the  court 
pursuant  to  the  act  of  February  lOth,  1848,  (Laws  of  1848,  ch. 
30,  §  1,)  for  the  appointment  of  commissioners  to  ascertain  the 
compensation  to  be  made  to  the  owners,  in  respect  of  three  par- 
cels of  land  required  for  their  roadway,  at  Tivoli,  in  the  town  of 
Red  Hook,  in  the  county  of  Dutchess.  One  parcel  belonged  to 
Peter  Outwater,  another  to  James  Outwater,  and  the  third  to 
John  S.  Livingston.  The  petition  set  forth  a  description  of  the 
lands  as  appearing  on  a  new  map  of  their  track  as  altered,  at 
the  place  in  question. 

From  the  affidavits  and  papers  presented  by  the  owners  of  the 
lands,  it  appeared  that  the  company,  after  making  and  filing  a 
map  of  the  track  of  their  road  through  the  lands  of  these  parties 
at  Tivoli,  procured  the  appointment  of  commissioners  iu  the 
snpreme  court  in  the  second  district,  who  proceeded  to  ascertain 
the  compensation  to  be  made  for  the  lands  thus  taken,  and 
awarded  to  James  Outwater  for  land,  dock,  and  buildings^ 

Vol.  m.  44 
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$10,000 ;  to  Peter  Oatwater,  for  land  and  buildings,  $5,000  ; 
and  to  J.  S.  Livingston,  for  the  like,  $3,500. 

The  company  finding  the  awards  much  beyond  their  anticipa- 
tion,  altered  the  line  of  their  road  through  Tivoli,  and  filed  a  new 
map  pursuant  to  the  fifth  section  of  the  act  of  1848.  By  the 
new  line,  the  company  took  from  P.  and  J.  Outwater  only  about 
half  as  much  land  and  fewer  buildings  than  by  their  former  line. 
The  new  line  embraced  more  land  of  Mr.  Livingston. 

P,  OutvxUer^  Jr,  and  J.  Rowley^  for  P.  and  J.  Outwater ;  and 
C.  Livingston^  for  J.  S.  Livingston,  contended  that  the  altersr 
tions  made  were  not  within  the  spirit  of  the  act,  which  contem- 
plated an  entire  new  line  of  road.  That  the  award  settled  the 
rights  of  the  parties,  and  the  company  were  bound  to  pay  it,  and 
perfect  their  first  location,  before  they  could  make  a  new  one. 
The  award  is  founded  on  an  implied  agreement  to  submit  the 
matter  to  commissioners,  and  is  binding  as  a  verdict.  The  whole 
thing  is  in  bad  faith.  It  is  an  attempt  by  the  company  to  avoid 
awards  which  are  unsatisfactory  to  them,  and  to  experiment  on 
the  rights  of  these  parties  with  another  set  of  commissioners. 
They  also  claimed,  that  the  general  railroad  act  of  1850  applied 
to  the  case ;  and  that  the  owners  of  lands  were  entitled  to  be 
served  with  a  copy  of  the  petition  to  be  presented  to  the  court  in 
these  cases. 

J,  Thompson  and  C.  O^Oanor^  for  the  petitioners,  referred 
to  the  case  of  Carwl  street^  11  Wend.  155,  and  Anthony  streetj 
20  ibid.  620,  also  18  Wend.  1.  The  title  to  the  land  is  not 
changed,  nor  any  right  vested  either  to  the  land  or  the  money, 
until  the  commissioners'  report  is  confirmed  by  the  court,  and 
the  amount  awarded  is  paid,  as  directed  by  the  order  thereupon 
made. 

By  the  Coubt. — ^Where  special  acts  of  incorporation  prescribe 
a  particular  mode  of  ascertaining  damages  for  lands  taken  for 
these  ffiMsi  public  works,  that  mode  is  not  affected  by  the  general 
act  of  1860  for  the  incorporation  of  railroads  by  voluntary  asso- 
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ciation,  which  subjects  all  existing  railroad  companies  to  its 
provisions,  where  not  inconsistent  with  those  contained  in  their 
charters. 
As  to  the  principal  questions  discussed : 

1.  The  company  had  an  undoubted  right,  under  the  fifth  sec- 
tion of  its  charter,  to  change  and  alter  the  line  of  their  roadway, 
if  the  directors  deemed  it  might  be  thereby  improved,  so  as  to 
take  different  land  of  the  same  owner,  or  a  part  of  the  same 
land  that  they  had  previously  designated  on  their  filed  map. 

2.  Neither  the  company  have  any  vested  or  indefeasible  right 
or  title  to  the  land  mapped  and  sought  to  be  taken,  nor  the 
owner  any  such  right  or  title  to  the  compensation  therefor 
ascertained  by  the  commissioners,  until  their  report  is  filed  and 
confirmed,  and  the  order  of  the  court  made  for  the  payment  of 
the  amount.  Until  then,  the  proceeding  is  incomplete,  and  it 
may  be  set  aside  or  abandoned.  If  there  be  needless  delay  in 
the  application  to  confirm  the  report,  the  owner  can  move  the 
court  on  the  subject.  And  if  the  proceeding  be  relinquished, 
the  court,  we  think,  has  the  power  to  indemnify  the  land  owner 
in  respect  of  his  expenses. 

We  will,  therefore,  make  an  order  appointing  commissioners, 
on  the  company's  paying  to  these  owners  their  expenses  for  wit- 
nesses and  counsel  on  the  former  appraisement.  We  shall 
appoint  the  same  commissioners  that  acted  before,  there  being 
no  allegation  against  the  fitness  of  either  of  them. 

Order  accordingly. 
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Kaksoh  V.  Miner. 

Things  in  action  cannot  be  levied  npon  and  sold  upon  an  execution  against  propertf, 

onder  the  code  of  procedare. 
The  definitions  of  words,  enacted  in  title  fifteen  of  the  code,  are  controlled  bj  such 

specific  provisions,  occuning  in  the  same  statute,  as  enlarge  or  modify  the  teima 

defined. 

January  11,  1851. 

Thib  was  an  action  to  recover  costs  and  counsel  fees  dae  to  die 
plaintiff,  Ransom.  Miner  defended  the  suit  by  Mr.  Dresser,  his 
attorney,  and,  in  its  progress,  Ransom  served  on  the  latter  an 
account,  containing  the  items  of  his  demand,  verified  by  his 
oath,  as  required  by  the  code.  A  motion  was  now  made  by 
Mr.  Dresser  to  compel  Ransom  to  discontinue  his  suit,  or  to 
cease  to  prosecute  it,  upon  the  following  state  of  facts  : 

Dresser,  in  May,  1849,  recovered  a  judgment  against  Ransom, 
in  the  justice's  court  of  the  third  district  of  the  city  of  New 
York,  for  forty-one  dollars.  In  November,  1850,  having 
docketed  the  judgment  in  the  county  clerk's  ofBce,  he  issued  an 
execution  against  Ransom's  property  to  the  sheriff  of  New  Tort. 
With  the  execution,  he  placed  in  the  sheriff's  hands  the  bill  of 
particulars  or  account  served  in  this  suit.  The  sheriff  levied 
upon  the  account,  advertised  it  for  sale  as  personal  properhr, 
sold  Ransom's  right,  title,  and  interest  in  it  to  Dresser,  as  the 
highest  bidder,  and  executed  to  him  a  transfer  of  the  same 
indorsed  on  the  bill  of  particulars. 

Dresser  then  notified  Ransom  of  his  purchase,  and  required 
him  to  take  no  further  steps  in  this  suit  towards  the  collection 
of  the  plaintiff's  demand,  and,  on  his  persisting,  made  the 
motion  as  first  stated. 

JET.  Dresser,  in  support  of  the  motion. 

The  plaintiff's  demand  is  a  thing  in  action.  By  §  463  of  the 
code,  things  in  action  are  personal  property,  within  the  mean- 
ing of  those  words,  wherever  used  in  the  code.    An  execution 
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against  prop€irt7,  is  to  be  satisfied  out  of  the  personal  property 
Ac,  of  the  debtor.  (Code,  §  289,  subd.  1.)  This  is,  therefore, 
in  confiict  with  so  much  of  the  old  law,  as  required  chattels  sold 
by  the  sheriff,  to  be  present  and  within  view.  The  supplemen- 
tary proceedings,  (§  292,  &c.,)  are  for  the  purpose .  of  reaching 
property  not  found  by  the  sheriff. 

C.  JP.  JSirkland^  for  the  plaintiff. 

This  proceeding  is  entirely  unwarranted  by  any  provision 
of  the  code;  which,  in  respect  of  executions,  makes  a  clear  dis- 
tinction between  chattels  and  things  in  action.  (§§  293,  294, 
297,  299.)  The  difference  is  even  more  marked  by  the  several 
provisions  respecting  attachments  as  a  provisional  remedy  in  a 
suit    (Code,  §§  227,  231,  232,  235  to  237, 2U.) 

Things  in  action  have  never  been  liable  to  levy  or  sale  on 
execution.  (12  John.  220.)  They  could  only  be  reached  before 
the  code,  by  a  proceeding  in  equity.  (5  J.  C.  R.  280 ;  20  John. 
564 ;  enacted  into  a  statute  law  in  2  R.  S.  173, 174,  §  38,  39. 
See  the  reviser's  notes,  3  R.  S.  669,  2d  Ed.) 

The  general  terms  of  section  463  of  the  code,  are  of  course  to 
be  applied  subject  to  the  previous  specific  provisions,  by  one  of 
which,  (§  291,)  the  existing  law  relative  to  executions,  their 
incidents,  sales  under  them,  &c.,  was  applied  to  executions 
issued  pursuant  to  the  code.  Then  2  R.  S.  365,  §  14  to  20,  22, 
23,  regulating  the  levy  and  sale  of  goods  on  execution,  will  be 
found  utterly  at  war  with  the  idea  that  things  in  action  can  be 
taken  and  sold  on  execution. 

Sandford,  J. — (With  the  concurrence  of  all  the  justices  of  the 
court.)  We  have  considered  this  novel  proceeding,  aiid  are 
confirmed  in  our  first  impression,  that  it  is  founded  on  an 
entirely  erroneous  construction  of  the  code.  The  definitions 
made  in  title  fifteen  are  necessarily  general  in  their  character, 
and  are  controlled  by  specific  provisions,  limiting  or  enlarging 
them,  wherever  they  occur  in  the  same  statute.  Where  there  is 
nothing  in  the  particular  provision  to  show  that  the  words 
"personal  property,"  have  a  different  meaning,  section  four 
hundred  and  sixty-three  no  doubt  extends  them  to  include  things 
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in  action.  Bat  it  is  equally  plain  that  there  are  particular 
provisions  which  preclude  those  words  in  the  section  relative  to 
executions  from  embracing  things  in  action ;  and  there  is  nothing 
in  any  specific  enactment  of  the  code  which  indicates  that  the 
legislature  designed  to  make  a  change  so  radical  in  its  nature, 
and  so  veiy  difficult  to  be  regulated  and  guarded  against  abuse. 
The  substitute  for  the  former  creditor's  suit  after  execution, 
enacted  in  the  second  chapter  of  title  nine,  is  carefully  framed 
to  reach  and  apply  things  in  action  and  evidences  of  debt,  and 
is  quite  inconsistent  with  the  idea  of  a  levy  and  sale  by  the 
sheriff  being  equally  open  to  the  creditor. 

In  the  remedy  by  attachment  as  a  process  in  a  suit,  the  sheriff 
is  to  attach  all  the  defendant's  property.  He  is  not  permitted  to 
sell  any  things  in  action  of  the  debtor.  He  is  to  collect  and 
receive  them,  pending  the  suit,  and  pay  the  proceeds  to  the 
plaintiff  on  the  judgment  recovered ;  and  also  after  judgment, 
he  is  to  proceed  with  such  collection  and  payment  until  the 
judgment  is  satisfied.  Yet  the  same  chapter  directs  the  sheriff 
to  sell  on  the  execution  on  the  judgment  recovered,  all  other 
real  and  personal  property  attached.  A  conclusive  answer  to 
the  proceeding  attempted,  is  found  in  the  requirement  of  law 
that  personal  property  offered  for  sale  on  execution,  must  be 
present  and  within  view  of  those  attending  the  sale.  Such  was 
the  common  law,  and  it  was  enacted  in  2  Bev.  St.  367,  §  23. 
By  section  two  hundred  and  ninety-one  of  the  code,  the  existing 
provisions  of  law,  relating  to  executions  and  sales  under  them, 
were  applied  to  the  executions  prescribed  by  that  chapter, 
when  not  in  conflict  therewith.  So  far  from  being  in  coi^ct, 
the  requirement  of  law  just  stated  is  in  harmony  with  all  the 
provisions  of  the  chapter  of  the  code  relative  to  ^^  the  execution 
of  the  judgment  in  civil  actions." 

Motion  denied. 
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HowABD  V.  Tiffany  and  others. 

"  Tke  faetB  eonttUuting  ih€  cau9e  of  action,"  which  the  complaiot  is  to  contain, 
(Code,  §  142,)  aie  not  meiely  the  facta  upon  which  the  plaintiff*8  right  to  relief  is 
founded,  but  all  such  facts  as  are  necessary  to  found  the  particular  relief  demanded, 
and  to  enable  the  court  to  give  the  proper  judgment  in  the  action. 

In  actions  strictly  legal,  (using  the  old  nomenclature,)  the  facts  constituting  the  cause 
of  action  may  be  stated  substantially  as  they  were  formerly  in  the  declaration. 

But  wJiere  the  suit  as  for  equitable  relief,  such  as  an  injunction  or  the  like,  and  where 
the  costs  of  the  suit  are  in  the  discretion  of  the  court,  it  is  often  necessary  to  state 
in  the  complaint  facts  which  will  bear  upon  the  granting  of  costs,  or  of  particular 
velieC  as  they  were  formerly  stated  in  a  bill  in  chancery. 
Jan.  25 ;  Jan.  27,  1851. 

This  was  an  action  praying  for  a  preliminary  and  a  perpetual 
injunction,  in  respect  to  the  use  of  demised  premises,  contrary 
to  tile  covenants  and  conditions  of  a  lease.  The  defendants 
moved  to  strike  out  certain  portions  of  the  complaint,  as  redun- 
dant and  irrelevant.  It  is  deemed  unnecessary  to  set  forth  the 
matter  at  large.    The  points  are  stated  in  the  decision. 

A,  Mathews^  for  the  defendants. 

J,  JE.  BurriU^  Jr^  for  the  plaintiff. 

Sandford,  J.,  (with  the  concurrence  of  the  chief  justice  and 
Paine,  J.,)  said,  the  rule  applicable  to  actions  for  the  recovery 
of  money,  real  property,  or  the  possession  of  personal  property, 
which  were  formerly  strictly  legal,  and  in  which  it  is  sufficient 
to  state  the  facts  constituting  the  cause  of  action,  substantially, 
as  they  were  formerly  stated  in  a  declaration,  could  not  be 
always  applied  to  actions  where  specific  relief  of  a  different  kind 
is  demanded.  Thus,  where  the  object  is  to  obtain  an  injunction, 
together  with  other  relief,  it  will  often  be  indispensable  to  set 
forth  in  the  complaint,  facts  which  need  not  be  stated  in  respect 
of  the  other  relief,  and  as  much  at  large  as  was  formerly  done  in 
a  well-drawn  bill  in  chancery.  This  necessity  will  be  the  greater, 
if  the  plaintiff  seek  a  perpetual  injunction. 
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Again,  costs  in  all  cases  of  this  class,  are  in  the  discretion  of 
the  coort,  (Code,  §  304  to  306 ;)  and  unless  the  facts  bearing  upon 
the  decision  of  that  question,  are  stated  in  the  complaint,  so  as 
to  be  answered  and  admitted,  or  put  in  issue,  evidence  to  prove 
them  will  not  be  admissible  at  the  trial.  ^^  The  fads  eonstUut" 
mg  the  cattse  of  action^'^^  spoken  of  in  the  code,  (§  142,)  are  there- 
fore not  merely  the  facts  upon  which  the  plaintiff^s  righi  to  cut 
relief  ia  founded,  but  those  words  include  all  such  facts  as  are 
necessary  to  found  the  particular  relief  demanded,  and  to  enable 
the  court  to  give  the  proper  judgment  in  the  action.  The  evi- 
dence in  support  of  such  facts,  is  of  course  an  entirely  distinct 
thing. 

Applying  this  construction  of  the  code  to  the  complaint  in  this 
case,  the  principal  portion  of  the  matter  excepted  to,  must  be 
allowed  to  stand.  The  residue,  as  designated  on  the  copy  fur- 
nished, will  be  stricken  out.  There  is  no  good  reason  why  the 
irrelevant  part  of  an  entire  statement  complained  of  as  being 
redundant,  should  not  be  stricken  out,  although,  as  to  thb  residue, 
the  motion  fail.  Order  accordingly. 


Babby  v.  "WmTNET  and  Tucker,  and  seven  other  causes. 

The  proTisioQ  in  the  code,  as  to  agreements  between  attorney  and  client  for  the 
compensation  of  the  former,  dfoes  not  deprive  courts  of  the  supeiintending  power 
they  have  always  exercised  over  arrangements  and  dealings  between  attorney  and 
client,  to  prevent  overreaching,  oppression  or  fraud. 

Bttch  power  will  be  exercised  in  a  summary  way,  as  formerly. 

It  seems,  the  code  in  allowing  contracts  for  the  compensation  of  attorneys,  at 
pleasure,  hsB  not  abrogated Xhe  statute  of  champerty  and  maintenance. 

Settlements  and  releases  between  attorney  and  client,  set  aside,  and  the  attorneys 
ordered  to  refund  or  stand  committed,  on  the  ground  of  overreaching  and  fraud. 
(Jan.  18  ;  and  again  March  22,  1851.) 

Motion  against  two  attorneys  of  the  court,  which  was  heard 
before  all  the  justices.  The  facts  are  collected  in  the  opinioB 
delivered. 
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B.  J.  IHUon^  for  the  plaintiff. 
J.  Cochrwn^  for  the  attorneys. 

Bt  the  Couet.  Oakley,  Ch.  J. — In  these  cases  the  widows 
of  several  persons  killed  by  the  falling  of  a  wall  in  Water  street, 
employed  two  attorneys  of  this  court  to  commence  actions 
against  the  defendants,  Whitney  &  Tucker,  to  recover  damages 
for  the  losses  they  had  sustained,  by  the  death  of  their  husbands. 
The  suits  were  commenced  in  the  name  of  one  of  these  attorneys, 
the  other  acting  as  counsel.  Soon  after  the  suits  were  instituted, 
a  compromise  was  effected  by  Mr.  Whitney's  paying  to  the 
attorneys  $2000  on  account  of  the  respective  plaintiffi,  and  $300 
as  the  remuneration  for  their  services  in  the  suits.  On  receiving 
this  money,  the  attorneys  proceeded  to  settle  with  the  plaintiffe, 
who  appear  to  have  been  illiterate  persons,  unable  to  write  their 
names,  by  paying  to  them  the  sum  of  $100  each,  retaining 
besides  the  compensation  already  received  from  Mr.  Whitney, 
$150  in  each  of  the  cases,  or  $1200  in  the  aggregate ;  so  that  all 
the  plaintiffs  received  was  $800  out  of  the  $2300  paid  by 
Whitney.  The  parties,  on  receiving  the  amount,  executed  to 
each  of  these  attorneys,  a  release  acknowledging  the  receipt  of 
the  money,  in  full  satisfaction  and  discharge.  This  relief  was 
duly  acknowledged  by  each  of  the  parties,  and  the  officer  who 
took  the  acknowledgments,  testifies  that  the  parties  were 
informed  of  their  tenor  and  effect. 

Application  is  now  made  to  us  on  behalf  of  these  parties,  to 
vacate  the  settlement,  on  the  ground  that  it  was  made-  in 
ignorance  of  the  real  amount  paid  by  Mr.  Whitney  to  the 
attorneys,  and  that  it  is  oppressive  and  unjust.  We  are  also 
asked  to  strike  the  attorneys  from  the  roll. 

In  answer  to  the  application,  it  is  averred  by  the  attorneys 
that  these  claims  were  all  assigned  absolutely  to  one  of  them 
before  the  commencement  of  the  suit,  and  that  what  was  paid 
by  them  to  the  parties  was  a  voluntary  payment,  and  a  mere 
gratuity,  and  that  at  the  time  of  the  assignment  it  was  agreed 
that  the  proportion  to  be  paid  in  case  of  success,  should  be  left 
entirely  to  the  generosity  of  the  attorneys.    That  at  the  time  of 
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the  execution  of  the  releases,  the  matter  was  Aillj  explained  to  the 
parties,  who  expressed  themselves  fully  satisfied.  Assignments 
were  produced,  executed  to  one  of  the  attorneys  before  the 
suits  were  commenced,  transferring  all  the  right  of  the  parties, 
to  damages,  and  duly  acknowledged. 

Without  considering  the  question  whether  claims  of  this 
character  can  be  assigned  or  not ;  if  they  were  in  &ct  assigned 
absolutely,  the  actions  should  have  been  instituted  in  the  name 
of  the  attorney  who  became  the  assignee.  The  circumstances 
attending  these  cases,  however,  show  conclusively,  that  the 
claims  were  assigned  as  collateral  security  for  the  costs  and 
*  services  of  the  attorney.  It  is  contended  that  under  the  code, 
arrangements  may  be  made  between  attorney  and  client  as  to 
compensation  in  suits,  and  that  with  such  agreements,  the  court 
has  no  right  to  interfere.  Without  considering  the  question 
whether  the  statutes  of  champerty  and  maintenance  have  been 
abrogated  by  the  provisions  of  the  code  in  reference  to  the 
subject  of  costs,  which  we  very  much  doubt,  we  do  not  think 
that  the  court  is  deprived  of  the  power  of  looking  into  these 
arrangements  between  attorney  and  client.  Before  the  code, 
the  court  had  the  general  power  of  examining  into  bargains  of 
this  character,  to  see  that  they  were  not  unreasonable  or 
oppressive,  and  the  power  has  not  been  taken  away.  There  are 
numerous  cases  in  the  books  where  courts  have  exercised  this 
superintending  power.  Even  where  a  judgment  has  been 
confessed  by  a  client  in  favor  of  an  attorney,  although  resting 
upon  a  record  of  the  court  which  has  received  its  sanction,  the 
courts  have  not  hesitated  to  open  it  and  investigate  the  transac- 
tion. Many  cases  of  this  character  are  collected  in  Graham's 
Practice,  28.  This  power  results  from  the  general  superintending 
power  of  the  court  over  its  ofiicers,  and  the  veiy  peculiar 
relations  which  exist  between  clients  and  attorneys.  It  is  a 
power  which  should  be  exercised  with  caution,  but  which  is 
nevertheless  to  be  exercised  firmly  where  a  necessity  for  it 
exists. 

It  is  a  striking  feature  in  these  cases,  that  when  making  the 
settlement  with  the  attorney,  the  parties  were  not  apprised  of 
the  amount  actually  paid  by  Whitney.    It  nowhere  appears  that 


OASES  OF  PRACTICE,  &o.  699 

Bany  v.  Whitney. 

they  had  any  knowledge  of  it.  The  commissioner  testified  that 
the  releases  were  fully  explained  to  them,  and  that  they  expressed 
themselves  aware  of  their  contents,  and  folly  satisfied  with  what 
they  received ;  but  it  does  not  appear  that  the  amount  which  the 
attorneys  had  received  on  account  of  those  claims,  was  ever  stated 
to  them.  We  do  not  mean  to  decide  that  the  amount  retained  by 
the  attorneys  was  too  great,  or  disproportionate  to  the  value  of 
the  services  rendered  by  them ;  although  it  certainly  has  that 
appearance  at  first  blush.  But  we  think  it  reasonable  that  the 
matter  should  be  inquired  into,  and  for  that  purpose  shall  direct 
a  reference,  where  the  attorneys  will  be  enabled  to  show  the 
reasonableness  of  the  amount  charged.  On  receiving  the  report* 
of  the  referee,  .we  can  make  such  order  in  the  premises  fis  shall 
be  just. 


The  case  came  before  the  court  March  22d,  on  the  report  of 
the  referee,  to  which  exceptions  were  taken  by  the  attorneys 
implicated.  After  hearing  counsel,  the  court  (all  the  justices 
being  present)  allowed  to  the  attorneys,  besides  the  three  hundred 
dollars  paid  to  them  by  the  defendants  when  the  suits  were 
settled,  and  $175,  which  they  had  expended  in  procming  security 
for  the  plaintiffs  on  taking  out  letters  of  administration,  and  made 
a  rule  requiring  them  to  pay  the  balance  of  the  $1,200,  retained 
by  them,  to  the  clerk  for  the  plaintiffs,  with  the  costs  of  the  pro- 
ceedings against  them,  and  in  default  of  payment,  that  they  be 
committed.  A  doubt  being  suggested  as  to  the  power  of  this 
court  to  strike  attorneys  from  the  roll,  under  the  judiciary  act  of 
1847,  the  court  omitted  to  pass  upon  that  branch  of  the  applica- 
tion, leaving  the  parties  to  apply  to  the  supreme  court,  if  so 
advised. 


roo  CASES  IN  THE  SUPERIOR  COURT. 


Cramer  t. 


Cramer  V. 


The  court  will  not  try  the  ratidity  of  an  insolyenf  s  discharge  on  affidavitB. 

Bat  where  the  creditor  has  iamied  and  levied  an  execution,  and  on  a  motion  to  set  it 

aside,  he  presents  facts  showing  presumptiTely,  that  the  discharge  may  be  saocesB- 

fuUy  assailed,  the  levy  will  be  retained,  and  an  issae  directed  to  be  tried  in  the 

original  suit,  to  test  its  validity. 
In  Heu  of  retaining  the  levy,  the  defendant  may  give  security,  or  bring  the  amomit  of 

the  execution  and  sheriff's  fee6  into  court. 
Form  of  the  order  in  such  cases,  and  of  the  issues  directed  to  be  tried. 
Jan.  15;  Jan.  18,  1851. 

Motion  to  set  aside  an  execution. 

The  suit  was  commenced  on  the  22d  of  June,  1847,  on  a  note 
for  $800,  at  three  months,  made  by  the  defendant,  payable  to 
and  indorsed  by  one  AUerton,  dated  August  7, 1846.  The  de- 
claration, with  a  copy  of  the  note,  was  served  on  the  defendant 
personally.  He  appeared  by  an  attorney,  and  filed  a  plea  setting 
up  that  the  note  was  usurious  in  the  hands  of  the  plaintiff,  with 
an  affidavit  of  merits.  An  inquest  was  taken  and  judgment 
perfected  December  19, 1848.  An  execution  was  returned  un- 
satisfied in  February  following.  An  alias  execution  was  issued 
in  November,  1850,  and  levied  on  personal  property  of  the 
defendant. 

The  motion  was  founded  upon  a  discharge  of  the  defendant 
from  his  debts,  on  the  petition  of  himself  and  two  thirds  of  his 
creditors,  granted  by  Judge  Ingraham  of  the  New  York  Com- 
mon Pleas,  dated  January  30, 1849. 

In  answer  to  the  discharge,  it  was  shown  that  the  plaintiff  for 
over  thirty  years  past  has  resided  in  Saratoga  County,  more  than 
one  hundred  and  fifty  miles  from  the  city  of  New  York,  where 
the  creditors  were  ordered  by  the  judge  to  show  cause  against 
the  discharge ;  that  the  order  to  show  cause  and  its  publication 
were  for  six  weeks  only,  instead  of  ten  weeks  as  required  by  law 
in  such  a  case ;  that  the  plaintiff  was  not  mentioned  in  the 
petition  or  affidavits  presented  to  the  judge,  as  a  creditor  or 
otherwise ;  that  neither  he  nor  his  attorney  received  any  notice 
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or  had  any  information  of  the  proceeding;  that  the  assignment 
of  the  insolvent  was  attested  by  only  one  witness,  and  was  not 
certified  by  the  county  clerk ;  and  various  other  objections  and 
defects  in  the  proceedings  were  insisted  upon.  On  the  grounds 
thus  taken,  the  plaintiff  claimed  that  the  discharge  was  utterly 
void,  and  should  be  disregarded. 

The  defendant  showed  that  the  note  on  which  the  judgment 
was  recovered,  was  indorsed  by  Allerton  to  E.  Curtis ;  and  in  his 
schedule  of  creditors  he  described  Curtis  as  a  creditor  for  $1000, 
on  a  note  made  by  Allerton  and  indorsed  by  the  defendant.  It 
did  not  appear  that  Curtis  ever  had  any  note  against  the  de- 
fendant, other  than  the  one  sued  by  the  plaintiff,  which  was 
transferred  by  Curtis  to  him  in  the  spring  of  1847. 

W.  C.  Russell^  for  the  defendant,  insisted  that  the  court  would 
not  try  the  question  of  the  validity  of  the  discharge  on  affidavits, 
but  would  require  the  plaintiff  to  contest  it  by  a  suit  on  the  judg- 
ment. He  cited  5  HiU,  245 ;  9  Wend.  431 ;  1  Cowen,  50,  228 ; 
20  John.  21 ;  9  ibid.  259 ;  1  Caines,  249. 

4SI  Scmxay  and  T.  G.  TalcoU^  for  the  plaintiff,  cited  2  Rev. 
Stat.  16, 23,  §  1, 5,  8  to  12, 29,  35 ;  1  Eev.  Laws,  464,  §  8  ;  Laws 
of  1847,  ch.  366,  page  470 ;  3  Barb.  Sup.  C.  E.  185  •  1  Wend. 
90, 156 ;  15  John.  183. 

Sandfokd,  J.  (after  advising  with  the  Chief  Justice,) — said, 
the  court  will  not  try  the  validity  of  an  insolvent's  discharge  upon 
affidavits.  But  it  does  not  follow  that  the  execution  must 
necessarily  be  set  aside  and  the  plaintiff  subjected  to  the  alleged 
probability  of  thereby  losing  his  debt,  although  he  shall  suc- 
ceed in  overturning  the  discharge,  and  which  is  now  secured  by 
the  levy.  The  proper  rule  to  be  adopted,  is  to  retain  the  levy 
and  direct  a  reference  or  an  issue  to  test  the  validity  of  the  dis- 
charge, whenever  it  is  made  presumptivelj'  to  appear  that  the 
discharge  may  be  successfully  assailed.  This  conforms  to  the 
practice  long  since  established,  in  respect  of  judgments  by  con- 
fession, which  defendants  seek  to  set  aside  on  the  ground  of 
fraud,  imposition,  usury,  or  the  like. 
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In  this  case,  withont  reference  to  numerous  otiher  points  made 
against  the  discharge,  there  are  two  which  furnish  a  strong  pre- 
sumption that  it  cannot  be  maintained.  One  is  the  defect  in  the 
publication  of  the  notice  of  the  order  to  show  cause ;  the  other 
is  the  omission  of  the  plaintiff  in  the  insolvent's  account  of  his 
creditors.  The  plaintiff  is  certainly  entitled,  as  the  case  now 
appears,  to  retain  the  security  he  has  obtained,  until  he  can  haye 
the  opportunity  of  bringing  these  objections  to  the  test  of  a 
regular  judicial  examination. 

An  order  must  be  entered  to  the  following  effect,  viz.  The 
motion  will  be  denied,  on  the  plaintiff's  serving  issues  to  try  the 
validity  of  the  discharge,  within  ten  days.  If  served,  the  de- 
fendant may  bring  into  court  the  amount  of  the  execution  and 
sheriff's  fees ;  or  he  may  give  a  bond  for  the  same,  with  sureties, 
to  be  approved  by  the  clerk  on  notice ;  and  on  his  doing  either, 
the  levy  is  to  be  set  aside.  The  issues  served,  are  to  be  tried  in 
this  suit,  by  the  court  and  a  jury,  (unless  a  jury  trial  be  waived,) 
and  they  are  to  present  two  questions :  1.  Had  the  oflBcer  who 
granted  the  discharge  to  the  defendant,  jurisdiction  or  authority 
ifor  that  purpose  when  it  was  granted  ?  2.  Was  the  defendant 
guilty  of  any  fraud  in  the  matter,  contrary  to  the  true  intent 
of  the  article  of  the  revised  statutes  relative  to  the  discharge  of 
debtors  from  their  debts  on  the  application  of  such  debtors  and 
their  creditors,  or  of  any  act  or  omission  specified  in  the  thirty- 
fifth  section  of  that  article.  The  plaintiff  is  to  serve  with  such 
issues,  a  specification  of  the  grounds  relied  upon  in  support  of 
each ;  the  defendant  may  propose  amendments  to  the  same ;  and 
if  the  parties  disagree,  the  issues  and  specifications  are  to  be 
settled  by  one  of  the  justices  of  the  court. 

The  costs  of  this  motion,  of  the  issues,  and  the  trial  and  subse- 
quent  proceedings  thereon,  to  be  disposed  of  by  the  court  here- 
after, on  motion  of  either  party. 
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St.  Auaitt  v.  De  Beixoedok. 

On  E  motion  to  eet  aside  a  warrant  of  attachment,  iaeued  aa  a  proTisional  remedy 
nnder  the  code,  the  plaintiff  may  read  affidavits  supplementary  to  those  on  which 
it  issued. 

An  attachment  will  not  be  granted,  unless  a  primA  facie  case  is  established  by  affida- 
Tits,  upon  positive  knowledge  ;  or  when,  from  peculiar  circumstances,  such  cannot 
be  obtained,  those  circumstances  must  be  stated  with  all  the  grounds  of  suspicion, 
so  as  to  satisfy  the  judge  of  the  existence  of  the  facts  relied  upon,  and  that  the 
plaintiff  has  furnished  the  best  evidence  in  his  power  to  establish  them. 
(Before  Oaklet,  Ch.  J.,  and  Sandfokd  and  Paine,  J.J.) 
Jan.  11 ;  Jan.  18,  1851. 

Appeal  from  an  order  at  chambere,  denying  a  motion  to  dis- 
charge an  attachment  issued  in  the  above  suit,  nnder  chapter 
four  of  title  seven  of  the  code.  On  the  argument  of  the  motion, 
the  plaintiff  was  permitted  to  read  an  affidavit  in  addition  to 
that  on  which  the  warrant  was  granted. 

S.  B.  H,  Judah^  for  the  defendant. 

W,  Ilutchina^  for  the  plaintiff. 

By  the  Coxjet.  Oakley,  Ch.  J. — ^There  are  two  questions 
which  arise  upon  this  appeal.  In  the  first  place,  can  supple- 
mental affidavits  be  introduced  in  support  of  the  original  affida- 
vits, upon  which  a  warrant  of  attachment  is  issued,  where  a 
motion  is  made  to  set  the  warrant  aside  ?  and  secondly,  is  there 
sufficient  shown,  upon  the  affidavit  in  this  case,  to  justify  the 
warrant? 

As  to  the  first  point,  we  entertain  no  doubt  as  to  the  right  -to 
introduce  supplemental  affidavits.  The  cases  under  the  code 
are  different  from  those  which  have  arisen  under  the  revised 
statutes,  where  the  jurisdiction  of  the  court  depended  upon  the 
facts  set  up  in  the  affidavits  on  which  the  warrant  was  granted. 
The  supreme  court,  in  this  district,  have  decided,  that  the  intro- 
duction of  supplementary  affidavits,  in  support  of  the  original 
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application,  is  proper,  and  in  that  opinion  we  concur.  {2forg^» 
V.  Aven/y  2  Code  Reporter,  92, 121.) 

Ab  to  the  other  point,  we  think,  the  two  affidavitB  taken 
together  are  sufficient  to  sustain  the  warrant  of  attachment 
We  will  avail  ourselves  of  this  occasion  to  state  the  views  bv 
which  we  shall  be  governed  in  granting  these  warrants. 

We  consider  it  proper  in  a  remedy  of  so  grave  a  character  as 
the  attachment,  in  effect,  tying  up  of  the  entire  property 
of  a  party  pending  a  suit,  that  the  affidavit  upon  whidi 
the  proceeding  is  authorized,,  should  be  explicit,  and  made  in 
general,  upon  positive  knowledge  of  the  deponents,  so  far  as  to 
establish  a  primA  fade  case.  In  general,  there  is  no  difficulty 
in  obtaining  the  affidavits  of  the  persons  who  give  the  informa- 
tion, on  which  the  plaintiff  desires  to  proceed ;  and  when  such 
affidavits  cannot  be  obtained  from  the  peculiar  circumstances  of 
the  case,  those  circumstances  must  be  stated,  with  all  the 
'  grounds  of  suspicion,  so  as  to  satisfy  the  judge  that  the  &ctB 
exist  on  which  .the  attachment  is  sought,  and  that  the  plaintiff 
has  produced  the  best  evidence  in  his  power  to  establish  them. 

All  the  justices  of  this  court  concur  in  the  rule  which  we 

have  now  declared. 

Appeal  dismissed. 


Hammond  *o.  Baker. 

Where  af^er  the  commencement  of  a  salt  in  this  court,  the  plaintiff  commences  anodier 
suit  for  the  same  cause  of  action  in  the  court  of  another  state,  and  after  takng 
testimony  in  his  suit  in  this  court,  breaks  off  and  proceeds  to  take  testimony  in  hb 
suit  in  the  foreign  state ;  this  court  has  no  power  to  make  an  order  restraining  faira 
from  prosecuting  the  latter  suit. 

The  court  will,  however,  make  an  order,  that  unless  he  elects  to  proceed  in  the  sot 
here,  and  thereupon  stipulates  to  stay  the  proceedings  in  the  fordgn  suit,  his  pro- 
ceedings in  the  suit  here  shall  be  stayed,  until  the  final  determination  of  the  foreign 
court,  with  leave  thereafter  to  either  party  to  apply  to  this  court  for  such  furtiier 
order  as  shall  be  just. 
Jan.  18,  1851. 

Ths  points  above  stated,  were  decided  on  a  motion,  by  Sahd- 
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FORD,  J.,  with  the  concurrence  of  Oakley,  Ch.  J.,  and  Paine,  J. 
This  was  a  suit  for  an  account,  &c.,  commenced  in  the  late  coui*t 
of  chancery.  The  complainant  resides  in  the  state  of  Ehode 
Island,  the  defendant  in  the  city  of  New  York.  Afterwards  the 
complainant  commenced  a  suit  against  the  defendant,  in  tlie 
supreme  court  in  equity  in  Rhode  Island,  for  the  same  cause  of 
action,  and  praying  for  the  same  relief.  Both  suits  were  put  at 
issue,  and  the  suit  here  referred  to  a  referee,  to  take  testimony, 
and  while  in  that  condition,  was  transferred  to  this  court.  Tlie 
referee,  at  intervals,  for  several  months,  was  engaged  in  taking 
testimony.  The  complainant  then  suddenly  suspended  the  exa- 
mination of  witnesses  here,  and  commenced  the  examination  of 
witnesses  in  the  suit  in  Rhode  Island,  including  one  or  more  of 
those  who  had  been  partially  examined  here.  Thereupon  the 
defendant  moved  for  an  order  restraining  the  complainant  from 
further  prosecuting  his  suit  in  Rhode  Island,  during  the  pen- 
dency of  his  suit  in  this  court.  After  hearing  counsel,  the  court 
decided,  as  stated  in  the  note  of  the  case,  that  its  power  did  not 
extend  to  restrain  a  resident  of  Rhode  Island  from  prosecuting 
there  a  suit  for  the  same  cause.  The  supreme  court  of  that  state 
will  control  parties  before  it,  so  as  to  prevent  wrong  and  oppres- 
sion. But  this  court  might  and  ought  to  prohibit  the  use  of  its 
process  and  proceedings  in  the  mode  practised  by  this  complain- 
ant. He  must  suspend  his  suit  there  or  here.  The  order  was 
made  as  before  stated. 

J,  Slossan^  for  the  plaintiff. 

C.  SweeiMy  and  TT.  O.  Hamrrumd^  for  the  defendant 


Vol.  m.  46 
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Lewis  v.  I^uebdell* 

An  application  to  Tacate  an  order  of  arreot,  puisoant  to  section  two  lian<&ed  and  four 
of  the  code,  must  be  made  before  the  bail  has  become  perfect.     It  must  be  made 
before  the  bail  hare  justified,  if  excepted  to ;  and  if  no  exception  be  taken,  theo 
before  the  time  for  excepting  has  txfAni.. 
Jan.  35, 1851. 

Motion  to  Bet  aside  an  order  of  arrest.  The  defendant  was 
arrested  under  the  order,  and  was  required  to  give  bail.  He 
accordingly  put  in  bail  to  whom  no  exception  was  taken  by  the 
plaintiff.  In  March  last,  judgment  was  recovered  against  the 
defendant  in  the  suit,  an  execution  was  issued  and  returned 
unsatisfied,  and  supplementary  proceedings  thereon  ensued 
against  the  principal.  An  action  was  subsequently  comm^iced 
against  his  bail,  whereupon  this  motion  was  made. 

A.  Ansan^  for  the  defendant 

C.  Shd^eTy  for  the  plaintiff. 

Oaklet.  Ch.  J.  (With  the  concurrence  of  Sandford  and 
Paine,  Justices.) — ^This  motion  is  made  with  a  view  to  dischaige 
the  bail  from  his  responsibility,  and  it  is  bottomed  on  the 
language  of  section  two  hundred  and  four  of  the  code  of  pro- 
cedure, which  provides  that  a  defendant  arrested  may  at  any 
time  before  the  justification  of  bail,  apply,  on  motion,  to  vacate 
the  order  of  arrest,  or  to  reduce  the  amount  of  bail.  The 
defendant's  idea  is,  that  as  the  bail  never  justified  in  this  case, 
the  matter,  is  still  open  for  him  to  move  to  vacate  the  order 
under  which  he  was  arrested.  The  plain  meaning  of  the  code 
is,  that  the  application  must  be  made  before  the  bail  have 
justified  if  excepted  to ;  and  if  not  excepted  to,  before  the  time 
for  taking  an  exception  has  elapsed,  and  the  bail  has  thereby 
become  perfect.  The  defendant,  by  submitting  to  put  in  and 
perfect  bail,  accedes  to  the  regularity  of  his  arrest  and  the 
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suflSciency  of  the  grounds  for  it.  The  object  of  the  provision  in 
the  code,  is  to  give  him  time  to  move  before  bail  shall  have 
been  perfected. 

Motion  denied. 


EOBEBTS  V.  "RakDEL. 

The  remedy  given  by  the  code  for  the  "  claim  and  delivery  of  perm>nal  property," 
cannot  be  maintained  where  the  defendant  haa  not  in  fact  or  in  law,  the  possession 
or  control  of  the  property  claimed. 

An  order  for  the  arrest  of  the  defendant  under  the  third  subdivision  of  section  one 
hundred  and  seventy-nine  of  the  code,  cannot  be  made  on  the  sherifTs  return  that 
the  property  has  been  removed  or  disposed  of,  if  it  appear  that  it  was  so  removed  or 
disposed  of  before  the  suit  was  commenced,  unless  it  also  appear  that  such  disposal 
was  made  to  defeat  the  action  or  expected  action  for  the  property. 

The  arrest  given  by  the  fiist  subdivision  of  section  one  hundred  and  seventy -nine  of 
the  code,  is  in  suits  for  damages  claimed  for  the  wrongful  taking  or  detaining 
property.  The  arrest  provided  in  the  third  subdivision,  is  in  suits  for  the  recovery 
of  the  identical  property  itself,  and  is  granted  where  the  party  has  attempted  to 
defeat  the  process  of  the  court  for  its  recovery  by  putting  it  out  of  his  hands  to 
prevent  its  seizure  by  the  sheriff. 

The  "  claim  and  delivery  of  personal  property  "  under  the  code,  is  a  substitute  for  the 
action  of  replevin  as  it  was  regulated  by  the  revised  statutes. 

That  action  was  a  possessory  action  for  the  recovery  of  q)ecific  property  in  the 
defendant's  possession  or  control,  with  damages  for  its  detention. 

If  the  property  were  removed  or  concealed  so  that  the  sheriff  could  not  find  it,  the 
revised  statutes  added  the  remedy  of  arrest  and  bail.  But  it  was  only  a  removal  or 
concealment  in  fraud  of  the  replevin  which  warranted  the  arrest. 

Before  the  revised  statutes,  the  action  of  replevin  was  purely  possessory,  and  could  not 
be  maintained  against  a  party  who  had  entirely  divested  himself  of  die  goods  claimed, 
except  where  a  distrainor  for  rent  proceeded  fraudulently  or  in  violation  of  the 
statute  regulating  distresses. 

Under  the  revised  statutes,  the  action  of  replevin  could  not  be  maintained  against  a 
party  who  had  neither  the  possession  nor  the  control  of  the  chatieli  claimed,  and 
had  not  parted  with  them  in  fraud  of  the  action.  The  plaintiff's  remedy  was  in 
trespass  or  trover. 

The  assumption  of  the  court  in  Cory  v.  ffotaling,  and  Olmsted  r.  Hoialitig,  1  Hill 
311,  317,  that  replevin  was  a  concurrent  remedy  in  all  cases  with  trespass  de  honis 
aspartatis,  was  not  well  founded. 
(Before  Oaklst,  Ch.  J.,  and  Sandford  and  Pairb,  J. J.) 
Jan.  11 ;  Jan.  25, 1851. 
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This  was  an  appeal  from  an  order  made  at  chambera,  dis- 
charging an  order  for  the  arrest  of  the  defendant,  made  under 
the  third  subdivision  of  section  179  of  the  code  of  procedure. 
The  defendant  had  been  arrested  under  that  order,  and  impri- 
soned for  default  of  bail.  The  action  was  brought,  in'  form,  for 
the  recovery  of  the  possession  of  personal  property.  The  plain- 
tiff, claiming  a  delivery  of  the  property,  placed  in  the  hands  of 
the  sheriff,  an  aflSdavit  and  a  requisition  for  its  delivery,  pursu- 
ant to  §§  207  and  208  of  the  code,  with  the  proper  security. 

The  sheriff  certified,  that  the  property  had  been  concealed, 
removed,  or  disposed  of,  so  that  he  could  not  find  or  take  it. 
Thereupon  the  justice  at  chambers  made  the  order  for  the 
defendant's  arrest.  The  plaintiff's  affidavits,  for  the  delivery 
and  the  arrest,  showed,  that  the  action  was  brought  for  the  con- 
version of  a  bond  of  the  state  of  Texas,  which  was  delivered  by 
the  plaintiff  to  the  defendant,  as  a  broker,  to  sell  for  not  le^ 
than  forty  per  cent,  on  the  amount  of  principal  and  interest ; 
and  which  the  defendant,  some  months  prior  to  the  suit,  sold  for 
forty  per  cent,  on  the  amount  of  the  principal  only.  That  the 
plaintiff,  thereupon,  demanded  of  him  the  bond  itself,  and  also 
the  amount  of  it,  at  the  price  limited  for  its  sale ;  neither  of 
which  demands  was  complied  with  by  the  defendant.  The  affi- 
davits further  alleged,  that  the  bond  was  obtained  by  the 
defendant,  with  the  fraudulent  intent  to  convert  it  to  his  own 
use.  After  his  arrest,  the  defendant  offered  to  give  to  the  sheriff 
the  bail  for  his  appearance ;  but  the  sheriff  required  the  under- 
taking prescribed  in  §  211  of  the  code. 

K  FUch  Smithy  for  the  plaintiff. 

D.  Oovld^  for  the  defendant. 

Bt  the  Coubt.  Sandfobd,  J. — The  first  question  arising  on 
this  appeal  is,  whether  the  plaintiff  can  bring  an  action  "to 
recover  the  possession  of  personal  property,"  in  a  case  like  this. 
By  his  own  showing,  the  defendant  parted  with  the  property 
long  before  the  suit  was  commenced ;  and,  whatever  it  may  be 
called,  the  suit  is  really  one  to  recover  damages  for  the  conve^ 
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sion  of  the  property.  We  have  examined  the  subject  with 
much  care,  and  are  clearly  of  the  opinion,  that  the  plaintiff  is 
not  entitled  to  the  remedy  which  he  claimed,  and  which  was 
granted  to  him  by  the  order  at  chambers. 

That  order  is  one  of  the  "  provisional  remedies,"  established 
by  the  seventh  title  of  the  code.  The  claim  and  delivery  of 
personal  property  is  itself  one  of  those  provisional  remedies,  and 
the  order  in  question  is  consequent  upon  the  failure  of  that 
remedy.  Arrest  of  the  party  is  provided  by  the  title  cited,  in 
five  classes  of  cases.  The  first  embraces,  among  others,  actions 
for  the  recovery  of  damages,  for  wrongfully  taking,  detaining, 
or  converting  property.  This,  beyond  dispute,  applies  to  the 
plaintiff's  cause  of  action  here.  The  third  class  is  thus  expressed : 
"  In  an  action  to  recover  the  possession  of  personal  property, 
unjustly  detained,  where  the  property,  or  any  part  thereof,  has 
been  concealed,  removed,  or  disposed  of,  so  that  it  cannot  be 
found  or  taken  by  the  sheriff."    (Code,  §  179,  sub.  1,  3.) 

The  bail  required,  in  the  first  class,  is  for  appearance  to 
answer  the  process  of  the  court ;  that  required  in  the  third 
class,  is  virtually  for  the  payment  of  the  judgment  which  may 
be  recovered  in  the  action.  It  is  evident,  that,  in  all  cases 
arising  under  the  third  subdivision,  the  plaintiff  may  claim  an 
arrest  and  bail  under  the  first,  which  gives  the  arrest  in  an 
action  for  wrongfully  detaining  property.  But  to  obtain  the 
airest  and  security  provided  by  the  third  subdivision,  besides 
the  unjust  detention,  it  must  be  shown,  that  the  property  sought 
to  be  recovered,  has  been  concealed,  removed,  or  disposed  of,  so 
that  it  cannot  be  found  or  taken  by  the  sheriff.  In  this  clause, 
we  find  the  real  distinction  between  the  two  kinds  of  arrest. 
The  first  is  given  in  suits  for  damages,  claimed  for  thfe  wrongful 
taking  or  detaining  of  property.  The  second  is  given  in  suits 
where  the  party  seeks  the  recovery  of  the  identical  property 
itself.  Such  a  suit,  in  our  judgment,  can  be  brought  only  when 
the  property  is  in  the  possession,  or  under  the  control,  of  the 
person  who  is  made  defendant.  To  bring  an  action  against 
John  Doe,  to  recover  the  possession  of  goods,  which  the  plain- 
tiff knows  he  has  long  since  sold  and  delivered  to  Richard  Koe, 
is  idle  and  unmeaning. 
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This  is  made  more  manifest  by  the  clause  already  stated,  on 
which  the  whole  thing  turns.  The  goods  must  have  been  con- 
cealed, &c.,  so  that  the  sheriff  cannot  take  them.  The  words 
are,  "  has  been  "  removed,  &c.  Now,  although  a  sale  of  the 
property  by  the  defendant,  months  before  the  suit,  will  have  the 
effect  to  prevent  the  sheriff  from  taking  the  goods  from  him ; 
we  think  it  quite  apparent,  that  such  was  not  the  disposal 
intended  by  this  section.  If  it  were,  there  would  have  been  no 
occasion  to  add  the  words,  '^  so  that  it  cannot  be  found  or  takeo 
by  the  sheriff."  The  provision,  without  those  words,  would  have 
been  complete  to  reach  every  case' where  the  defendant  had 
parted  with  the  property  illegally  taken  or  detained.  The 
words  just  quoted,  were  added  to  qualify  the  provision,  and 
limit  it  to  cases  where  the  defendant  had  not  only  disposed  of 
the  property,  but  had  disposed  of  it,  so  as,  and  in  order,  to  pre- 
vent the  sheriff  from  executing  the  process  for  its  delivery ; 
which  could  only  be  after  the  commencement  of  the  suit,  or 
after  the  sheriff,  by  the  receipt  of  the  process,  was  entitled  to 
make  such  delivery;  or  when  made  with  a  view  to  defeat 
expected  process,  which  would  be  a  disposal  in  iraud  of  the 
law. 

To  test  this  conclusion,  let  us  examine  the  chapter  entitled, 
"  Claim  and  delivery  of  personal  property,"  out  of  which  the 
arrest  in  question  arises.  Section  206  enacts,  that  in  an  action 
"  To  recover  the  possession  of  personal  property,"  the  plaintiff 
may,  when  he  issues  the  summons,  or  at  any  time  before  an- 
swer, "  claim  the  immediate  delivery  of  such  property,"  as  pro- 
vided in  that  chapter.  Thus,  the  action  is  to  be  one,  not  for 
dcmiagea  for  illegally  taking,  detaining,  or  converting  property, 
nor  for  the  value  of  such  property ;  but  it  is  for  the  recovery  of 
the  possession  of  the  property  itself.  To  this  end,  the  remedy 
claimed  is  the  delivery  of  the  veiy  property,  which  the  sheriff 
cannot  do,  in  a  suit  against  one  who  has  not  the  thing  to  be 
delivered. 

This  distinction,  between  actions  to  recover  damages,  for  the 
wrongful  taking  or  detaining  goods,  and  actions  for  the  recovery 
of  specific  personal  property,  is  maintained  in  the  judgment  to 
be  rendered,  as  well  as  in  process — (Code,  §  246,  subd.  2.)   And 
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if  onder  section  206,  an  action  to  recover  the  possession  of  per- 
sonal property,  may  be  brought  against  one  who  has  sold  and 
delivered  it,  and  has  neither  the  possession  nor  the  control  of  it ; 
why  may  not  an  action  to  recover  the  possession  of  real  property, 
or  to  recover  real  property,  be  brought  against  any  person  who 
once  possessed  or  claimed  it,  though  he  has  sold  his  right  and 
parted  with  his  possession  to  others  f 

We  cannot  see  how  an  action  can  be  said  to  be  brought  to  re- 
cover the  possession  of  a  specific  chattel,  when  it  is  brought 
against  a  party  who  avowedly  has  not  the  chattel,  and  from 
whom  no  power  of  the  court  can  procure  it. 

To  return  to  the  code.  The  affidavit  to  be  made  by  the  plain- 
tiff must  state,  among  other  things,  "That  the  property  is 
wrongfully  detained  by  the  defendant,"  and  the  alleged  cause 
of  the  detention  thereof. — (§  207.)  This  assumes  that  the  pro- 
perty is  in  the  possession  or  control  of  the  defendant  It  is  a 
detention,  by  him,  existing  at  the  time  the  affidavit  is  made ;  else 
how  can  the  party  make  oath  that  it  is  wrongfully  detained  hy 
the  defendant  f  Then  in  executing  the  process,  the  sheriflF  of 
the  county  where  the  property  is  supposed  to  be,  is  required  to 
take  it  irom  the  defendant  and  deliver  it  to  the  plaintiff. — (§  208 ; 
and  see  §  211,  214.)  Without  pursuing  minutely,  the  details  of 
the  chapter,  they  all  proceed  upon  the  basis  of  an  action  against 
specific  property,  and  are  addressed  to  giving  it  effect  against 
such  property,  in  the  possession  of  the  defendant.  The  only  pro- 
vision against  the  defendant's  person,  is  that  already  commented 
upon,  and  is  given  when  through  his  act  the  sheriff  is  prevented 
from  executing  the  process  issued  to  take  the  property  out  of  his 
possession. 

Unless  we  are  right  in  our  interpretation  of  these  provisions, 
we  must  hold  that  the  legislature  has  provided  two  distinct  pro- 
visional remedies,  in  all  cases  where  under  the  former  system, 
trespass  or  trover  could  be  maintained ;  by  one  of  which  the  defen- 
dant may  be  held  to  give  the  special  bail  of  the  old  system,  and 
by  the  other  may  be  required  to  give  secm'ity  to  pay  the  judg- 
ment that  may  be  recovered  in  the  action ;  and  the  latter  remedy 
being  so  much  more  efficacious  than  the  other,  it  will  of  course 
supersede  it  altogether.    It  is  a  remedy  as  insisted  on  in  this 
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action,  which  in  all  cases  of  the  alleged  wrongful  taking  or  de- 
taining of  personal  property,  will  subject  defendants  who 
have  disposed  of  the  property  however  innocently,  to  impri- 
sonment from  the  commencement  of  the  suit,  until  its  terminar 
tion,  unless  they  can  give  security  to  pay  the  judgment  sought ; 
and  if  a  judgment  be  recovered,  until  they  pay  it,  or  are  dis- 
charged under  the  insolvent  laws.  , 

We  cannot  be  induced  to  believe,  that  the  legislature  intended 
to  make  such  a  harsh  and  violent  change  in  the  law ;  one  so  in- 
consistent with  tlie  other  provisions  for  arrest  contained  in  the 
same  sectioB,  and  so  totally  at  variance  with  the  whole  tendency 
of  our  legislation  for  the  last  twenty  years,  in  respect  to  impri- 
sonment upon  civil  process ;  and  we  are  entirely  satisfied  Uiat 
the  provisions  of  the  code,  construed  in  their  plain  and  fidr  im> 
port,  lead  to  no  such  result. 

We  think  the  remedy  contained  in  subdivision  one  of  the  one 
hundred  and  seventy-ninth  section,  was  designed  for  precisely 
such  cases  as  tliat  of  the  plaintiff  in  this  suit ;  and  that  the  strin- 
gent  provision  in  the  third  subdivision,  was  intended  to  execute 
justice  upon  parties  who  should  attempt  to  defeat  the  process  of 
tiie  court  in  suits  to  recover  specific  property,  by  putting  the  pro- 
perty out  of  their  hands,  and  thereby  preventing  its  seizure  by 
the  sheriff. 

A  history  of  the  enactment  coiToborates  this  opinion.  It 
appears,  for  the  first  time,  in  the  amended  code  of  1849.  The 
bail  required  in  such  a  case  in  the  code  of  1848,  and  in  the 
action  of  replevin  by  the  revised  statutes,  was  the  ordinary  spe- 
cial bail  that  the  person  of  the  defendant  should  be  amenable  to 
the  process  in  the  action.  No  change  in  this  respect  was  proposed 
by  the  commissioners  on  practice  and  pleadings  in  1849,  and 
die  change  was  made  by  the  legislature  of  that  year,  in  their 
amendments  to  the  code  of  1848. 

We  were  referred  by  the  plaintiff's  coimsel  to  the  cases  of 
Cary  v.  Jlotaling^  and  Olnisted  v.  HoicHing^  in  the  late  supreme 
court,  (1  Hill,  311,  317,)  as  authority  that  replevin  could  be 
Hiaintained,  after  the  party  had  sold  and  parted  with  the  goods 
which  he  had  illegally  taken  or  detained.    There  is  no  doubt 
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that  the  "  claim  and  delivery  of  personal  property,"  in  the  cpde, 
was  intended  as  a  substitute  for  the  provisional  relief  theretofore 
obtained  in  the  action  of  replevin.  (Eeport  of  Commissioners  of 
Practice,  &c.,  in  1848,  p.  169.)  We  have,  therefore,  maturely  con- 
sidered these  authorities.  The  question  really  controverted,  in 
the  first  case  cited,  was  whether  trespass  would  lie  under  the 
circumstances ;  and  in  the  second,  whether  a  partner  who  had 
not  participated  in  the  fraud,  could  be  made  liable  in  tort  with 
his  guilty  co-partner.  It  was  undoubtedly  assumed  by  the  judge 
who  delivered  the  opinion  of  the  court,  that  replevin  could  be 
maintained  in  all  cases  where  the  party  could  bring  trespass 
de  hanU  asportaiis  ;  but  he  did  not  discuss  the  point,  and  it  does 
not  appear  to  have  been  presented.  The  evidence  showed  that 
the  defendants  had  sold  the  goods  before  the  suits  were  brought, 
and  therefore  the  point  existed  in  the  cause,  although  it  was  not 
noticed.  As  the  law  then  stood,  the  only  arrest  authorized  in 
replevin,  was  that  now  provided  in  the  first  subdivision  of  section 
179  of  the  code,  and  the  party  could  be  held  to  bail  with  the 
same  effect  in  trespass.  The  point  was  therefore  of  no  practical 
importance. 

Was  the  assumption  of  the  judge  in  the  cases  in  Ist  Hill, 
warranted  by  the  law  as  it  then  existed?  Previous  to  the 
revised  statutes  replevin  could  not  have  been  maintained  in 
those  cases.  Although  learned  judges,  by  way  of  illustration, 
frequently  said  before  the  revised  statutes,  that  replevin  would 
lie  wherever  trespass  could  be  brought,  they  did  not  intend  to 
say  that  they  were  concurrent  remedies  in  all  cases.  Wherever 
trespass  would  lie,  and  the  goods  were  possessed  by  the  defend- 
ant, replevin  could  be  maintained ;  and  this  was  all  that  those 
judges  intended  to  assert.  The  same  remark  might  be  made  as 
to  most  of  the  instances,  in  which,  since  the  revised  statutes, 
judges  have  said  that  replevin  would  lie  wherever  the  party 
could  maintain  trespass  or  trover. 

We  repeat,  that  before  the  revised  statutes,  there  was  no  such 
thing  in  this  state,  as  replevin  against  a  party,  after  he  had 
entirely  divested  himself  of  the  possession  and  control  of  the 
goods  claimed ;  except  in  the  single  case  of  distress  for  rent, 
where  the  distrainor  had  proceeded  fraudulently,  or  contrary  to 
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the  statute,  permitting  a  replevin  within  five  days.  (By  frand 
in  the  proceedings,  we  mean  some  act  of  the  distrainor  analogous 
to  the  driving  of  a  distress  out  of  the  hundred  or  shire  in  Eng- 
land.) The  action  was  purely  possessory.  It  sought  the  specific 
goods,  and  was  fruitless  unless  the  goods  were  seized,  or  other 
goods  taken  from  the  defendant  in  withernam,  in  the  excepted 
case  just  stated,  as  a  substitute  for  those  distrained,  on  the  dis- 
trainor liaving  eloigned  the  latter  beyond  the  reach  of  the  sheriff. 
The  judgment  was  for  the  property  already  seized  and  restored 
to  the  plaintiff,  with  damages  for  its  detention.  There  was  no 
judgment  for  its  value,  or  for  any  other  damages.  Hence  the 
action  always  ensued  immediately  on  the  taking  of  the  property. 
It  was  even  contended,  on  distresses  for  rent,  (which  at  that 
period  were  the  origin  of  most  of  the  actions  of  replevin,)  that 
the  suit  could  not  be  brought  after  the  five  days  within  which 
the  tenant  was  permitted  to  make  a  replevy,  although  it  were 
commenced  before  an  actual  sale  of  the  distress.  We  refer,  for 
tlie  state  of  the  action  before  the  revised  statutes,  to  Co.  Litt  145 
b.;  Bacon's  Abr.,  Keplevin,  A.;  2  Dunlap's  Pr.  862,  880; 
Graham's  Pr.  55,  726,  1st  Ed. ;  and  Jaccb  v.  King^  5  Taunt 
451. 

The  revised  statutes  extended  the  action  of  replevin,  to  cases 
where  the  original  taking  of  goods  was  lawfiil  and  they  were 
wrongfnlly  detained ;  and  it  is  described  to  "be  brought  for  the 
recovery  thereof,  and  for  the  recovery  of  damages  "  for  the  un- 
just caption  or  detention.  The  form  of  the  writ  is  prescribed, 
thus :  "  Whereas  A.  B.  complains  that  C.  D.  has  taken  and  does 
unjustly  detain  (or  '  does  unjustly  detain,'  as  the  case  may  be; ") 
and  it  commanded  the  sheriff,  on  receiving  security  for  a  return 
of  the  goods,  if  a  return  should  be  adjudged,  &c.,  to  replevy  the 
goods  and  deliver  them  to  the  plaintiff,  and  to  summon  the  de- 
fendant ;  and  if  he  could  not  find  the  goods,  then  to  take  the 
body  of  the  defendant,  &c.  The  statute  next  prescribed  the 
manner  of  executing  the  writ,  by  delivering  the  possession  of 
the  property  to  the  plaintiff.  (2  R.  S.  522,  &c.,  §  1,  6,  8. 10.) 
"  K  the  property  described  in  the  writ,  have  been  removed  or 
concealed  so  that  the  sheriff  cannot  make  delivery  thereof,"  he 
was  required  to  arrest  the  defendant,  who  was  thereupon  to  give 
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bail  as  in  personal  actions.  (Ibid.  §  11, 12, 22  to  27.)  This  was 
a  substitute  for  the  capias  in  witJiemavi  of  the  common  law,  and 
was  extended  to  all  cases  of  replevin.  The  declaration  (§  36,) 
is  again  carefully  limited  to  a  detention  existing  at  the  com- 
mencement of  the  suit.  The  whole  statute,  without  citing  it 
more  at  large,  shows  that  the  action  was  still  a  possessory  action 
against  personal  property,  extended  to  cases,  where  before,  even 
if  the  goods  were  in  the  defendant's  custody,  trover  or  detinue 
were  the  only  remedies. 

By  the  revised  statutes,  several  valuable  changes  were  made 
in  the  practice  in  replevin,  besides  the  substitute  of  the  arrest 
before  mentioned ;  among  others,  a  judgment  for  the  value  of 
the  property  and  damages,  when  the  plaintiiF  has  not  obtained 
the  goods  by  the  replevin.  The  language  of  the  eleventh  section 
before  cited,  taken  in  connexion  with  the  nature  of  the  action 
as  declared  by  the  first  section,  and  the  form  of  the  writ  and  the 
declaration,  was  plainly  limited  to  a  removal  of  the  property 
made  to  avoid  the  service  of  the  writ.  It  seems  to  us  entirely 
incongruous,  to  make  the  statute  say,  when  the  writ  is  given 
only  for  a  present  detention,  that  the  party  shall  be  arrested 
under  it,  for  a  disposal  of  the  property  made  before  it  was  issued. 
We  do  not  intend  to  speak  of  removals  in  fraud  of  the  law  when 
a  writ  was  expected. 

The  revisers,  in  proposing  the  changes  in  replevin,  say  it  has 
been  extended  so  as  to  make  it  a  substitute  for  detintce^  and  a 
concurrent  remedy  with  trespass  and  trover,  in  all  cases  of  the 
unlawful  caption  or  detention  of  personal  property.  We  sup- 
pose the  latter  expression  was  used  by  the  revisers,  in  the  same 
sense  that  it  was  before  that  time  used  by  judges,  in  comparing 
replevin  with  trespass,  as  we  have  already  mentioned.  We  do 
not  imagine  that  the  revisers  intended  to  say,  that  by  their  pro- 
posed change,  replevin  could  be  brought  against  the  bailee  of  a 
horse,  a  year  after  he  had  sold  the  horse  to  a  stranger.  In  fine, 
we  are  fully  convinced,  that  the  revised  statutes  did  not  warrant 
the  bringing  of  replevin  in  a  case  like  the  one  before  us,  and  that 
the  assumption  to  that  effect  in  the  cases  cited  from  1st  Hill, 
was  unfounded. 

Such  being  our  conclusion,  and  all  agreeing  that  the  "  claim 
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and  delivery  of  personal  property"  nnder  the  code,  is  a  substitute 
for  replevin  as  it  before  existed ;  it  fortifies  our  opinion  founded 
upon  the  code  itself,  that  this  provisional  remedy  cannot  be 
maintained  against  a  party  who  has  not  in  fact  or  in  law  the 
possession  or  control  of  the  property  claimed. 

Some  stress  was  laid  on  the  addition  in  the  code  of  the  words 
^^  disposed  of,"  to  the  removal  or  concealment  mentioned  in  the 
eleventh  section  of  the  revised  statutes.  We  think  this  was 
intended  to  provide  for  the  event  of  the  defendant's  selling  or 
otherwise  parting  with  the  property  in  fraud  of  the  action  ;  as 
for  example,  after  the  action  was  commenced  and  before  service 
by  the  sheriff.  It  cannot  be  supposed  that  those  words  were  de- 
signed to  change  the  whole  nature  of  the  remedy  substituted 
for  replevin,  and  to  give  it  a  scope  vastly  wider  than  its  original 
ever  had  obtained. 

Upon  the  whole,  we  entertain  no  doubt  that  the  plaintiff  has 
misconceived  his  remedy,  and  that  an  order  for  arrest  under  the 
third  subdivision  of  section  179  of  the  code,  cannot  be  made  in 
a  case  like  this. 

It  should  be  stated,  in  conclusion,  that  all  the  judges  of  this 
court  have  been  consulted,  and  concurred  in  this  opinion. 

The  order  appealed  from  must  be  affirmed. 


WmXE  V.  CUHMIKGS. 

Where  there  are  allegations  in  the  complaint,  an  andwer  to  which,  on  oath,  might  anb- 
ject  the  defendant  to  a  criminal  prosecution,  the  defendant  may  put  in  a  swon 
answer  stating  that  fact,  and  answering  the  residue  of  the  complaint  in  the  asnal 
manner.     Such  an  answer  will  put  in  issue  the  allegations  so  excepted. 

After  retaining  a  pleading  nineteen  dasrs,  the  party  served  cannot  return  it  on  the  gToand 
that  it  is  irregular  or  defective. 

On  returning  a  pleading  as  defective,  e.  g.  for  not  being  verified,  the  party  served  with 
it  must  point  out  the  defect  to  the  adverse  party. 
January  25,  1851. 

The  complaint,  setting  forth  a  libel,  was  verified  by  oatL 
The  defendant's  attorney  served  an  answer,  which  was  not  veri- 


CASES  OF  PRACTICE,  &c.  717 

White  ▼.  GummingB. 


fied.  The  plaintiff's  attorney  kept  it  nineteen  days,  and  then 
returned  it,  with  a  message  that  the  answer  was  defective  and 
would  not  be  received,  but  without  pointing  out  the  defect. 
Thereupon,  the  time  for  answering  having  expired,  the  plaintiff 
applied  at  the  special  term  for  judgment  as  on  a  failure  to 
answer. 

Oakley,  Ch.  J.  (with  the  concurrence  of  Sandford  and  Paine, 
Justices.)  Tlie  application  is  opposed  on  two  grounds,  the  prac- 
tice in  respect  of  both  of  which  is  virtually  settled,  but  we  deem 
it  well  to  mention  it  again.  1.  It  is  objected,  that  the  nature  of 
the  libel  is  such,  that  the  defendant  ought  not  to  be  required  to 
answer  on  oath,  because  the  matters  to  be  stated  might  subject 
him  to  a  criminal  prosecution.  2.  That  the  plaintiff  kept  the 
answer  so  long,  he  cannot  treat  it  as  a  nullity ;  and  moreover, 
he  has  no  right  to  return  it,  unless  he  pointed  out  the  defect. 

The  objections  are  all  well  taken.  As  to  the  first,  the  rule 
was  adopted  and  the  practice  correctly  laid  down  in  Hill  v. 
Mvller^  2  Sand.  684.  The  defendant  need  not  admit  or  deny 
the  allegations,  which  he  will  state  in  his  answer  on  oath,  he 
might  subject  himself  to  a  criminal  prosecution  by  answering. 
This  statement  will  put  in  issue  such  allegations.  As  to  the 
residue  of  the  complaint,  he  will  answer  in  the  usual  manner. 
2.  Th^  plaintiff,  by  keeping  the  answer  so  long,  was  barred  from 
objecting  to  its  form.  And  on  returning  it,  if  it  had  been  in 
time,  he  was  bound  to  point  out  the  nature  of  the  alleged  defect. 
It  was  so  held  in  Laimbeer  v.  Allen^  2  Sand.  648.  The  practice 
pursued  by  the  plaintiff  was  not  reasonable,  and  we  are  not  dis- 
posed to  sustain  it.  The  defendant  is  at  liberty  to  answer  in  the 
mode  before  mentioned. 

Application  denied. 
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Chichesteb  and  others  v,  Liyinoston  and  othere. 

Where  the  examination  of  a  party  aa  a  witness  before  the  trial  is  soaght  merely  to 

avoid  the  necessity  of  calling  him  at  the  trial,  it  can  only  take  place  after  iaEos 

joined. 
A  party  may  be  examined  conditionally,  aa  other  witnesses,  where  he  is  about  to  oepart 

from  the  state,  or  on  special  application  for  lilie  causes ;  but  such  examinarion  can 

only  be  had  on  the  previous  order  of  the  court. 
Whether  he  may  be  so  examined  by  way  of  discovery,  under  a  special  order,  to 

enable  the  adverse  party  to  answer  or  reply,  Quere. 
Jan.  25,  1851. 

The  points  presented,  and  the  matters  bearing  upon  them,  are 
stated  in  the  decision. 

a.  Goodman^  for  the  plaintiff. 

Z.  H.  Marshy  for  the  defendants. 

Campbell,  J. — ^The  defendant,  Livingston,  was  served  with  a 
subpoena  to  attend  before  a  justice  of  this  court  for  the  purpose 
of  being  examined,  pursuant  to  the  provisions  of  chapter  sixth 
of  the  twelfth  title  of  the  code.  The  complaint  and  answer  have 
been  served,  but  no  reply  has  been  put  in.  The  counsel  for  the 
plaintiffs  admitted  that  he  intended  to  reply,  and  the  counsel 
for  the  defendants  insists  that  such  examination  of  the  defendant 
Livingston  cannot  be  had  until  the  reply  has  been  put  in,  and 
the  case  is  at  issue.  I  held  in  the  case  of  BaUnani  v.  Grashein^ 
2d  Code  Reporter  75,  that  a  party  cannot  be  examined  as  a 
witness  in  the  cause,  until  the  pleadings  are  all  in  and  the  cause 
is  at  issue. 

Chapter  sixth  of  the  code  declares  that  no  action  to  obtain  a 
discovery  under  oath  in  aid  of  the  prosecution  or  defence  of 
another  action  shall  be  allowed,  but  a  party  to  an  action  may 
be  examined  as  a  witness  at  the  instance  of  the  adverse  party, 
and  this  examination  may  be  had,  either  at  the  trial  or  at  any 
time  before  trial.     It  is  also  provided  (§  395,)  that  "  a  party 
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examined  by  an  adverse  party,  as  in  this  chapter  provided,  may 
be  examined  on  his  own  behalf  in  respect  to  any  m9,tt&r  j>ertinent 
to  the  i88ue,^^  It  would  seem  that  the  issue  was  first  to  be  made 
up  between  the  parties  before  the  examination  could  take  place. 
This  chapter  was  enacted  by  the  legislature  substantially  as 
reported,  and  the  commissioners  in  reporting  it  say,  "The 
provisions  contained  in  this  chapter  we  have  considered  so 
important  to  the  success  of  our  system,  that  from  the  first  we 
have  contemplated  their  introduction.  Meantime  the  legislature, 
at  their  late  session,  have  passed  an  act  upon  the  subject.  That 
act  however  contemplates  the  examination  at  the  trial  only. 
"We  think  it  important  to  extend  it,  so  as  to  permit  the  examina- 
tion to  take  place  before  the  trial,  at  the  option  of  the  party." 
They  add,  "  One  of  the  great  benefits  to  be  expected  from  the 
examination  of  the  parties  is,  the  relief  it  will  afford  to  the  rest 
of  the  community  in  exempting  them,  to  a  considerable  degree, 
from  attendance  as  witnesses,  to  prove  facts  which  the  parties 
respectively  know  and  ought  never  to  dispute,  and  would  not 
dispute,  if  they  were  put  to  their  oaths.  To  eflFect  this  object  it 
should  ^eem  necessary  to  permit  the  examination  beforehand, 
that  the  admission  of  the  party  may  save  the  necessity  of  a 
witness." 

The  party  is  to  be  examined  as  a  witness.  He  may  be 
examined  at  the  trial,  or  before  the  trial,  on  matters  pertinent  to 
the  issue.  lie  is  examined,  to  prevent  the  necessity  of  other 
persons  attending  as  witnesses,  to  prove  facts  which  the  parties 
themselves  know  and  ought  not  to  dispute.  The  law  passed  by 
the  legislature  previous  to  the  code,  was  like  the  recent  English 
act,  and  provided  only  for  the  examination  of  the  party  at  the 
trial  of  the  cause.  The  code  has  provided  in  addition,  that  such 
examination  may  be  had  before  the  trial  so  that  the  proceedings 
at  the  trial  may  thus  be  often  materially  shortened. 

But,  though  the  code  has  abolished  actions  for  a  discovery,  it 
has  been  thought  by  some,  that  a  discovery  may  be  had  in  the 
same  action,  where  such  discovery  is  necessary,  in  order  to 
enable  the  party  seeking  the  discovery  to  answer  or  reply. 
This  may  be  so,  but  in  that  case  such  examination  ought  not  to 
take  place,  unless  by  special  order  of  the  court,  on  cause  shown 
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by  affidavit,  as  to  the  necessity  of  the  examination.  The  party 
examined  is  entitled  to  be  examined  on  his  own  behalf,  on 
matters  pertinent  to  the  issue.  This  privilege  he  cannot  well 
avail  himself  of,  if  he  is  summoned  for  examination,  before  he 
has  answered  or  replied.  The  fair,  and,  as  it  seems  to  me,  Ixue 
construction  of  the  code  is,  that  the  examination  of  the  party 
should  take  place  after  issue  joined.  But  there  may  be  exceptions. 
Ther  party  is  to  be  examined  as  a  witness,  and  he  may  be  exa- 
mined conditionally.  If  he  is  about  to  depart  out  of  the  juris- 
diction of  the  court,  and  it  shall  be  made  to  appear  that  his 
adversary  will  probably  be  unable  to  examine  him  after  issue 
joined,  or  to  examine  him  on  the  trial  of  the  cause,  then  such 
examination  may  doubtless  be  had  before  issue,  in  the  same 
manner  as  that  of  any  other  witness  in  the  cause,  who  is  about 
to  depart  from  the  state. 

As  this  is  an  interesting  and  important  question  of  practice,  I 
have  conferred  with  all  my  associates,  and  they  are  all  of  opinion 
with  me,  that  where  a  party  is  examined  as  a  witness,  before  the 
trial,  merely  for  the  purpose  of  avoiding  the  necessity  of  calling 
him  at  the  trial,  then  such  examination  can  only  take  place  after 
issue  joined. 

I  do  not  mean  to  decide,  nor  is  it  necessary  to  determine  in 
disposing  of  this  motion,  whether  a  party  can  be  examined  by 
his  adversary,  in  order  to  enable  the  adversary  to  answer  or 
reply.  It  is  possible  that  a  case  might  be  presented,  where 
it  would  be  evident  that  the  ends  q{  justice  required  such 
an  examination  before  answer  or  reply,  eyen  imder  the  present 
law,  which  gives  the  absolute  right  to  such  examination  after 
issue  joined. 

In  the  case  before  us,  there  is  no  pretence  that  the  party 
sought  to  be  examined  is  about  to  depart  from  the  state,  nor  has 
any  special  application  for  his  examination  been  made,  founded 
upon  any  facts  showing  the  necessity  for  such  examination,  in 
ordca*  to  enable  the  plaintiff  to  reply.  I  shall  not,  therefore, 
direct  the  examination  of  the  defendant  to  proceed,  but  the 
plaintiff  may,  if  he  chooses,  renew  the  application,  founded  upon 
affidavits,  showing  the  necessity  for  such  examination,  before  he 
replies,  if  in  his  judgment  such  necessity  exists.    In  the  cases 
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of  Porter  v.  EUiot^  2  Sand.  S.  0.  R.  667,  and  Anderson  v. 
Johnson^  1  ibid.  713,  cited  on  the  argoment,  the  causes  were  at 
issue. 


Lentilhon  v.  Thb  Mayob,  Aldebmen,  and  Oommonalty  of  thk 

CrrY  of  New  York. 

A  judgment  upon  a  verdict  is  not  perfected,  under  the  code,  until  entered  in  the  judg- 
ment-book,  with  the  amount  of  costs  (if  any)  recoverable,  inserted  therein. 

Until  so  entered,  it  is  not  a  judgment  from  which  an  appeal  can  be  taken  to  the 
general  term. 

If  tlie  prevailing  party  neglect  to  complete  his  judgment,  the  other  party  may  notify 
him  to  do  bo,  and  after  a  reasonable  time  elapsed,  the  court  on  motion  will  compel 
him  to  perfect  it  with  costs. 

The  entry  made  by  the  clerk,  by  the  direction  of  the  court,  on  receiving  a  verdict,  of 
the  judgment  to  be  rendered  thereon,  is  not  the  judgment. 

The  practice  stated  and  approved,  by  which,  after  the  jury  pass  upon  the  disputed 
facto,  the  judge  gives  a  final  judgment  on  rare  or  difficult  points  of  law  involved, 
with  leave  to  appeal  to  the  general  term  without  security ;  where  the  parties  so  agree 
in  open  court,  and  no  prejudice  to  either  is  likely  to  ensue. 

An  agreement  in  open  court,  on  a  verdict  being  given,  that  the  defendant  may  appeal 
without  security,  followed  by  such  an  appeal,  with  no  objection  taken  at  the  time, 
and  treated  as  regular  by  various  acts  for  four  or  five  months  afterwards,  will  pre- 
clude the  plaintiff  from  then  alleging  that  the  appeal  was  null  because  no  under^ 
taking  was  executed  pursuant  to  the  code. 
(Before  Oaklet,  Ch.  J.,  and  Sandford,  J.) 
Feb.  15,  1851. 

The  action  was  for  tort,  tried  June  18th,  1850,  before  Paine, 
J.,  when  a  verdict  was  given  for  the  plaintiff.  On  the  rendi- 
tion of  the  same,  the  judge  directed  a  judgment  to  be  entered 
thereon,  and  the  plaintiffs'  counsel  agreed,  in  the  presence  of  the 
court,  that  the  defendants  might  appeal  to  the  general  term 
without  giving  security.  The  following  entry  of  judgment  was 
made  subsequently,  by  the  clerk  of  the  court,  in  the  judgment- 
book,  the  blank  in  which  has  never  been  filled,  viz.  (Title  of  the 
cause,  date,  and  attorney.)  "  This  cause  coming  on  to  be  tried 
before  Justice  Paine  and  a  jury,  the  jury  found  a  verdict  for  the 
plaintiff  Ibr  $977  81  damages.  On  motion  of  J.  Lux,  plaintiff's 
attorney,  ordered  judgment  therefor  with  $  costs  and 

disbursements." 

Vol.  m.  46 
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On  the  19th  of  June,  the  defendants  treating  this  as  a  final 
judgment,  craye  notice  of  appeal  therefrom  to  the  clerk  and  the 
plaintiff's  attorney.  No  undertaking  was  filed,  but  the  plaintiff's 
attorney  made  no  objection  on  that  ground,  until  the  December 
term ;  and  in  the  mean  time  had  received  notices  of  argument 
without  objection,  and  had  signed  a  stipulation  in  which  the 
cause  was  treated  as  pending  before  the  general  term,  on  appeal. 
The  costs  of  suit  have  never  been  adjusted  by  the  clerk,  nor  any 
step  taken  towards  perfecting  the  judgment  at  the  special  term, 
beyond  the  entry  before  mentioned.  The  plaintiff  now  moves  to 
strike  the  cause  from  the  general  term  calendar,  on  the  ground 
that  the  appeal  was  void,  1,  because  no  judgment  had  been 
perfected ;  and  2,  no  undertaking  was  filed. 

J.  LuXy  for  the  plaintiff. 

H.  H.  Anderson  and  A.  J.  WtUard^  for  the  defendants. 

By  the  Court.  Sandford,  J. — Since  the  code,  a  practice  has 
to  some  extent  prevailed  in  our  court,  by  which  the  judge  at  the 
trial  term,  both  parties  consenting,  has  rendered  a  formal  judg- 
ment, after  the  jury  have  passed  on  the  disputed  facts,  without 
actually  deciding  the  question  of  law  involved,  with  leave  to  the 
losing  party  to  appeal  to  the  general  term  without  security. 
The  agreement  of  both  parties  to  these  terms  is  made  in  open 
court,  and  entered  by  the  clerk  in  the  minutes  of  the  trial.  We 
are  disposed  to  encourage  this  practice,  in  cases  where  the  ques- 
tions of  law  presented  are  new  or  difficult,  where  an  appeal  is  to 
be  expected  in  any  event,  and  where  no  prejudice  is  likely  to 
ensue  from  the  omission  to  give  security.  It  frequently  hap- 
pens, that  the  court  may  in  this  mode  dispose  of  the  cause  after  a 
single  trial  before  a  jury,  when  an  adverse  ruling  of  the  law 
would  result  in  a  reversal  and  a  second  trial. 

It  is  not  necessary  in  this  case,  to  decide  whether  an  agree- 
ment to  waive  security,  made  in  open  court,  but  not  entered  in 
the  minutes,  will  be  held  to  bind  the  party.  Such  an  agreement, 
with  the  omission  to  object  to  the  appeal,  when  made,  because 
of  the  want  of  security,  and  the  subsequent  treatment  of  the 
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appeal  as  pending,  are  suflScient  to  preclude  the  plaintiff  from 
now  setting  up  that  the  appeal  was  irregular  and  null  for  that 
cause. 

There  is,  however,  another  difficulty  which  is  insuperable- 
No  judgment  has  been  entered  at  the  special  term.  The  entry 
produced,  so  far  as  it  is  complete,  is  merely  a  transcript  of  tlie 
judge's  direction  of  the  judgment  to  he  rendered  on  the  verdict, 
under  section  264  of  the  code.  The  judgment  itself,  is  to  be 
entered  by  the  clerk  in  the  judgment  hooJc^  as  provided  in  sec- 
tion 279  and  280.  In  order  to  make  this  entry,  the  clerk,  besides 
the  judge's  direction  as  provided  in  section  264,  was  required  in 
this  case,  to  adjust  the  amount  of  the  plaintiff's  costs  and  dis- 
bursements, and  the  interest  accrued  on  the  verdict.-^(Code, 
§  310,  311.)  Both  of  these  items  must  be  inserted  in  the  entry 
of  the  judgment.  Then,  and  not  before,  the  judgment  would 
be  complete  and  perfect,  and  the  clerk  could  make  up  the 
judgment  roll,  and  the  judgment  could  be  docketed  and  collected. 
—(Ibid.  §  281,  282,  287.) 

This  appears  to  us  to  be  the  plain  effect  of  the  code.  It  is 
obvious  that  it  should  be  so,  because,  after  an  appeal,  the  court 
below,  the  special  term,  can  properly  act  no  further  in  the  matter, 
unless  the  judgment  be  reversed.  If  it  be  affirmed,  it  will  re- 
main precisely  as  it  was  when  appealed  from ;  and  if  that  were 
in  a  shape  incapable  of  execution,  it  would  present  an  embarrass- 
ing question  as  to  the  jurisdiction  of  the  court  below  to  remedy 
the  defect.  In  this  case,  the  appeal  was  premature.  If  the 
prevailing  party  neglect  to  complete  his  judgment,  -when  the 
oth^r  party  is  desirous  to  appeal  and  obtain  a  speedy  decision, 
the  course  of  the  latter  is  to  notify  the  former  to  perfect  his 
judgment  for  that  purpose ;  and  if  he  do  not  perfect  it  in  a  rea- 
sonable time,  the  court  will,  on  motion,  compel  him  to  do  so  with 
costs,  unless  some  good  cause  for  the  delay  be  shown. 

The  appeal  must  be  dismissed,  without  costs  to  either  party. 
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Wood  v.  P.  and  J.  Lambert. 

The  decision  of  the  eonit  upon  t  demurrer,  camaot  be  appealed  from  as  an  order,    h 
is  a  judgment,  and  no  appeal  can  be  taken  until  the  judgment  be  perfected. 

Where  the  defendant  has  appeared  in  the  suit,  so  as  to  be  entitled  to  notice  of  the 
proceeding?,  tho  plaintiff  cannot  settle  ex  parte,  the  form  of  the  judgment  to  be 
entered,  if  it  grant  him  special  relief.    The  defendant  is  entitled  to  notice  of  the 
application  to  settle  the  judgment. 
Feb.  15. 1851. 

The  foregoing  points  were  decided,  the  last  at  chamTjers,  and 
the  other  at  general  term.  Both  decisions  were  upon  consolta- 
tion  with  all  the  justices  of  the  court. 

The  defendants  had  demurred  to  the  complaint.  Upon 
argument,  the  demurrer  was  overruled,  with  leave  to  the 
defendants  to  answer  in  twenty  days  on  payment  of  costs.  Tliey 
did  not  answer,  but  appealed  from  the  decision  to  the  general 
term.  After  the  twenty  days,  the  plaintiff  proceeded,  without 
notice,  to  settle  and  perfect  his  judgment,  the  purport  of  which 
was  to  set  aside  an  assignment  as  fraudulent,  with  other  special 
relief.  Tlie  plaintiff  moved,  at  the  general  term,  to  dismiss  the 
appeal,  and  the  defendants  moved  at  chambers  to  set  aside  the 
judgment.    Both  motions  were  granted. 

Ikbcker  <b  Crapo^  for  the  plaintiff. 

ZT.  n.  Wheder^  for  the  defendants. 
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Anonymous. 

In  proceedings  to  examine  the  judgment  debtor,  supplementary  to  execution,  the 
plaintifl',  to  obtain  the  order,  will  not  bo  required  to  show  that  the  debtor  has  any 
property  ;  but  if  on  examining  the  debtor,  no  property  be  discovered,  the  plaintifT 
will  be  ordered  to  pay  costs  to  the  debtor,  unless  some  good  reason  appear  for 
requiring  the  examination. 
March  23,  1851. 

Ths  whole  court,  on  considering  the  question,  determined, 
that  hereafter  the  aflSidavit  presented  for  the  purpose  of 
obtaining  the  order  for  the  examination  of  a  judgment  and 
execution  debtor,  under  the  first  clause  of  section  two  hundred 
and  ninety-two  of  the  code  of  procedure,  need  not  state  anything 
on  the  subject  of  the  debtor's  property ;  and  that  the  practice  in 
that  respect,  pointed  out.  in  the  note  to  Jone%  v.  Lawlin^  1  Sand. 
K.  722,  will  no  longer  be  enforced. 

At  the  same  time,  they  held,  that  if  on  the  examination  of  the 
debtor,  no  property  or  eflfects  applicable  to  the  judgment  should 
be  discovered,  the  creditor  will  be  ordered  to  pay  costs  to  the 
debtor,  pursuant  to  section  three  hundred  and  one  of  the  code, 
unless  the  creditor  can  show  some  good  reason  for  his  having 
required  the  debtor  to  submit  to  the  examination. 


HowABD  V.  Henbiqueb  aud  others. 

The  principle  upon  which  trade  marks  are  protected,  is  not  confined  to  personal 
property.  It  applies  to  a  name  applied  or  appropriated  to  real  property,  as  to  a 
public  hotel. 

Where  the  proprietor  of  a  hotel,  opened  it  under  the  name  of  Irving  House,  and  it 
very  soon  became  generally  and  equally  known  as  the  Irving  Houat  and  Irving 
Hotel,  and  was  kept  by  him  while  thus  designated  ;  it  was  held  that  he  had  a  right 
to  the  use  of  those  names,  to  the  exclusion  of  other  persons  in  the  same  city  or 
town  ;  and  on  their  subsequently  setting  up  a  hotel  called  Irving  Hotel,  they  wers 
lestrained  from  the  use  of  that  name  by  injunction. 
Maroh  22, 1851. 


726  CASES  m  THE  SUPERIOR  COURT. 


Howftid  V.  HenriqaeB. 


The  decision  of  the  conrt  contains  a  statement  of  the  facts. 
Tlie  motion  to  dissolve  the  injunction  was  heard  by  Campbell,  J^ 
with  three  other  jostices  sitting  with  him  as  advisory. 

John  OraTuim^  for  the  defendant. 

J.  E,  BurriU^  Jr.^  for  the  plaintiff. 

Campbell,  J. — ^This  action  was  commenced  by  the  plaintiff^who 
ifl  the  proj)rietor  of  a  hotel  in  this  city,  known  as  the  Irving 
ITotise  or  Irving  Hotd^  and  which  was  opened  and  named  by 
him  "  Irving  House  "  in  the  fall  of  1848,  against  the  defendants 
as  proprietors  of  another  hotel  in  this  city,  which  they  have  also 
called  the  Irving  Hotel,  and  which  was  opened  and  named  by 
the  defendants,  during  the  past  summer.  An  injunction  was 
granted  by  one  of  the  justices  of  this  court,  restraining  the  de- 
fendants from  using  the  name  of  Irving  Hotel  for  their  house, 
after  an  early  day  designated.  A  motion  is  made  to  dissolve  this 
injunction.  The  plaintiff's  house,  although  originally  designated 
by  him,  as  the  Irving  Hovse^  very  soon  became  generally  known 
also  as  the  Irving  Hotd^  and  was  designated  by  both  names  in- 
discriminately, for  more  than  a  year  before  the  defendants  opened 
their  hotel. 

It  was  urged  by  the  defendant's  counsel,  first  that  the  plaintiff 
had  not  appropriated  the  name,  because  no  such  name  appeared 
on  the  external  walls  of  his  house.  And  second,  even  if  it  did 
80  appear,  the  name  was  not  the  subject  of  appropriation  as  ap- 
plied to  a  hotel ;  that  the  principle  upon  which  trade  marJkS 
and  other  similar  rights  had  been  protected,  was  applicable  alohe 
to  personal  property,  to  manufactm*ed  articles,  to  S'-ich  things  as 
were  necessarily  movable,  and  in  reference  to  which  frauds  could 
be  practised  without  being  easily  detected,  or  at  all  events  frauds 
could  be  practised  operating  injuriously  upon  the  pwty  claiming 
the  trade  mark  and  also  upon  the  public. 

There  can  be  no  doubt  of  the  appropriation  of  the  name  by 
the  plaintiff  for  his  hotel.  It  was  on  all  his  bills  rendered  to  his 
guests,  on  cards,  on  large  cards  placed  in  other  hotels  throughout 
various  portions  of  the  country,  and  in  cabins  of  steam  boats  and 
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fiteam  ships,  accompanied  by  an  engraved  view  of  the  building, 
and  was  so  designated  in  numerous  advertisements  in  public 
newspapers  circulating  throughout  the  country.  If  we  were 
peimitted  to  speak  from  our  own  knowledge,  we  should  say 
that  the  fact  of  such  name  being  applied  by  the  plaintiff  to  his 
hotel  was,  at  the  time  the  defendants  applied  the  same  name 
to  their  hotel,  and  is  now,  notorious.  There  would  be  no  more 
necessity  for  the  plaintiff  to  place  in  large  letters  upon  the 
front  of  his  building,  "This  is  the  Irving  House,"  in  order 
to  designate  it  and  secure  an  appropriation  of  the  name,  than 
there  would  be  to  write  on  the  public  edifices  of  the  city  "  This 
is  the  City  Hall,"  and  "This  is  Trinity  Church." 

Upon  the  second  objection  of  the  defendant,  I  at  first  had  some 
doubt,  which,  by  a  more  careful  consideration  and  by  conference 
with  my  associates,  has  been  removed. 

We  tliink  that  the  principle  of  the  rule  is  the  same,  to  what- 
ever subject  it  may  be  applied,  and  that  a  party  will  be  protected 
in  the  use  of  a  name  which  he  has  appropriated  and  by  his  skill 
rendered  valuable,  whether  the  same  is  upon  articles  of  personal 
property  which  he  may  manufacture,  or  applied  to  a  hotel  where 
be  has  built  up  a  prosperous  business. 

We  are  not  disposed  to  interfere  with  the  lawful  pursuits  of 
any  one.  Every  man  may,  and  ought  to  be  permitted,  to  pursue 
a  lawfid  calling  in  his  own  way,  provided  he  does  not  encroach 
upon  the  rights  of  his  neighbor  or  the  public  goo(^.  But  he 
must  not,  by  any  deceitful  or  other  practice,  impose  upon  the 
public,  and  he  must  not  by  dressing  himself  in  another  man's 
garments,  and  by  assuming  another  man's  name,  endeavor  to 
deprive  that  man  of  his  own  individuality  and  thus  despoil  hiui 
of  the  gains  to  which  by  his  industry  and  skill  he  is  fairly  entitled. 
To  make  the  application ;  if  one  man  has,  by  close  attention  to  the 
comfort  of  his  guests,  and  by  superior  energy,  made  his  hotel 
desirable  for  the  traveller,  and  caused  its  name  to  become  popular 
throughout  the  land,  another  man  ought  not  to  be  permitted  to 
assume  the  same  name  in  the  same  town,  and  thus  deprive  him 
who  first  appropriated  the  name,  of  some  portion  of  the  fruits  of 
that  good  will  which  honestly  belong  to  him  alone. 

It  can  hardly  re(juire  argument,  to  show  that  the  use  by  the 
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defendants  of  the  same  name  for  their  hotel,  interferes  with  the 
plaintiff's  business ; — and  the  fact  is  fiilly  established  by  the  affi- 
davits. Such  a  result,  under  the  circumstances,  would  seem  to 
be  inevitable.  If  the  defendants  may  use  the  name,  others  may 
do  the  same,  and  the  public  would  be  inconvenienced  by  the  con- 
fusion which  would  necessarily  arise. 

There  is  no  hardship  in  enforcing  the  rule  against  these  defen- 
dants. There  is  an  abundance  of  names  by  which  they  can  de- 
signate their  hotel,  and  if  they  can  succeed  by  their  own  efforts, 
by  their  skill  and  careful  attention  in  building  up  a  profitable 
business,  in  causing  their  hotel  to  become  known  and  popular 
tlxrough  the  land,  they  will  in  turn  be  entitled  to  protection 
against  those  who  may  seek  to  deprive  them  of  the  advantages 
which  they  may  thus  honestly  acquire; 

The  three  of  my  associates,  the  Chief  Justice  and  Justices 
Duer  and  Mason,  who  were  present  at  the  argument,  together 
with  Justice  Sandford  who  granted  the  iiijnnction,  concur  with 
me  in  opinion  that  the  injunction  must  stand. 

The  motion  to  dissolve  it  must  be  denied  with  costs. 


McConnell  v,  Adams. 


An  infant  defendant  oyer  fourteen,  served  with  a  sommons,  may  apply  after,  as  weU  m 
before  the  exinration  of  twenty  days,  for  the  appointment  of  a  guardian  ad  litem* 
if  none  have  been  appointed  for  him. 
April  5, 1851. 

In  this  case,  the  defendant,  who  was  nineteen  years  of  age, 
was  served  with  a  summons  in  December  last.  On  the  22nd  of 
February,  the  plaintiff  prepared  papers  on  which  to  apply  for 
the  appointment  of  a  guardian  ad  litem,  but  before  those  were 
acted  upon,  the  defendant  on  the  25th  of  February  presented  a 
petition,  and  procured  such  guardian  to  be  appointed.  The 
guardian  ad  litem  demanded  a  copy  of  the  complaint,  which  was 
not  furnished  to  him,  and  on  the  21st  of  March,  he  gave  notice 
of  a  motion  to  dismiss  the  complaint.    The  plaintiff  insisted 
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that  the  defendant  could  not  apply  for  the  appointment  of  a 
guardian  after  twenty  days. 

Q.  MoAdom,^  for  the  motion. 

J,  H,  EJde^  for  the  plaintiffl 

Sandfokd,  J.,  with  the  concurrence  of  two  of  his  associates, 
held  that  the  appointment  was  properly  made.  That  the  pro- 
vision in  section  116  of  the  code,  was  intended  for  the  benefit 
and  protection  of  the  infant,  to  secure  him  the  opportunity  of 
having  a  guardian  of  his  own  selection,  by  giving  him  twenty 
days  after  the  service  of  the  summons,  in  wliich  no  other  person 
could  apply.  After  that  time,  the  plaintiflP,  or  any  relative  or 
friend  of  the  infant  might  make  the  application,  but  the  infant 
was  still  at  liberty  to  apply  himself,  until  forestalled  by  such 
application. 


Long  v.  Hall. 

The  residence  of  a  party,  within  the  statute  requiring  security  for  costs,  is  not  afiected 

by  the  fact  that  he  is  a  fugitive  from  service  in  another  state,  to  which,  pending  the 

suit,  he  is  removed  upon  the  application  of  his  master. 
Such  involuntary  removal,  however,  efiects  a  change  of  residence,  and  he  may  be 

required  to  give  security  for  costs. 
Where  a  plaintiff  is  a  resident  at  the  commencement  of  the  suit,  his  subsequent 

removal  from  the  state  or  beyond  the  jurisdiction  of  the  court,  will  not  make  1^ 

attorney  liable  for  costs^^^l  though  he  proceeds  in  the  suit. 
April  13, 185L 

MonoN  at  chambers,  decided  by  the  Chief  Justice  aft;er  con- 
faulting  with  all  the  justices. 


Whitehead^  for  the  plaintiff. 
O.  M.  HaU^  in  person. 
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Oaklet,  Ch.  J. — ^This  is  an  application  on  the  part  of  the  de- 
fendant, for  a  dismissal  of  the  plaintiff's  action,  and  that  his 
attorney  be  ordered  to  pay  the  defendant's  costs.  The  plaintiff  was 
arrested  under  the  recent  act  of  Congress  in  reference  to  fugitive 
slaves,  and  was  carried  before  the  defendant  who  was  one  of  the 
United  States  Commissioners.  Subsequently,  the  plaintiff  com- 
menced an  action  against  the  defendant,  to  recover  damages  for 
the  arrest  After  the  commencement  of  this  suit,  the  plaintiff 
was  delivered  up  under  the  law,  to  the  claimant,  and  carried 
back  to  his  master  in  Georgia.  An  order  was  thereupon  made 
in  the  usual  way,  that  the  plaintiff  file  security  for  costs,  on  the 
ground  that  he  was  a  non-resident.  The  plaintiff  neglecting  to 
comply  with  this  order,  an  application  is  now  made  that  his  ac- 
tion be  dismissed,  and  that  the  attorney  be  ordered  to  pay  the 
costs.  It  is  said  the  involuntary  removal  of  the  plaintiff  from 
the  state,  does  not  change  his  place  of  residence.  This  we  cannot 
accede  to.  The  part  of  the  motion  asking  that  the  complaint 
be  dismissed,  must  be  allowed,  but  we  think  that  the  attorney 
should  not  be  compelled  to  pay  the  costs. 

It  was  urged  by  the  defendant's  attorney,  that  the  plaintiff 
was  never  in  fact  a  resident ;  that  being  a  slave,  his  residence 
was  that  of  his  master,  and  that  while  here,  he  was  here  but 
temporarily,  as  a  fugitive.  It  seems  he  was  actually  resident  here 
two  years,  and  this  we  think  must  determine  the  question  under 
the  statute.  Besides,  it  is  by  no  means  established  that  the 
plaintiff  is  a  slave.  PrimA  facie  the  plaintiff  was  a  free  man  at 
the  time  of  commencing  the  suit.  The  proceeding  under  the 
act  of  Congress  was  not  a  determination  of  the  fact  that  he  was 
a  slave,  but  it  was  merely  that  he  should  be  remanded  to  the  state 
of  Georgia,  where  he  is  at  full  liberty  to  have  the  question  tried 
and  adjudicated. 

It  was  taken  for  granted  on  the  argument,  that  the  attorney 
was  liable  for  the  costs,  if  he  took  any  step  in  the  cause  after  his 
client  became  non-resident.  This  is  an  error.  The  statute  im- 
poses the  liability  on  the  attorney,  only  when  the  plaintiff  is  a 
non-resident  at  the  commencement  of  the  suit. — {Aleicandery.  Oar- 
penter^  3  Denio,  266.)  The  circumstance  that  the  plaintiff  sub- 
sequently removes  out  of  the  state  or  out  of  the  jurisdiction  of 
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the  court,  does  not  render  his  attorney  liable  for  costs,  although 
he  continues  the  proceedings  in  the  cause. 


Falconeb  v.  Elias. 

On  8  motioD  to  discharge  an  order  of  arrest^  founded  on  affidavits  denying  the 
grounds  on  which  it  was  issued,  the  court  will  look  into  and  weigh  the  affidavits 
on  both  sides,  in  order  to  determine  whetlier  the  arrest  shall  stand.— {See  I^ee  v. 
Elia9,  post.) 
April  12, 1851. 

Motion  at  chambers.  The  facts  appear  sufficiently  in  the 
decision. 

J.  E,  BurrilZ^  Jr,^  for  the  plaintiff. 

A.  H.  Dyett^  for  the  defendant. 

Oakley,  Ch.  J. — ^The  defendants  were  arrested,  and  held  to 
bail  in  an  action  instituted  by  the  plaintiff,  charging  them  with 
obtaining  goods  under  fraudulent  representations.  They  now 
move  to  be  discharged  from  the  order  of  arrest.  The  motion  is 
made  upon  an  affidavit  of  the  defendants,  denying  all  the  allega- 
tions of  fraud  set  up  in  the  complaint  and  in  the  affidavits,  on 
which  the  order  of  arrest  was  granted. 

The  main  question  raised  upon  the  argument,  and  which  is 
the  important  question  in  the  case,  is  this^  whether  where  the 
fraud  depend  on  specific  facts,  which  are  denied  in  the  affida- 
vits on  which  the  motion  to  discharge  is  made,  the  court  have 
the  power  to  look  into  the  affidavits,  and  determine  the  proba- 
bility or  improbability  of  the  alleged  fraud,  or  whether,  like  the 
case  of  an  injunction,  a  denial  of  the  allegations  upon  which  it  is 
obtained,  is  fatal  to  the  arrest.  I  am  of  opinion  that  the  court 
has  the  power  of  looking  into  the  affidavits,  and  deciding  on 
their  probable  truth,  and  in  this  opinion,  my  brethren  all  concur. 
There  is  no  other  way  of  accounting  for  that  provision  of  the 
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code,  which  allows  the  plaintiff  in  a  case  of  this  kind  to  intro- 
duce affidavits  in  opposition  to  the  application  to  make  the 
order  of  arrest.  This  section  can  have  no  meaning  or  object, 
unless  it  permits  the  court  to  weigh  the  affidavits,  and  decide 
upon  the  truth  of  the  facts.  (The  chief  justice  then  examined 
the  affidavits,  and  decided  that  the  arrest  should  be  retained, 
with  a  mitigation  of  the  amount  of  bail.) 


Bbown  v.  Jenison. 


A  aham  answer  or  defence,  is  one  which  ia  false  in  fact  and  not  pleaded  in  good  faith. 

It  may  be  good  in  form,  although  a  aham  answer. 
A  frivoloas  answer  is  one  that  shows  no  defence  to  the  action. 
Each  may  be  stricken  out  on  motion. 
April  12,  1851. 

Motion  to  strike  out  an  answer,  made  at  chambers,  brought 
up  by  appeal,  and  heard  by  four  of  the  justices  of  the  court 

By  the  Court.  Duer,  J. — The  plaintiff  referred  to  section 
152  of  the  code,  but  it  does  not  apply  to  his  motion.  A  sham 
answer  and  defence,  is  one  that  is  false  in  fact,  and  not  pleaded 
in  good  faith.  It  may  be  perfectly  good  in  form,  and  to  all 
appearance  a  perfect  defence.  Section  152  provides  for  striking 
out  such  answers.  A  frivolous  answer,  is  one  that  shows  no  de- 
fence, conceding  all  that  it  alleges  to  be  true.  Each  may  be 
stricken  out  on  motion,  but  it  is  under  different  provisions  of  the 
code.  The  question  here  is,  whether  the  answer  is  frivolous. 
(The  judge  then  examined  the  answer  in  this  respect.) 
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Haksok  V.  Tbipleb. 

The  issuing  of  an  attachment  against  a  party  as  a  non-resident  debtor,  will  not 
prevent  an  execution  creditor  from  continoing  proceedings  supplementary  to  execu- 
tion against  persons  alleged  to  have  property  telonging  to  the  debtor. 

The  court  may,  in  such  case,  appoint  a  receiver  of  the  property,  in  the  hands  of 
such  persons,  to  preserve  it ;  and  if  the  attachment  be  prosecuted,  the  question  of 
right  may  then  be  determined. 
April  12,  1851. 

The  question  arose  on  proceedings  supplementary  to  the  exe- 
cution, and  was  decided  by  the  chief  justice,  after  consulting  all 
the  justices.  The  plaintiff  had  obtained  a  judgment  against 
the  defendant,  upon  which  an  execution  had  been  issued  to  the 
sheriff  of  the  city  and  county  of  New  York,  where  the  defend- 
ant resided.  The  plaintiff,  upon  an  affidavit  that  certain  parties 
had  property  of  the  judgment  debtor  in  their  possession,  to  an 
amount  exceeding  ten  dollars,  then  applied  to  one  of  the  justices 
of  this  court,  and  obtained  an  order  under  §  294  of  the  code  of 
procedure,  requiring  those  parties  to  appear  and  be  examined 
on  oath  concerning  the  same.  Upon  the  return  day  of  the 
order,  the  parties  appeared  by  their  counsel,  and  moved  to  dis- 
miss the  order,  on  the  ground  that  an  attachment  had  issued 
against  the  property  of  the  defendant  as  a  non  resident  debtor 
under  the  revised  statutes,  and  notice  thereof  served  prior  to  the 
service  of  the  order  of  the  judge,  though  after  the  latter  was 
issued  ;  and  that  as,  by  the  provision  of  the  statute,  all  property 
of  the  debtor  was  absolutely  enjoined  by  the  attachment,  in 
whatever  hands  it  might  be,  the  proceedings  under  the  order 
were  of  no  practical  value. 

O.  A.  Davison^  for  the  plaintiff. 

W.  Mulochy  for  the  defendant. 

Oakley,  Oh.  J. — ^We  think,  that  the  plaintiff  is  entitled  to 
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continue  the  proceedings  wliich  he  has  instituted.  He  has 
shown  a  right  to  have  the  property  of  the  defendant  secured  for 
the  satisfaction  of  his  judgment,  within  the  provisions  of  the 
statute  ;  and  we  do  not  see  how  he  can  be  divested  of  the  right 
thus  obtained,  by  the  mere  fact  that  an  attachment  has  issued 
against  the  property  of  the  defendant.  It  may  be,  that  the 
attachment  will  be  discontinued,  or  set  aside.  It  is,  therefore, 
proper,  that  the  examination  sliould  proceed,  and  if,  at  the  ter- 
mination of  the  inquiry,  it  should  be  ascertained,  that  the 
parties  have  in  their  possession  property  of  the  defendant,  a 
receiver  may  be  appointed.  If  the  attachment  be  continued, 
this  proceeding  will  not  determine  the  right.  The  property  will 
be  preserved,  and  the  question  of  right,  between  the  attaching 
creditor  and  the  receiver,  can  then  be  determined.  In  the  mean 
time,  whatever  order  is  made  by  the  court,  it  will  be  a  complete 
protection  to  these  parties.  This  is  not  the  proper  place  to  raise 
the  question  between  tlie  rival  creditors,  which  they  attempt 
to  present 

Motion  denied. 


Letimak  v.  Krrz. 

Amendment  of  the  complaint  allowed  at  the  trial,  in  an  action  of  slander,  so  «b  to 
insert  words  in  the  German  language,  with  an  inuendo  that  they  meaned  in  English, 
the  words  stated  in  the  complaint ;  it  appearing  on  the  trial  that  the  slander  was 
uttered  in  German,  to  those  who  understood  that  language,  that  the  meaning  of  the 
words  was  properly  stated  m  the  complaint,  and  there  being  no  affidavit  of  soiprisD 
on  the  part  of  the  defendant. 

Where  slanderous  words  are  spoken  in  a  foreign  tongue,  the  complaint  should  set 
forth  the  words  in  the  foreign  language,  with  an  avennent  of  their  meaning  in 
English,  and  that  the  persona  present  understood  the  language  used. 
May  10, 1851. 

The  complaint  was  for  slanderous  words,  imputing  a  felony, 
stated  as  having  been  spoken  in  English,  At  the  trial,  before 
Sandfobd,  J.,  five  witnesses  who  were  Germans,  proved  the 
slander  to  have  been  spoken  in  the  German  language,  and  the 
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words  used  were  shown  by  a  sworn  interpreter,  to  mean  in 
English  precisely  the  words  alleged  in  the  complaint.  The 
defendant  moved  for  a  nonsuit,  and  the  judge  said  the  complaint 
was  defective  in  not  having  stated  the  slanderous  words  in  the 
language  in  which  they  were  spoken,  with  an  averment  of  their 
meaning  in  English,  and  that  the  hearers  underatood  German,  {a) 
but  the  judge  preferring  not  to  fix  at  the  trial  the  terms  on 
which  the  complaint  might  be  amended,  gave  the  plaintiff  leave 
to  proceed,  and  subsequently  if  he  obtained  a  verdict,  to  apply 
to  him  at  chambers,  on  notice,  for  leave  to  amend,  with  the 
same  effect  as  if  moved  at  the  trial.  The  cause  thereupon 
proceeded,  and  the  plaintiff  obtained  a  verdict  for  a  large  sum. 
He  thereupon  moved  at  chambers,  for  leave  to  amend  his 
complaint,  as  of  the  time  of  the  trial.  There  was  no  proof  or 
affidavit  offered  on  the  part  of  the  defendant,  at  the  trial  or  on 
the  motion,  that  he  had  been  misled  or  surprised  by  the  variance. 
(Code  of  Procedure,  §  169.) 

The  judge,  with  the  concurrence  of  all  his  associates,  permitted 
the  amendment  to  be  made,  on  payment  of  the  costs  of  opposing 
the  motion ;  the  plaintiff  to  retain  his  verdict  to  the  amount  of 
five  hundred  dollars.  There  was  no  question  upon  the  evidence, 
of  the  plaintiff's  being  entitled  to  a  verdict ;  and  in  respect  of 
the  damages,  the  judge  having  reported  that  the  amount  was 
much  beyond  what  in  his  opinion  the  circumstances  of  the  case 
required,  he  was  advised  and  he  so  ordered,  that  the  plaintiff's 
consent  to  a  reduction  of  the  amount,  should  be  imposed  as  one 
of  the  terms  of  granting  the  motion. 

Order  accordingly. 


Hodgers  &  Woodnum^  for  the  plaintiff. 
M.  Van  HbverJywrgh^  for  the  defendant. 


(a)  See  1  Sannd.  R.  by  WiUiamB»  343,  note  1 ;  Surkie  on  Slander  308 ;  Wormouth 
T.  Cramer,  3  Wend.  394. 
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MoGrAKS  V.  MOULTOK. 

A  mnraoiie  hj  which  a  #dt  b  eommenced,  cannot  be  ameoded  without  leave  of  the 
eoart 
May  10, 1851. 

In  this  and  several  other  cases  against  the  same  defendant,  &e 
plaintiff's  attorney,  discovering  a  mistake  in  the  summons  by 
which  he  commenced  the  suits,  amended  them  as  of  course, 
and  served  them  anew.  The  defendant  moved,  in  each  suit,  to 
set  aside  the  amended  summons. 

A.  Mathev>s,  for  the  defendant 

G.  Woodman  and  G.  Barstow^  for  the  plainti£&. 

Mason,  J.  (with  the  concurrence  of  all  the  justices.)  A  sum- 
mons cannot  be  amended  without  leave  of  the  court  Section 
172  of  the  code,  allowing  a  pleading  to  be  once  amended  of 
course,  does  not  apply  to  a  summons,  whicli  is  not  a  pleading, 
but  process.  The  power  of  amendment  is  in  terms  confined  to 
the  court  by  §  173. 

The  motion  to  set  aside  the  amended  summons  in  each  case 
is  granted  without  costs. 


Lee  and  others  v.  Euas  and  others. 

Where  the  complamt  sets  up  a  demand  upon  a  contract,  e.  g.  a  promisBory  note,  and 

claims  judgment  for  a  specific  sum  of  money,  it  is  improper  to  insert  in  it  allc^tioni 

that  the  defendant  was  guilty  of  a  fraud  in  contracting  the  debt  or  incnnng  lbs 

obligation  for  which  the  action  is  brought. 
In  such  a  case,  the  question  of  fraud  cannot  be  put  in  issue  by  the  pleadings  and  dus 

brought  to  trial,  in  order  to  ascertain  whether  the  defendant  is  subject  to  arrest  or  to 

an  execution  against  his  person. 
If  the  plaintiff  desire  to  take  the  person  of  the  defendant  in  execution  in  such  an  aetioo, 

he  must  cause  him  to  be  arrested  while  the  suit  is  pending,  under  the  proTiaons  of 

the  code  relative  to  arrest  and  bail. 
May  10, 1851. 
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Motion  to  strike  out  portions  of  the  complaint,  as  irrelevant 
and  redundant.  The  matters  appear  in  the  decision,  which 
was  pronounced  upon  advisement  with  all  the  justices  of  the 
court. 

A.  R.  Dyett^  for  the  defendants. 

J,  E,  Bwrrill^  Jr.^  for  the  plaintiflfe. 

Campbell,  J. — ^The  summons  was  for  a  money  demand,  and 
the  complaint  claims  that  the  plaintiffs  are  payees  and  owners 
of  a  promissory  note  made  by  defendants,  and  concludes  with  a 
demand  for  judgment  for  a  specific  sum  of  money.  The  com- 
plaint also  contains  allegations  that  the  goods  for  which  the 
promissory  note  was  given  were  fraudulently  procured  from  the 
plaintiffs.  A  motion  is  made  to  strike  out  this  part  of  the  com- 
plaint which  sets  up  the  fraud. 

The  defendants  were  not  arrested  ^  nor  was  any  process  for 
arrest  asked  for,  but  it  is  insisted  by  the  plaintiffs  that  these 
allesjations  of  fraud  should  be  retained  in  order  to  enable  them 
to  obtain  an  execution  against  the  persons  of  the  defendants, 
after  an  execution  has  been  returned  unsatisfied  against  their 
property,  pursuant  to  the  provisions  of  section  288  of  the  code. 

I  think  these  allegations  must  be  stricken  from  the  complaint. 
It  seems  to  me  that  great  oppression  might  result  from  allowing 
this  course  of  pleading  to  be  followed.  A  summons  may  con- 
tain a  demand  for  a  specific  sum  of  money  which  the  defendant 
owes,  and  against  which  he  can  make  no  defence.  A  complaint 
may  be  filed  demanding  the  judgment  for  the  money  specified 
in  the  summons,  and  also  setting  up  gross  trauds  on  the  part  of 
the  defendant ;  and  the  defendant  may  thus  be  defaulted  and 
made  to  admit  charges  of  fraud  which  have  never  come  to  his 
notice,  and  thus  also  subject  himself  to  arrest  and  imprisonment. 
As  originally  reported,  section  179  of  the  code  only  contained  the 
three  first  subdivisions,  embracing  actions  ex  delicto^  where 
the  pleadings  embracing  the  summons,  show  that  the  claim  is  for 
an  uncertain  amount  of  damages.  In  those  cases,  a  defendant 
would  necessarily  look  into  the  claim  made  against  him.    The 

Vol.  m.  47 


788  CASES  IN  THE  SUPERIOR  COURT. 

Wiggins  T.  Gana. 

provisions  for  arrest  for  a  firandiilent  purchase  or  procnrement  of 
goods  were  inserted  by  the  legislature,  and  the  section  28S  re- 
maining  as  reported,  caused  the  point  of  difficulty. 

In  cases  arising  under  the  fourth  and  fifth  subdivisions  of  sec- 
tion-lTO,  I  think,  if  the  plaintiff  wish  to  obtain  the  benefit  of  the 
execution  provided  for  against  the  person  in  section  2SS,  he  must 
set  up  the  firaud  in  the  commencement  of  the  suit,  or  at  least 
before  judgment,  and  cause  the  defendant  to  be  arrested  and 
held  to  bail.  (Code,  §  183,  204.)  We  cannot  accede  to  the  idea, 
that  the  question  of  fraud,  where  it  is  in  no  wise  applicable  to 
the  judgment  to  be  rendered,  is  to  be  put  in  issue  by  the  plead- 
ings, in  order  to  be  tried  in  the  action,  merely  to  ascertain 
whether  the  case  is  one  in  which  the  defendant  might  have  been 
arrested  under  sections  179  and  181  of  the  code,  and  his  person 
taken  in  execution  under  section  288. 

The  motion  must  be  granted,  but  as  the  point  is  new,  without 
costs. 


Wiggins  v.  Qajss. 

An  aoMwer  is  indefinite  and  uncertain,  which  sets  np  by  way  of  set  off,  that  the  plahs- 
tiff  is  indebted  on  account  of  previous  transactions,  in  a  sum  equal  to  his  claim,  as 
will  appear  by  reference  to  an  account  current  stated  in  the  complaint  to  have  been 
rendered  by  the  defendant  to  the  plaintiff. 

A  defendant  under  an  order  to  make  an  answer  more  definite,  does  not  comply  with 
the  order  by  stating  the  set  off  to  be  for  work  and  labor,  goods,  wares,  Slc.  and 
money  lent,  &c.  in  the  language  of  the  common  counts  in  aasumpeit. 
May  10, 1851. 

MonoN  to  strike  out  an  answer.    The  matters  appear  in  the 
decision. 

ff.  A.  Cfraniy  for  the  plaintiff. 
0.  K  Applebffy  for  the  defendant. 

Mason,  J.  (with  the  concurrence  of  the  other  Justices.)    An 
answer  which  sets  up  by  way  of  set-off,  that  the  plaintiff,  pre- 
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TiotiB  to  the  accruing  of  the  demand  Bet  forth  in  the  complaint, 
was  indebted  to  the  defendant  on  accoont  of  previous  transac- 
tions, in  a  sum  of  money  equal  to  the  sum  claimed  bj  the  plain- 
tiff, as  will  appear  by  the  account  current  rendered  by  the  de- 
fendant as  stated  in  the  complaint,  is  indefinite  and  uncertain. 

The  defendant  was  under  an  order,  requiring  him  to  make  the 
answer  in  this  respect  definite  and  certain  by  amendment,  and 
he  now  states  the  set-off  to  be  for  work  and  labor,  and  for  goods, 
wares,  and  merchandise,  and  for  money  lent,  paid  out,  and  ex- 
pended, in  the  language  of  the  common  counts  in  actions  of 
assumpsit,  under  the  old  practice.  The  former  answer  is  in  no 
respect  a  compliance  with  the  order,  and  must  be  stricken  out, 
with  $10  costs. 

But  the  defendant  may,  on  presenting  a  sufficient  answer, 
duly  verified,  to  one  of  the  justices  of  the  court,  within  five 
days,  apply  for  permission  to  put  the  same  in. 


Sheldon  and  others  v.  Wood. 

The  proTiaon  of  the  code,  relatiye  to  the  zeference  of  causee,  is  mach  broader  than 

that  of  the  reyised  statutes. 
Where  the  trial  of  the  issue  in  the  cause  will  require  the  examination  of  a  long  account 

on  either  side,  a  reference  will  be  ordered,  although  it  appear  that  the  ground  of  the 

action  is  fraud. 
May  10,  1851. 

The  plaintiff  moved  in  this  cause  for  a  reference,  which  was 
opposed,  on  the  ground  that  the  action  was  founded  upon  al- 
leged fiends  of  the  defendant.  The  motion  was  heard  before 
the  Chief  Justice  and  Mason,  J.,  and  decided  with  the  concur- 
rence of  the  entire  court. 

jK  Scmdfardj  for  the  plaintiff. 

T.  W.  Tache/r^  for  the  defendant 

Mason,  J. — The  court  has  power  to  order  a  reference  in  actions 
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sounding  in  tort,  where  the  trial  of  the  issues  of  fact  shall  re- 
quire the  examination  of  a  long  account.  Therefore  where  an 
action  is  brought  to  recover  back  money  alleged  to  have  been 
fraudulently  charged  in  an  account  between  the  parties,  a  re- 
ference will  be  ordered,  though  the  ground  of  the  action  is  the 
fraud  of  the  defendant. 

Section  271  of  the  code  is  broader  in  its  terms  than  the  pro- 
visions of  the  revised  statutes  on  the  same  subject.  The  lattei 
provided  for  the  appointment  of  referees  in  actions  founded  on 
contract ;  the  code  authorizes  a  reference  in  all  actions  v^haXeYer. 

We  think  that  the  account  in  this  cause  could  not  well  be  in- 
vestigated and  settled  by  a  jury,  and  the  motion  for  a  reference 
is  therefore  granted,  the  costs  to  abide  the  event  of  the  suit 


BuLEELEv  V.  Keteltas  and  others. 

• 

The  filing  with  the  county  clerk,  of  a  transcript  of  the  docket  of  a  judgment  entered  in 
thljB  court,  and  docketing  the  Baroe  with  such  clerk,  is  not  a  proceeding  in  tkis  court 
which  is  stayed  by  an  appeal  from  the  judgment  to  the  court  of  appeals  perfected  by 
giving  Eecurity  as  prescribed  by  the  code  of  procedure. 
May  31, 1851. 

This  was  a  motion  at  the  general  tenn,  before  Oakley,  Ch.  J., 
and  DuER  and  Campbell,  J.J.,  decided  with  the  concurrence  of 
two  other  justices.  Judgment  had  been  rendered  in  favor  of 
the  plaintiff  at  the  special  term,  and  affirmed  by  the  general 
term  on  appeal.  The  defendants  then  appealed  to  the  court  of 
appeals,  and  gave  the  requisite  security,  pursuant  to  sections 
334,  335,  and  339  of  the  code.  The  plaintiff,  before  receiving 
notice  of  the  appeal,  had  procured  from  the  clerk  transcripts  of 
the  docket  of  tlie  judgment,  and  after  being  served  with  such 
notice,  filed  them  with  the  clerks  of  the  city  and  county  of 
New  York  and  the  county  of  Kings,  and  docketed  the  judgment 
in  those  counties,  (Code,  §  282.)  The  appeal  is  still  pending. 
The  defendants  moved  that  the  plaintiff  be  compelled  to  vacate 
and  cancel  the  dockets  of  the  judgment  so  made  after  the  appeal, 
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on  the  ground  that  the  plaintiff's  proceedings  were  stayed  by 
the  appeal  before  the  filing  of  the  transcripts. 

0.  H.  S?nith,  for  the  defendants. 

Z.  JE.  JSvlkdey^^  in  person. 

By  the  Court. — We  cannot  see  any  ground  upon  which  we 
can  deprive  the  plaintiff  of  the  lien  on  the  property  of  the 
defendants,  which  he  has  acquired  by  docketing  his  judgment. 
Tlie  law  gives  him  the  right  to  file  a  transcript  of  the  judgment 
for  his  security.  The  transcript  here  was  procured  before  the 
appeal  was  perfected,  so  as  to  operate  as  a  stay  of  proceedings 
for  any  purpose.  After  the  perfecting  of  the  appeal,  no 
proceeding  in  this  court  can  be  had.  A  proceeding  in  court^ 
we  understand  to  be  an  act  which  is  done  by  the  authority  or 
direction  of  the  court,  express  or  implied.  Such,  for  instance, 
as  the  issuing  of  an  execution,  or  the  delivery  by  the  clerk  of  a 
transcript  of  the  judgment  to  the  plaintiff.  But  when  a 
transcript  is  once  given  to  the  plaintiff,  the  right  to  file  it  results 
from  the  law,  and  the  filing  of  it  cannot  be  considered  as  a 
"  proceeding  in  court,"  or  as  a  thing  done  by  the  authority  of 
the  court,  within  the  meaning  of  the  provision  of  the  code  on 
the  subject  of  appeals. 

Motion  denied. 


Fbazeb  V,  Phelps. 

A  referee,  to-  whom  aU  the  iaeues  in  the  action  hare  been  referred,  has  not  authority 
to  order  the  production  of  books  by  either  party,  where  there  is  no  provision  to 
that  effect  in  the  order  of  reference. 

This  power  is  limited  to  the  court,  or  a  justice  thereof,  whether  exercbcd  under  the 
code  or  the  revised  statutes. 
May  31,  1851. 

This  was  a  suit  for  an  account  against  a  trustee.    After  the 
cause  was  at  issue  on  the  answer  and  reply,  it  was,  upon  the 
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consent  of  the  parties,  referred  to  a  sole  referee,  pnrsuant  to 
§  270  of  the  code.  Among  other  matters  which  occurred  on 
the  trial  before  the  referee,  the  plaintiff  claimed  to  have  estab- 
lished, that  the  defendant  had  used  the  tmst  fhnds  in  two 
different  partnerships  of  which  he  was  a  member,  and  thns  had 
rendered  himself  liable  for  the  profits  thereby  earned. 

The  plaintiff  thereupon  required  the  defendant  to  produce  the 
entries  in  the  books  of  those  firms,  showing  the  profits  made 
during  the  period  the  trust  moneys  were  so  used ;  and  applied  to 
the  referee  for  an  order  to  that  effect.  The  referee,  after 
argument,  decided  that  the  defendant  should  produce  such 
entries,  and  made  an  order  upon  him  accordingly. 

The  defendant  failed  to  comply  with  the  order,  and  the  plain- 
tiff moved  for  an  attachment  against  him.  After  a  formal 
decision  at  chambers,  the  motion  was  heard  at  the  general  term, 
by  all  the  justices  except  one,  who  concurred  in  the  conclusion 
of  the  court. 

The  decision  is  stated  at  the  head  of  the  case.  The  court 
said,  in  addition,  that  on  such  a  reference  as  this,  where  accounts 
were  to  be  taken,  the  referee's  certificate  that  the  production  of 
books  and  papers  was  necessary,  would  be  regarded  as  pre- 
sumptively sufficient,  on  a  motion  to  a  justice  at  chambers,  to 
warrant  an  order  for  such  production.  The  burden  of  showing 
that  it  ought  not  to  be  made,  would  be  upon  the  adverse 
party. 

Motion  denied. 


HOLLISTEB  V.   SpAFFOBD. 


In  general,  a  reference  will  not  be  ordered,  adversely,  to  take  the  examination  of 
parties  brought  before  a  justice  of  the  court,  on  proceedings  supplemeniaiy  to  to 
execution. 

Where  the  parties  agree  to  a  reference,  it  will  be  ordered  of  coarse.     And  the 
matter  will  be  referred,  where  it  is  apparent  that  it  will  be  a  protracted  investi- 
gation, and  the  examinants  are  attended  by  counsel. 
May  31, 1851. 

Tffls  was  a  proceeding  supplementary  to  the  execution,  in 
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which,  on  advifiement  with  all'  the  justices  of  the  court,  it  was 
deemed  proper  to  announce  the  course  of  practice  pursued  in 
this  court. 

Campbell,  J. — ^The  practice  we  have  adopted,  when  judgment 
debtors,  or  persons  alleged  to  have  their  property,  are  brought 
up  for  examination,  on  an  order  of  one  of  the  justices,  is  now 
stated,  that  it  may  be  more  fully  understood. 

As  a  general  rule,  we  will  not  order  a  reference  for  this  pur- 
pose, against  the  wishes  of  either  party.  The  examination  must 
proceed  at  the  chambers  of  the  court,  where  the  justice  in 
attendance  at  chambers,  or  holding  the  special  term,  can  see 
that  no  injustice  is  done  to  examinants  attending  without  coun- 
sel, and  can  dispose  of  the  legal  questions  arising,  to  the  great 
saving  of  trouble  and  expense  to  the  parties. 

As  such  examinations  are  usually  conducted,  his  actual 
attention  to  them  will  be  required  only  occasionally,  and  they 
will  not  interfere  materially  with  his  other  duties. 

"Wherever  the  parties  agree  to  a  reference,  it  will  be  ordered 
of  course.  So,  when  it  becomes  apparent  that  a  diflScult  or 
protracted  investigation  must  ensue,  and  the  examinants  have 
counsel,  a  reference  will  be  directed. 


FabBSIOOTTI  V,  LATJinTZ. 

Matter  is  urelevant  or  redundant  u^  a  pleading,  which,  found  in  connexion  with  perti- 
nent allegations,  has  no  beaiing  on  the  subject  matter  of  the  controversy,  and  can- 
not afiect  the  decision  of  the  cause. 

If  the  whole  pleadings  e.  g.  an  answer  is  no  deience,  it  is  insufficient,  and  may  be 
demurred  to.     It  is  not  irrelevant,  within  the  meaning  of  the  code. 

If  it  be  a  sham  answer,  it  may  be  stricken  out  on  motion  under  a  different  section  of 
the  code,  (  §  152.)  (a) 

In  an  action  by  the  payee  to  recover  a  note  given  for  the  price  of  goods  sold,  the 
defendant  may  recover  his  damages  occasioned  by  the  non-delivery  of  the  goods 
by  the  seller  at  the  time  stipulated. 


(a)  See  Brown  v.  Jeniton,  ante,  page  733. 
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He  b  not  precluded,  by  the  fact  that  he  has  commenced  a  suit  against  the  seller^ 

from  recovering  such  damages. 
But  he  will  be  compelled  to  elect,  between  his  own  suit  and  the  recoupment  claimed  ; 

and  if  he  elect  the  latter,  hi0  suit  will  be  stayed. 
June  7th,  1851. 

The  plaintiff  sued  upon  two  promissory  notes,  drawn  in  his 
fevor  by  the  defendant. 

The  defendant  in  his  answer  admitted  the  making  of  the  notes^ 
but  stated  that  they  were  given  in  part  payment  for  marble, 
which  the  plaintiff,  by  a  written  agreement,  engaged  to  deliver  to 
him  at  certain  times  therein  specified ;  that  the  defendant  is  a 
sculptor,  and  was  employed  by  the  state  of  Kentucky  to  execute 
a  piece  of  statuary,  on  or  before  a  certain  day,  under  heavy  pen- 
alties ;  that  the  plaintiff  well  knew  the  fact  of  the  defendant's 
having  been  employed  by  the  state  of  Kentucky,  and  that  the 
marble  was  selected  by  him  for  the  purpose  of  such  statuary ; 
that  by  reason  of  the  plaintiff's  want  of  punctuality,  he,  the  de- 
fendant, had  sustained  great  loss  and  damage,  the  particulars  of 
which  are  stated  in  the  answer.  And  he  claimed  to  recover 
damages  against  the  claim  made  on  the  notes.  It  also  appeared 
from  the  answer,  that  the  defendant  had  commenced  an  action 
against  the  plaintiff  for  the  same  damages  set  up  in  the  answer. 

A  motion  was  now  made  on  behalf  of  the  plaintiff,  to  strike 
out  the  whole  of  the  answer,  excepting  that  part  which  admitted 
the  making  of  the  notes,  as  irrelevant  and  redimdant  under  the 
one  hundred  and  sixtieth  section  of  the  code.  Three  justices  of 
the  court  concurred  in  the  decision. 

S.  Z.  M.  BaHov)^  for  the  plaintiff. 

W.  Packard^  for  the  defendants. 

Mason,  J. — ^This  motion  proceeds  on  a  misapprehension  of  the 
'meaning  of  the  word  "irrelevant,"  as  used  in  the  160th  section 
of  the  code.  Matter  is  irrelevant  in  a  pleading  which  has  no 
bearing  on  the  subject  matter  of  the  controversy,  and  cannot 
affect  the  decision  of  the  court.  But  it  is  implied  that  indepen- 
dently of  the  irrelevant  matter,  the  plaintiff  has  stated  no  soffi- 
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cient  cause  of  action  or  the  defendant  a  valid  defence.  If  the 
complaint  does  not  state  a  case  on  which,  if  uncontradicted,  the 
plaintiff  has  a  right  to  recover,  the  defendant  must  present  his 
objection  by  demurrer,  and  not  by  motion  to  strike  out  the  com- 
plaint as  irrelevant,  and  the  same  rule  is  applicable  to  an  answer. 
If  the  whole  matter  of  the  answer  is  no  defence  to  the  plaintiff's 
claim,  the  answer  is  insufficient  and  not  irrelevant,  in  the  mean- 
ing of  the  code.  Tlie  objection  in  such  case  is,  not  that  unim- 
portant matter,  or  matter  having  no  bearing  on  the  controversy, 
is  mixed  up  with,  or  stated  in  addition  to  that  which  is  material, 
but  that  the  whole  is  entirely  unavailing,  and  this  objection 
can  only  be  taken  by  demuiTcr,  unless  the  answer  is  a  sham 
answer,  and  then  by  section  152,  it  may  be  stricken  out  on  motion. 
It  is  true,  that  under  the  old  chancery  system,  a  plaintiff  might 
except  to  the  answer  for  impertinence,  when  he  considered  that 
the  matter  set  up  was  no  defence  to  the  case  stated  by  the  bill. 
But  that  was  allowed  because  a  demurrer  could  not  be  interposed 
to  an  answer,  and  the  plaintiff  could  in  no  other  way  obtain 
the  opinion  of  the  court  as  to  the  materiality  of  such  matter, 
until  the  court  came  to  a  hearing  on  the  pleadings  or  on  the 
pleadings  and  proofs.  But  under  the  code,  a  demurrer  is  allowed 
to  an  answer,  as  well  as  to  a  complaint.  The  plaintiff  in  this 
case,  therefore,  should  have  demurred  to  the  answer,  instead  of 
applying  to  strike  it  out  as  irrelevant. 

It  must  not  be  inferred,  however,  that  a  demurrer  would  be 
sustained  to  this  answer.  The  defendant  certainly  has  a  right 
to  recoup  in  damages,  against  the  plaintiff's  claim,  by  reason 
of  the  marble  not  having  been  delivered  in  proper  season ;  and 
if  he  has  set  forth  sufficient  facts  to  entitle  him  to  recover, 
a  demurrer  to  the  answer  would  be  overruled.  I  fully  agree 
Ivitli  the  rule  laid  down  in  Britton  v.  Turner^  (6  New  Hampsh. 
481,)  that  a  defendant  cannot  recover  and  also  have  a  cross  ac- 
tion for  the  same  matter.  But  the  mere  fact  of  his  having  com- 
menced an  action  for  damages,  which  has  not  proceeded  to  trial 
or  judgment,  is  not  necessarily  a  bar  to  his  setting  up  the  same 
matter  in  the  answer  by  way  of  recoupment.  Circumstances 
may  occur  after  the  commencement  of  such  an  action,  which 
render  it  ineffectual,  and  the  setting  up  of  his  damages  in  tluB 
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way  in  an  answer  to  a  claim  for  non-payment  of  the  moneys 
stipulated  in  the  contract,  may  be  the  only  effectual  mode  in 
which  he  may  be  able  to  obtain  compensation  for  the  damages 
sustained  by  the  failure  on  the  part  of  the  plaintiff. 

The  affidavit  of  the  defendant  on  this  motion  is  designed  to 
present  such  a  state  of  facts.  It  states  that  he  is  fearful  lest  by 
reason  of  the  plaintiff's  contemplated  removal  from  the  county, 
he  may  not  be  able  to  collect  any  sum  which  he  may  recover  in 
the  action  he  has  instituted  for  damages.  He  ought  not,  therefore, 
to  be  prevented  from  reducing  or  defeating  the  plaintiff's 
recovery  against  him  in  this  suit,  by  way  of  recoupment  of 
damages. 

But  he  may  be  put  to  his  election,  either  to  proceed  in  the  suit 
he  has  instituted,  or  to  confine  himself  to  his  recoupment  in  the 
present  action.  K  he  elect  the  former,  then  he  may  be  pro- 
hibited from  setting  up  the  same  matter  in  this  suit;  if  the  latter, 
then  the  proceedings  in  the  former  action  may  be  stayed.  At 
any  rate,  the  plaintiff  in  this  action  is  at  liberty  to  make  such  a 
motion  on  proper  affidavits  as  he  may  be  advised. 

The  present  motion,  however,  must  be  denied,  but  without 
costs,  as  the  point  is  new,  and  involved  in  some  uncertainty. 


Delafield  and  others  v.  Wbight  and  Dabdin. 

The  jurisdiction  of  this  court  is  defined  and  limited  by  the  code  of  procedore. 

In  actions  against  joint  debtors,  the  court  has  not  jurisdiction,  unless  all  are  residents 

of  the  city,  or  the  summons  has  been  served  personally  on  all. 
The  objection  may  be  taken  at  any  stage  of  the  cause  when  the  fact  appears,  aod  it 

may  be  proved  at  the  trial,  or  by  affidavits  on  a  proper  motion.    It  is  not  waived  by 

omitting  to  set  it  up  by  demurrer  or  answer. 
May  1,  1851. 

This  suit  was  brought  to  trial  before  Dueb,  J.,  without  a  juiy. 
The  action  was  on  a  promissory  note  made  by  both  defendants. 
Wright  alone  appeared  and  answered.  Tlie  judge  decided 
against  the  defence  interposed.    It  was  then  insisted  by  Wright 
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that  the  court  had  no  jurisdiction  of  the  case,  and  the  fact  was 
admitted  by  the  plaintiffs  that  Dardin  was  not  a  resident,  and 
had  not  been  personally  served  with  any  process  in  the  suit. 

t/.  AtUJiou^  for  the  plaintiffi. 

A.  Z.  Robertson  and  R.  Emmet^  for  the  defendant. 

DuEB,  J.  (With  the  concurrence  of  two  other  justices.) — ^It  was 
alleged  upon  the  part  of  the  defendant  Wright,  that  no  summons 
had  been  personally  served  upon  the  defendant  Dardin,  and  that 
he,  Dardin,  was  not  at  the  commencement  of  this  suit  nor  is 
he  now  a  resident  of  this  city,  and  upon  this  ground  it  was 
contended  that  the  court  has  not  acquired  jurisdiction  of  the 
cause,  and  that  the  complaint  must  therefore  be  dismissed. 

The  facts  upon  which  this  objection  to  the  jurisdiction  of  the 
court  was  rested  were  admitted  by  the  counsel  for  the  plaintiffs. 

The  question  which  the  objection  involves  has  not  hitherto 
been  decided  by  the  court  at  a  general  term,  but  all  its  judges 
in  their  decisions  at  chambers  have  uniformly  acted  upon 
the  opinion  that  the  power  and  jurisdiction  of  the  court  are 
defined  and  limited  by  the  provisions  of  the  code,  and  conse- 
quently that  it  has  no  jurisdiction  in  actions  against  joint  debtors, 
unless  all  are  residents  of  the  city,  or  the  summons  has  been 
served  personally  upon  all,  the  word  *' personally "  being 
understood  in  its  strict  and  appropriate  sense. 

It  is  this  construction  of  the  code  that  I  hold  myself  bound  to 
follow,  and  although  the  objection  to  the  jurisdiction  of  the  court 
has  not  been  taken  by  demurrer  or  answer,  yet  by  the  express 
words  of  §  148  of  the  code,  this  omission  is  not  to  be  deemed  a 
waiver,  and  the  same  force  must  therefore  be  allowed  to  the 
objection  now,  as  if  it  had  been  taken  in  the  answer,  and  the 
facts  had  been  admitted  in  the  reply.  As  I  construe  §  148,  the 
objection  whether  appearing  on  the  pleadings  or  depending  upon 
extrinsic  proof,  may  now  be  taken  in  any  stage  of  the  cause,  and 
when  depending  upon  extrinsic  facts  may  be  supported  by 
affidavits  when  tiie  proper  motion  is  made  at  chambers  or  by 
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evidence  when  the  dismissal  of  the  complaint  is  asked  for  upon 
a  trial  or  hearing. 

Nor  have  I  any  right  to  say,  that  the  defendant  Wright,  by 
putting  in  a  separate  answer,  has  elected  to  treat  the  action  as 
commenced  and  prosecuted  against  himself  alone,  and,  there- 
fore, warranting  a  separate  judgment.  He  had  a  right  to  put 
in  a  separate  answer. 

And  the  terms  of  the  answer  are  not  at  all  different  from 
what  they  might  have  been,  had  Dardin  appeared  to  the  action 
as  well  as  himself.  It  is  entitled  against  both,  and,  in  the  body, 
the  words  "  the  said  defendants  "  frequently  occur.  Had  it 
been  otherwise,  had  it  plainly  appeared,  upon  the  face  of  his 
answer,  that  he  considered  himself  the  sole  defendant,  I  do  not 
think  that  his  error,  or  that  of  his  counsel,  would  have  pre- 
cluded him  from  taking  the  objection  upon  which  he  now 
insists. 

When  the  proceeding  is,  in  its  form,  a  separate  suit  against 
one  only  of  two  or  more  joint  debtors,  and  he  neglects  to  take 
the  objection,  by  demurrer  or  answer,  of  the  want  of  proper  par- 
ties, I  do  not  at  all  doubt,  that  a  judgment  against  him  alone 
may  be  regularly  entered,  even  where  the  joint  nature  of  the 
contract  appears  upon  the  face  of  the  complaint ;  and  this  posi- 
tion may  be  considered  as  fully  sustained  by  the  cases  to  which 
the  counsel  for  the  plaintiffs  referred.  (Whelpdale's  case,  5 
Rep.  119 ;  Roe  v.  Abbott^  Cowper  832.)  But  all  the  authori- 
ties, including  the  very  cases  referred  to,  show  that  a  several 
judgment  would  be  certainly  erroneous,  where  all  the  debtors 
are  parties  to  the  suit,  and  it  is  against  all  that  by  the  very 
terms  of  the  declaration  or  complaint,  a  judgment  is  demanded. 

It  was  suggested,  that,  in  order  to  warrant  a  separate  judgment 
in  the  present  case,  the  complaint  may  be  amended  by  striking 
out  the  name  of  Dardin  as  a  defendant ;  but  such  an  amend- 
ment could  only  be  granted  upon  payment  of  all  the  costs  of  the 
defendant,  and  with  liberty  to  him  to  answer  or  demur  to  the 
amended  complaint.  It  is  plain,  that  the  plaintiffs  would  not  be 
at  all  benefited  by  allowing  an  amendment  upon  these  teims, 
since  the  fatal  objection  of  the  non-joinder  of  Dardin  would  cer- 
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tainly  be  taken.    The  complaint  must,  therefore,  be  dismissed 
for  want  of  jurisdiction. 


Waterbuky  v.  Westervelt. 

Where  the  judge  at  the  trial,  reeervos  for  further  consideration  the  questions  of  law 
arising  upon  the  trial  or  verdict,  and  they  are  eubeequently  disposed  of  at  the  special 
terai,  the  successful  party  is  entitled  to  recover  for  such  term,  the  fee  prescribed  by 
the  code  for  the  trial  of  an  issue  of  law. 

He  is  £0  entitled,  although  the  cause  was  not  placed  on  the  calendar,  and  was  heard 
on  the  minutes  of  the  clerk,  without  any  case  or  bill  of  exceptions. 
Dec.  21,  1850. 

At  the  trial  in  October,  the  jury  found  specially  on  certain 
propositions  submitted  by  the  judge.  No  judgment  was  given 
on  the  verdict.  At  the  December  special  term,  the  plaintiff,  on 
notice,  applied  to  the  judge  holding  the  term,  who  rendered 
judgment  on  the  verdict  in  favor  of  the  plaintiff.  No 'case  or 
bill  of  exceptions  had  been  prepared,  and  the  cause  was  not 
placed  on  the  calendar  of  law  issues.  The  motion  was  made  on 
the  verdict  as  contained  in  the  minutes.  The  question  arose 
whether  the  plaintiff  can  tax  for  the  trial  of  an  issue  of  law,  under 
the  third  subdivision  of  section  307,  of  the  code  of  procedure. 

EUis^  BurriU^  dk  Davison^  for  the  plaintiff. 

Brawn  <&  MatTiews^  for  the  defendant. 

Oaklet,  Ch.  J.,  with  the  concurrence  of  Sandford  and  Painib, 
J.  J.,  held  that  the  plaintiff  was  entitled  to  the  fee  of  fifteen  dol- 
lars allowed  by  the  tliird  subdivision,  for  the  trial  of  an  issue  at 
law. 
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Meorath  and  HASBEorcK  v.  Van  Wyck. 

An  order  that  the  plaintiff  pay  the  defendant's  costs  sabeequent  to  an  ofier  to  take  jadg- 
ment  onder  section  385  of  the  code,  is  not  properly  any  part  of  the  judgment  to  be 
entered  in  the  action. 

It  may  be  enforced  under  the  act  of  1847,  by  execution. 

Every  order  in  an  action,  which  passes  upon  and  determines  a  poeitiTe  legal  right  of  either 
party,  is  appealable,  under  the  second  subdivision  of  section  349  of  the  code. 

In  this  and  the  like  sections,  the  **  merit***  mean  the  strict  legal  rights  of  the  parties,  as 
distinguished  from  mere  questions  of  practice,  which  every  court  regulates  for  itself, 
and  from  matters  which  depend  upon  the  discretion  or  fiivor  of  the  court. 

An  order,  granting  to  the  defendant  costs  of  the  suit,  subsequent  to  an  offer  under  seetion 
385,  involves  some  part  of  the  merits  of  the  action,  and  is  appealable. 

An  offer  to  allow  the  plaintiff  to  take  judgment,  under  section  385  of  the  code,  need  not 
contain  an  offer  on  the  subject  of  co?ts  to  that  time.    On  entering  judgment  upon 
the  ofier,  the  plaintiff  is  of  course  entitled  to  costs,  by  section  303. 
(Before  Oaxley,  Ch.  J.,  and  Saiidford  and  Paikb,  J.J.) 
Jan.  11  and  18,  1851. 

This  was  an  appeal  from  an  order  at  chambers.  The  snit  was 
brought  to  recover  for  oil  sold  and  delivered,  for  which  the  plain- 
tiff claimed  $259  16.  After  the  defendant  appeared,  his  at- 
torney, on  the  24th  of  October,  1849,  served  on  the  plain- 
tiff's attorney,  an  offer  in  writing,  that  the  plaintiff  might  take 
judgment  against  him  in  the  action,  for  the  sum  of  $238  40. 
The  plaintiff  did  not  accept  the  offer.  The  cause  was  tried  in 
December,  1850,  and  a  verdict  rendered  for  the  plaintiff,  for 
$229  71,  with  interest  from  May  11th,  1849,  which  interest  was 
$7  27.  The  defendant  moved  for  an  order,  that  the  plaintiff 
pay  his  costs  subsequent  to  the  offer,  which  order  was  granted, 
and  the  plaintiff  thereupon  appealed. 

On  the  appeal  being  moved,  the  defendant  insisted  that  the 
order  was  not  appealable,  and  the  court  heard  this  point  ai^ed, 
before  the  hearing  of  the  appeal.  On  its  being  decided  at  a 
subsequent  day,  that  the  order  was  appealable,  the  merits  of  the 
question  were  heard.  Both  decisions  are  reported  as  if  made  at 
the  same  time. 

Roineyn  df  McEmst/ry^  for  the  plaintifib. 
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CuUer  <&  Townsendy  for  the  defendant. 

By  the  Coitet. — Is  this  order  appealable  nnder  section  three 
hundred  and  forty-nine  of  the  code  of  procedure  ?  If  it  were 
properly  a  part  of  the  judgment,  it  would  come  up  for  review  on 
an  appeal  from  the  judgment ;  but  we  think  it  is  not.  The 
plaintiffs  still  recover  a  judgment  for  their  verdict,  with  the 
costs  accrued  at  the  time  of  the  offer.  The  defendant's  costs 
directed  to  be  paid  by  this  offer  are  collectible  by  force  of  the 
order,  under  the  act  of  1847.  (2  Laws  of  1847,  page  491 ;  2 
Sand.  K.  653.)    • 

Considered  as  an  order  simply,  it  does  not  fall  within  the 
first,  third,  or  fourth  classes  of  orders  from  which  an  appeal  is 
allowed.  Does  it  involve  the  merits  of  the  action  or  any  part 
thereof?  The  most  sensible  definition  we  have  seen  on  this 
subject,  is  that  given  by  Selden,  J.,  in  the  general  term  of  the 
supreme  court  in  the  seventh  district,  in  the  case  of  St  John  v. 
We€t^  4  How.  Pr.  E.  329,  332.  He  says  the  word  "  merits  "  in 
these  and  like  sections  of  the  code,  should  be  understood  as 
meaning  the  strict  legal  rights  of  the  parties,  as  contra-dis- 
tinguished from  those  mere  questions  of  practice  which  every 
court  regulates  for  itself,  and  from  all  matters  which  depend 
upon  the  discretion  or  favor  of  the  court.  This  will  give  an 
appeal  from  every  order  which  passes  upon  and  determines  any 
positive  legal  right  of  either  party,  and  deny  it  in  all  other 
cases.  We  have  no  hesitation  in  adopting  this  construction,  as 
fully  carrying  out  the  intent  of  the  code ;  and  we  may  remark, 
that  the  commissioners  on  pleading  and  practice  declared  their 
intention  to  be  to  make  the  actual  and  final  determination  of  a 
matter  involving  a  substantial  right,  the  test  of  an  appealable 
order  or  judgment.    (Report  of  1848,  p.  19.) 

This  order  involved  a  substantial  legal  right,  and  is  therefore 
the  subject  of  an  appeal. 

2.  The  plaintiff  insist  the  order  was  wrong,  because  the 
defendant's  offer  was  silent  as  to  costs,  and  if  they  had  filed  it 
ihey  could  have  entered  judgment  only  for  the  8xm\.  mentioned 
in  it,  which  is  less  than  the  verdict  witii  the  costs  to  the  time  of 
the  offer. 
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We  think  the  plaintiff's  construction  of  the  act  is  erroneons. 
The  section  (three  hundred  and  eighty-five)  is  silent  as  to  costs, 
both  in  the  offer  and  the  judgment  thereon.  The  offer  is  to 
contain  a  sum  or  a  relief,  for  which  judgment  is  to  be  entered. 
Then  section  three  hundred  and  three  applies,  and  gives  to  the 
plaintiff  upon  such  judgment,  the  costs  of  suit.  If  the  suit  were 
one  for  specific  performance,  and  the  offer  were  for  a  judgment 
of  performance  simply,  there  is  no  doubt  on  entering  snch 
judgment  the  clerk  would  be  bound  to  insert  in  the  entry  the 
allowance  of  costs.  And  the  fonn  of  the  offer  must  be  the  same 
in  an  action  to  recover  money  only.  If  it  be  necessary  to  insert 
in  the  offer  the  allowance  of  costs  in  the  latter  instance,  it  must 
be  in  the  former.  We  think  the  statute  does  not  require  it  in 
either,  and  the  order  appealed  from  must  be  affirmed. 


La  Forge  v.  Chilson  and  Williamson. 

When  an  offer  is  made  by  one  or  more  defendants,  that  the  plaintiff  may  take 
judgment  against  them  for  the  sum  or  to  the  efiect  therein  specified,  pursuant  to 
section  three  hundred  and  eighty-five  of  the  code,  and  the  suit  is  so  situated  in 
respect  of  the  other  defendants,  that  the  plaintiff,  on  accepting  the  ofler,  may  at 
once  enter  judgment  to  the  effect  offered  against  all  the  parties  jointly  liable  with 
those  making  the  offer  ;  he  must  accept  it,  or  he  will  proceed  at  his  peril  as  to  the 
future  costs  in  the  cause. 

Where  one  of  two  defendants,  sued  on  a  partnership  demand,  made  snch  an  ofier 
after  his  co-defendant's  time  to  answer  had  expired  and  he  had  not  appeared,  and 
the  plaintiff,  on  the  trial,  recovered  less  than  the  offer,  he  was  subjected  to  the  costs 
of  the  defendant  from  the  time  of  his  offer. 

This  court  has  frequently  held,  that  under  the  code,  in  a  strictly  legal  action  against 
two  or  more,  on  a  demand  which  is  joint  and  not  joint  and  several,  the  plaintiff 
can  enter  only  a  single  judgment  against  all  the  defendants. 
May  24, 1851. 

Sun  to  recover  $183,52  and  interest,  for  goods  sold  to  the 
defendants  as  partners,  between  January,  1844,  and  March,  1847. 
The  defendant,  Williamson,  did  not  appear  in  the  suit  Chilson 
appeared  bj  attorney,  and  after  the  time  for  Williamson  to 
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answer  had  expired,  served  on  the  plaintiff's  attorney  an  offer  in 
writing  signed  by  his  attorney,  to  allow  the  plaintiff  to  take 
judgment  against  him  for  $110,  with  interest  from  the  day  on 
which  the  suit  was  commenced,  and  costs.  At  the  same  time 
he  served  an  answer,  denying  the  plaintiff's  claim,  except  as  to 
$34,50.  Tlie  cause  was  referred,  and  the  referee  reported  that 
there  was  due  to  the  plaintiff  $110,  but  allowed  him  no  interest. 
On  the  trial  it  appeared  that  the  defendants  ceased  to  be  partners 
in  1845. 

The  defendant,  Chilson,  moved  for  an  order  that  the  plaintiff 
pay  his  costs  subsequent  to  the  date  of  the  offer  to  permit  judg- 
ment to  be  entered  against  him. 

A.  F.  Smith,  for  the  defendant 

E.  8.  Spencer^  for  the  plaintiff. 

Sandford,  J.,  (with  the  concurrence  of  the  whole  court)  The 
plaintiff  contends  that  the  offer  of  Chilson  was  nugatory,  because 
not  made  by  both  of  the  defendants :  That  only  one  judgment 
can  be  entered  in  the  action,  and  that  must  be  against  both  de- 
fendants or  against  neither :  And  that  section  385  of  the  code, 
provides  only  for  an  ofier  to  be  made  by  all  the  defendants 
jointly  liable  in  the  action. 

The  section,  it  is  true,  speaks  of  "  the  defendant^^  and  the 
offer  to  be  made  is  that  judgment  may  be  taken  against  ^^  A^," 
and  literally,  this  would  require  all  the  defendants,  where  there 
are  more  than  one,  to  join  in  an  offer  to  allow  judgment  against 
them.  We  were  at  first  inclined  to  take  this  view  of  the  pro- 
vision, but  further  consideration  has  brought  us  to  a  different 
conclusion.  The  practice  introduced  by  the  section  in  question, 
is  a  very  beneficial  one,  and  ought  to  be  liberally  construed.  In 
a  case  where  all  the  defendants,  save  one,  have  suffered  a  default, 
and  are  no  longer  in  a  position  to  contest  the  claim,  the  defendant 
who  alone  appears  and  litigates,  may  well  be  regarded  as  ^'  the 
defendant,"  for  all  the  purposes  of  this  section.  And  if  he  make 
an  offer  pursuant  to  its  terms,  to  allow  judgment  to  be  taken 
against  him  for  a  sum  not  greater  than  that  demanded  in  the 

Vol.  m.  48 
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complaint,  there  is  nothing  to  preyent  the  plaintiff  fiT>m  at  once 
entering  the  judgment  for  that  snm  with  his  costs,  against  all  the 
defendants.  He  is  entitled  to  it  by  the  offer  as  against  the  de- 
fendant who  has  appeared,  and  by  the  de&ult  to  answer,  as 
against  the  others.  If  the  offer  be  for  a  less  amount  than  that 
claimed,  he  may  relinquish  the  surplus  as  against  the  defaulting 
defendants.  If  really  entitled  to  recoyer  no  more  than  the  offer, 
(and  it  is  only  on  this  assumption  that  it  is  legally  inferrible  that 
he  will  accept  it,)  he  will  not  be  prejudiced  by  taking  judgment 
for  the  amount ;  because  although  he  has  a  default  against  the 
others,  he  never  can  recover  judgment  against  them  for  more 
than  he  can  substantiate  against  the  litigating  defendant  who 
makes  the  offer. 

What  we  have  said,  of  course  applies  only  to  actions  on  con- 
tracts which  are  joint  and  not  joint  and  several,  and  were 
formerly  designated  legal  actions.  We  have  frequently  held, 
that,  in  such  cases,  the  plaintiffl  can  enter  only  a  single  judg- 
ment against  all  the  defendants.  Consequently,  when  the  offer, 
under  §.  385,  is  made  by  one  of  several  defendants,  it  will  be 
entirely  unavailing,  unless  the  cause  is  in  such  a  situation  in 
respect  of  the  other  defendants,  that  the  plaintiff,  on  filing  the 
offer,  can  immediately  take  a  judgment  against  all  for  the 
amount,  or  to  the  effect  specified. 

The  rule  that  we  mean  to  declare,  and  which,  we  think,  gives 
full  scope  to  the  beneficial  provision  of  the  code  according  to  its 
evident  intent,  is  this, — ^that  when  an  offer  is  made  by  one  or 
more  defendants,  under  §  385,  and  the  suit  is  so  situated  that  the 
plaintiff,  upon  accepting  it,  may  enter  judgment  to  the  effect 
offered,  against  all  the  parties  jointly  liable  with  those  making 
the  offer,  the  plaintiff  must  accept  the  offer,  or  proceed,  at  his 
peril,  as  to  the  future  costs  in  the  cause. 

In  this  case,  the  plaintiff  has  &iled  to  obtain  as  favorable  a 
judgment  as  that  offered,  and  he  must  pay  to  Chilson  his  costs 
of  the  suit  from  the  time  the  offer  was  made. 
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Martin  v,  McCobmiok. 

The  allowance  in  addition  to  costs,  peimitted  by  §  308  of  the  code,  cannot  be  made 

after  the  entry  of  judgment. 
No  allowance  can  be  made  under  that  section,  to  the  prevailing  party,  on  an  appeal 

from  a  judgment  at  the  special  term. 
January  11,  1851. 

In  this  case  judgment  was  rendered  in  favor  of  the  defendant 
after  a  trial  at  the  special  term.  The  plaintiff  appealed  to'  the 
general  term,  where  the  judgment  was  affirmed.  The  defendant 
now  moves  for  an  allowance,  in  addition  to  the  costs,  under  the 
three  hundred  and  eighth  section  of  the  code,  both  in  the  court 
below  and  on  the  appeal.  A  similar  motion  in  another  suit,  for 
an  allowance  on  a  judgment  entered  at  the  special  term,  was 
ar^cued  at  the  same  time. 

S.  K  Cowdrey^  for  the  defendant 

G.  A.  Halsey^  for  the  plaintiffs. 

Sandford,  J.  (with  the  concurrence  of  the  Chief  Justice  and 
Paine,  J.,)  decided  that,  after  judgment  entered,  it  was  too  late 
for  the  prevailing  party  to  apply  for  an  allowance  under  this 
provision  of  the  code.  The  amount  allowed  is  to  go  into  the 
judgment  as  a  part  of  the  "  charges  for  costs,'"  mentioned 
in  §  311. 

The  provision  in  §  308  does  not  apply  to  judgments  rendered 
on  appeal. 

Motion  denied.(a) 


(a)  To  the  Utter  propontion  is  3  ComBt.  570,  in  the  court  of  appeals,  and  to  both  is 
a  dedfllon  of  Parker,  J.»  in  the  supreme  eonrt,  third  district,  5  Howard's  Ft. 
R.243. 
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Anon. 

In  adjuating  the  plaintiff's  coata,  on  oyeimling  a  demurrer,  he  b  entitled  to  the  fise  of 
aeren  dollari,  "  for  nibeeqaent  proeeedinga  before  trial/'  and  the  fee  of  fi/toeo  dol* 
laia  for  the  thai ;  bat  he  ia  not  entitled  to  the  twelve  dollars  given  "for  til 
proceedings  before  notice  of  trial." 
(Before  Oaklet,  Ch.  J.,  and  Sahdfou)  and  Pains,  J.J.) 
Feb.  13,  1851. 

The  clerk  submitted  to  the  court  a  question  on  the  adjust- 
ment of  coets.  On  overruling  a  demurrer  put  in  by  the  defend- 
ant, leave  was  given  to  him  to  answer  on  payment  of  costs. 
The  plaintiff  claimed  to  tax  the  following  items,  beside  his 
disbursements,  viz. — 

For  all  proceedings  before  notice  of  trial,  -  -  $12 
For  the  subsequent  proceedings  before  the  trial,  7 
For  the  trial, 15 

The  CouKT  held,  that  the  plaintiff  was  not  entitled  to  the  fee 
of  twelve  dollars  given  for  the  proceedings  before  notice  of  tml, 
and  that  he  was  entitled  to  the  other  two  items  claimed. 
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The  code  does  not  require,  that  a  Bpecification  of  the  items  of  the  costs  eUhned  ehiu 
be  served  with  the  notice  of  the  application  to  the  clerk  to  adjust  the  costs,  in  onkr 
to  enter  them  in  the  judgment. 

Hereafter,  however,  this  court  will  require  such  items  to  be  served,  md  a  nle  of 
court  to  that  effect  was  directed  to  be  entered. 
April  19, 1851. 

MonoN  at  chambers,  decided  after  consultation  with  the  juB- 
tices.    The  facts  are  stated  in  the  opinion. 
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O,  A,  Davison^  for  the  plaintiff. 
Geo.  Hudson^  for  the  defendant. 

Oajkley,  Ch.  J. — ^The  plaintiff  took  an  inquest  against  the  de- 
fendant at  the  present  term  of  this  court,  in  consequence  of  no 
affidavit  of  merits  having  been  filed,  upon  which  he  proceeded  to 
enter  up  judgment  and  issue  execution.  The  defendant  gave 
notice  of  a  motion  to  open  the  inquest,  and  also  to  set  aside  the 
judgment,  on  the  ground  of  irregularity.  The  alleged  irregu- 
larity was  a  feilure  on  the  part  of  the  plaintiff's  attorney,  at  the 
time  of  serving  the  notice  of  the  adjustment  of  costs,  to  serve 
a  copy  of  the  items  which  would  be  submitted  for  taxation.  The 
notice  given  was,  that  he  should  apply  to  the  clerk  to  insert  the 
costs  of  the  plaintiff  in  the  judgment  roll,  and  was  unaccom- 
panied by  any  statement  of  items.  It  is  contended  by  the  de- 
fendant's attorney,  that  this  is  an  irregularity  which  will  author- 
ise us  to  set  aside  the  judgment. 

It  appeared  by  the  affidavits,  on  the  part  of  the  plaintifl^  that 
the  defendant's  attorney  appeared  before  the  clerk  upon  the 
taxation,  and  successfully  opposed  some  of  the  items,  but  this 
appearance  seemed  to  have  been  under  a  protest  upon  his  part, 
and  we  cannot  deem  it  as  a  waiver  of  his  right,  to  object  to  the 
irregularity,  if  any  existed. 

But  we  are  of  opinion,  however,  that  the  plaintiff  was  regular, 
and  that  the  notice  he  served  meets  the  requirements  of  the  code. 
If  upon  the  taxation,  it  should  appear  to  the  clerk,  that  it  was 
proper  to  afford  the  opposing  party  time  to  investigate  the  items, 
it  would  undoubtedly  be  in  his  power  to  grant  it.  In  the  present 
case,  it  does  not  appear  that  there  are  any  items  which  were  im- 
properly taxed,  or  that  any  objection  is  in  fiwt  made  to  the  cor- 
rectness of  the  taxation.  It  is  undoubtedly  advisable  in  all  cases, 
that  a  statement  of  the  items  should  accompany  the  notice  of 
the  application  to  the  clerk.  And  for  this  reason,  we  shall 
direct  a  rule  to  be  entered  to  that  effect,  in  cases  which  may 
arise  hereafter. 

Motion  denied. 
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0.  and  O.  Belden  v.  E[nowlton,  Administratrix,  &c. 

The  plaintiff  in  a  suit  against  an  executor  or  administrator,  cannot  recoTor  costs  agaioat 
the  estate  or  the  defendant  penooally,  unless  the  demand  have  been  presented  to  snch 
executor,  6lc.,  and  payment  unreasonably  resisted  or  neglected,  or  the  defendant  on 
presentment  refused  to  refer  it  to  the  statute. 

The  provision  of  section  forty-one  of  title  three  of  chapter  six  of  the  second  part  of  the 
revised  statutes,  relative  to  costs  in  suits  against  executors,  Slc,  in  legal  actions,  is 
continued  in  full  force  by  the  code  of  procedure. 
May  10,  1851. 

Application  by  the  plaintiffi  for  costs,  in  a  suit  against  an 
administratrix.  The  facts  appear  in  the  decision,  which  waa 
given  with  the  concurrence  of  all  the  justices. 

T.  C.  T.  BiicJdey^  for  the  plaintiffi. 
C.  Nagle^  for  the  defendant. 

Oakley,  Ch.  J. — ^This  was  a  suit  on  a  check  for  $800,  dated 
some  days  after  the  day  on  which  it  was  given.  The  drawer 
died  the  day  after  it  was  given,  and  the  suit  was  brought  against 
his  administratrix.  She  put  in  an  answer,  setting  up  a  variety 
of  defences  for  which  there  was  no  pretence,  and  among  others, 
denying  that  she  ever  had  any  notice  that  the  check  was  de- 
manded and  not  paid. 

The  plaintiffs  apply  for  their  costs  of  the  suit,  and  the  question 
is,  whether  either  the  estate  of  the  deceased,  or  the  defendant 
personally,  is  liable  for  costs.  On  considering  the  point,  we 
think  neither  is  liable. 

The  817th  section  of  the  code  gives  costs  in  general,  for  and 
against  executors  and  administrators,  to  be  paid  out  of  the  estate, 
unless  the  court  charges  them  on  the  party  personally,  for  mis- 
management or  bad  faith ;  but  the  section  also  provides,  that  it 
shall  not  be  construed  to  allow  costs  against  executors  or  adminis- 
trators, where  they  are  now  exempted  therefrom  by  section  forty- 
one  of  the  third  title  of  chapter  six  of  the  second  part  of  the 
revised  statutes. 
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Eecniring  to  the  revised  statutes,  (2  K.  S.  88  to  90,)  we  find 
that  section  34  permits  the  executor,  &c.  at  least  six  months 
lifter  the  grant  of  letters,  to  advertise  for  creditors  to  present 
their  claims  within  six  months  after  the  notice  is 'first  published. 
When  any  claim  is  presented,  (§  36,)  if  the  executor  doubt  its 
justice,  he  may  enter  into  a  written  agreement  to  submit  it  to 
referees.  K  the  claim  be  disputed  or  rejected,  and  shall  not  have 
been  referred,  the  claimant  must  commence  a  suit  upon  it  within 
eix  months,  &c.,  or  he  will  be  barred  fi'om  n^aintaining  any  action 
upon  it  (§  38.)  K  the  demand  has  not  been  presented  within 
the  six  months  limited  by  the  notice,  the  creditor  will  only  be 
entitled  to  come  in  against  such  assets  as  remain  when  he  com- 
mences his  suit  for  its  recovery. 

Then  follows  the  forty-first  section,  which  first  precludes  such 
creditor  from  recovering  any  costs,  and  then  provides,  that  no 
costs  shall  be  recovered  in  any  suit  at  law,  against  any  executor 
or  administrator,  to  be  levied  of  their  property,  or  the  property 
of  the  deceased,  imless  it  appear  that  the  demand  on  which  it 
was  founded  was  presented  within  the  time  limited  by  the  ad- 
vertisement before  prescribed,  and  its  payment  unreasonably 
resisted  or  neglected^  or  that  the  defendant  refused  to  refer  the 
same  pursuant  to  the  preceding  provisions. 

In  this  case,  it  does  not  appear  that  any  notice  to  the  creditors 
was  ever  published,  or  that  the  plaintiffs  ever  presented  their 
claim  to  the  defendant  In  fact,  the  suit  would  seem'  to  have 
been  commenced  within  six  months  after  the  intestate's  death. 

The  plaintiffs,  by  having  omitted  to  present  their  claim,  have 
failed  to  place  themselves  in  a  position  in  which  they  could 
claim  costs.  It  must  be  presented,  and  payment  unreasonably 
neglected  or  resisted,  in  order  to  bring  the  case  within  the  ex- 
ception provided  by  the  forty-first  section,  and  charge  the  de- 
fendant with  costs. 

Motion  denied. 
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Bbabkn  V.  ITAgwATRint^  and  another. 

In  the  actioDi  mentioDed  in  netioB  three  hundred  and  four  of  the  code,  if  judgmeat  be 
rendered  for  two  defendants  who  have  defended  by  the  same  attorney,  only  one  bill 
of  coatB  can  be  allowed  to  both  defendants. 
May  31, 1851. 

Tins  was  an  action  of  assault  and  battery  against  two  defend- 
ants, who  appeared  bj  the  same  attorney,  but  answered 
separately.  Their  defences  were  in  some  measure  distinct  A 
verdict  was  rendered  in  favor  of  both,  and  their  attorney 
presented  to  the  clerk  for  adjustment,  a  separate  bill  of  costs  in 
favor  of  each.  The  plaintiffs  claiming  that  they  were  entitled 
only  to  a  single  bill  of  costs,  the  question  was  brought  before 
Duer,  J.,  at  chambers,  and  decided  after  consultation  with  the 
other  justices  of  the  court. 

S.  P.  ITuf,  for  the  plaintiff, 

Ji  Lux^  for  the  defendants. 

DcEB,  J. — in  announcing  the  decision,  said,  the  court  saw  do 
reason  for  deviating  from  the  rule  which  had  prevailed  in  cases 
like  this  from  a  very  early  period  until  the  code  of  procedure 
took  effect.  It  is  true,  the  code,  in  terms,  makes  the  costs 
allowed,  rather  an  indemnity  to  the  prevailing  party,  than  the 
measure  of  compensation  between  attorney  and  client.  But  it 
was  intended  to  adopt  fixed  rules  in  respect  to  costs  given  in  the 
actions  mentioned  in  section  three  hundred  and  four ;  and  this 
cannot  bo  carried  out,  if  the  circumstances  of  separate  answere 
when  put  in  by  the  same  attorney  be  allowed  to  confer  the  right 
to  separate  costs.  A  full  bill  to  each  defendant  in  such  a  case, 
will  be  certain  in  most  instances,  to  give  to  both  more  than  an 
indemnity ;  and  we  think  it  is  better  to  adhere  to  the  practice 
adopted  under  the  old  system,  that  only  a  single  bill  of  costs  can 
be  taxed  for  all  the  defendants  who  appear  by  the  same 
attorney. 
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Stone  v.  Duffy  and  Bbowk. 

In  an  action  for  an  asBaolt  and  battery,  where  the  plaintiff  recoven  less  than  fifty 

dollars,  he  is  entitled,  by  the  code  of  procedure,  to  no  more  costs,  including  dis- 

bursements,  than  the  damages  recovered. 
In  such  an  action  against  two  or  more  defendants,  if  either  defendant  succeed  against 

the  plaintiff,  he  is  oo  titled  to  recover  his  costs  of  suit  of  the  plaintiff,  although  the 

latter  may  have  succeeded  against  the  other  defendants. 
(t  is  no  objection  to  this  right,  that  the  successful  defendant  put  in  a  joint  answer  with 

one  or  more  against  whom  the  plaintiff  has  recovered. 
March,  1851. 

In  this  action^  which  was  for  an  assault  and  battery,  the 
plaintiff  recovered  twenty-five  dollars  damages  against  Dufi^, 
and  a  verdict  was  found  in  favor  of  the  other  defendant.  The 
defendants  appeared  in  the  suit  by  the  same  attorney,  and  put 
in  a  joint  answer.  Several  questions  were  presented  on  the 
adjustment  of  costs,  which  were  submitted  to  Sandford,  J.,  at 
chambers,  and  decided  by  him,  (after  advising  with  all  his  asso- 
ciates, who  concurred  in  the  result),  as  follows ;  viz. 

The  successful  defendant,  Brown,  is  entitled  to  his  costs.  The 
construction  we  gave  to  §  305  of  the  code,  in  Comsbock  v. 
Bayard^  2  Sand.  705,  decides  this  question.  The  circumstance 
that  the  parties  put  in  a  joint  answer,  does  not  affect  the  point. 
§  305  contains  no  limitation  of  that  kind,  and  we  held,  that 
§  306  does  not  apply  to  the  actions  mentioned  in  the  two  pre- 
ceding sections. 

The  question,  whether,  in  addition  to  $25,  which  the  plaintiff 
recovers  against  Duflfy  as  costs,  by  force  of  the  fourth  subdivi- 
sion of  §  304  of  the  code,  he  is  also  entitled  to  his  disbursements 
under  §  311,  is  one  of  no  little  diflSculty.  On  reading  the 
various  provisions  of  the  code,  respecting  costs  and  in  which 
costs  are  mentioned  or  referred  to,  most  of  us  were  inclined  to 
agree  with  Mr.  Justice  Harris,  of  the  supreme  court,  in  his 
opinion  in  Taylor  v.  Omdner^  4  Howard's  Pr.  R.  67,  and  Nenxh 
ton  V.  Sweety  ibid.  134.  It  seems,  however,  that  the  general 
term  of  that  court  in  the  seventh  district,  and  all  the  judges  of 
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the  same  court  in  the  second  district,  concur  in  holding,  that,  in 
actions  of  slander,  where  the  plaintiff  recovers  less  than  fifty 
dollars  damages,  he  is  not  entitled  to  recover  the  fees  of  officers 
and  disbursements,  in  addition  to  the  amount  of  costs  equal  to 
the  verdict.  {Bdding  v.  ConMinff^  4  Howard's  P.  R  196 ; 
WTieeler  v.  Westgate^  ibid.  269.) 

We  think  it  is  important  to  secure  a  uniformity  of  construc- 
tion, so  far  as  it  is  practicable,  in  administering  the  code ;  and, 
in  a  really  doubtful  case,  are  disposed  to  yield  our  impressions 
to  the  conclusions  generally  adopted  in  the  co-ordinate  tribunals. 
We  will,  therefore,  hold,  that  a  party  entitled  to  costs  by  the 
fourth  subdivision  of  §  304,  on  his  recovering  less  than  fifty 
dollars,  can  recover  no  more  for  his  costs  of  suit,  including  his 
disbursements,  than  the  damages  recovered. 

H,  A,  Mbtt^  for  the  plaintiff. 

A.  D.  JRusaeU  for  the  defendants. 


MooKB  V.  Westebvelt,  Sheriff^  &c. 

The  proTieioDs  of  the  xevieed  Btatutes,  giving  double  coets  to  public  officers,  who 

succeed  in  suits  brought  against,  them  in  respect  of  thdr  official  acts,  are  repealed 

by  the  code  of  procedure. 
The  additional  allowance,  provided  by  §  388  of  the  code,  enables  the  courts  to  extend 

to  officers  in  such  suits,  all  the  just  protection  which  public  policy  requires. 
The  costs,  given  by  the  code,  are  not  a  measure  of  the  compensation  to  which  the 

attorney  is  entitled  as  between  himself  and  his  client. 
If  there  is  no  express  agreement,  the  law  implies  that  he  is  to  be  paid  according  to  the 

value  of  his  services. 
May,  1851. 

The  facts  in  this  case  appear  in  the  decision,  which  was  made 
at  the  general  term,  with  the  concurrence  of  all  the  justioeB 
of  the  court. 

H.  P.  Hastings^  for  the  plaintiff. 
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N.  B.  Bhmt^  for  the  defendant. 

By  thb  Couet.  Dukb,  J. — ^This  is  an  appeal  from  an  order 
made  at  chambei'B  allowing  to  the  defendant  who  has  obtained 
a  verdict,  what  are  usually,  but  improperly  termed  double  costs, 
and  the  question  to  be  determined  is,  whether  those  sections  in 
the  revised  statutes  by  which,  in  cases  like  the  present,  such  costs 
are  given  to  the  defendant,  are  still  in  force,  or  have  been  super- 
seded or  repealed  by  the  provisions  of  the  code.  (2  E.  S.  617,  § 
24,  26. 

It  is  much  to  be  regretted  that  the  framers  of  the  code  failed  to 
annex  to  their  labors,  a  general  repealing  statute  enumerating  the 
acts  and  parts  of  acts  that  were  meant  to  be  abrogated.  Many 
of  the  difficulties  that  have  arisen  in  the  construction  of  the 
code,  and  those  that  have  most  perplexed  and  divided  the  minds 
of  judges,  must  be  ascribed  to  this  omission,  and  of  this  the 
question  now  before  us  is  a  striking  example.  Two  of  the  judges 
of  the  superior  court.  Justices  Sill  and  Welles,  (4  How.  Pr.  R. 
263,  283,)  have  decided  that  double  costs  are  still  recoverable, 
while  Mr.  Justice  Parker,  and  the  court  of  common  pleas  in 
this  city,  have  held  that  the  statutory  provisions  from  which 
alone  the  right  to  claim  such  costs  was   derived  are  wholly 

repealed,  (4   ibid.  239,  6  ibid.  p. MS.  opinion  of  Judge 

Woodruff,)  and  our  own  reflections,  founded  upon  an  attentive 
examination  of  all  those  provisions  in  the  code  that  have  a  bear- 
ing upon  the  question,  have  led  us  to  the  same  conclusion. 

It  is  said  that  the  code  has  only  repealed  those  statutory  pro- 
visions in  relation  to  costs  which  regulated  the  costs  and  fees  of 
attorneys,  solicitors  and  counsel,  as  against  their  clients,  and  that 
as  double  costs  are  expressly  declared  to  belong  to  the  defendants 
to  whom  they  are  awarded,  and  are  thus  distinguished  from  those 
which  their  attorneys,  &c.,  are  entitled  to  recover  for  their  own 
services,  it  necessarily  follows  that  they  are  not  affected  by  the 
repeal.  We  shall  not  deny  that  there  would  be  much  force  in 
these  observations,  if  the  costs  that  are  given  by  the  code,  and 
which  it  is  alleged  may  be  doubled,  were  merely  a  substitute 
for  those  that  were  formerly  allowed,  and  were  still  the  costs  that 
the  attorney  is  entitled  to  demand  from  his  client,  and  when 
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received  from  the  opposite  party,  to  retain  for  his  services ;  bat 
as  the  case  happens  to  be  directly  the  reverse,  the  argmnent  that 
the  observations  we  have  stated  have  been  supposed  to  furnish,  it 
appears  to  us  vrhoUy  fails.  Costs,  as  they  now  exist,  are  in  no  case 
a  measure  of  the  compensation  to  which  the  attorney  is  entitled. 

They  do  not  define  and  limit  the  sum  that  he  may  justly 
claim  for  his  services.  His  compensation,  where  there  is  no 
express  agreement,  is  left  to  depend  upon  the  agreement  that 
the  law  will  imply,  and  ^the  only  agreement  that  the  law  can 
imply  is,  that  the  sum  to  be  paid,  shall  be  proportioned  to  the 
value  of  the  services  performed,  and  it  is  manifest  that  the  sum 
which  a  court  and  jury,  in  the  exercise  of  a  reasonable  discretion 
may  allow,  may  be  greater  or  less  than  the  amounts  of  the  costs 
that  are  given  by  the  code.  Such,  we  conceive,  is  the  necessary 
construction  of  section  303. 

Hence,  the  question  whether  the  code  has  abolished  double 
costs  is  not  to  be  disposed  of  by  saying  that  the  provisions  of  the 
code  have  no  reference  to  costs  that  belong  to  a  party  in  the 
suit,  for  in  reality  it  is  to  such  costs  that  they  relate,  and  to  such 
alone.  Costs,  as  regulated  by  the  code,  are  given  exclusively  to 
the  party,  plaintiff  or  defendant,  who  prevails  in  the  suit,  and 
they  belong  to  him  exactly  in  the  same  sense  in  which  double 
costs  belonged  to  a  defendant  under  the  revised  statutes.  The 
real  question,  therefore,  is  whether  the  provisions  in  the  code 
in  relation  to  costs,  were  designed  to  embrace  the  whole  sub> 
ject  of  which  they  treat,  since  if  they  were,  double  costs,  although 
not  in  terms  abolished,  are  so,  by  a  necessary  implication.  The 
sections  in  the  statute  by  which  they  are  given  are  certainly 
repealed,  if  the  code  must  be  construed  as  meaning  that  no  other 
or  greater  costs  shall  ia  any  case  be  recovered  or  allowed  than 
those  which  it  directs  or  authorizes  to  be  given,  and  such,  we  are 
persuaded,  is  its  reasonable  and  true  interpretation.  We  are 
convinced,  that  had  the  framers  of  the  code  meant  to  continue  in 
force  the  existing  statutory  provision  in  relation  to  double  costs, 
they  would  not  have  failed  to  see  that  it  was  necessary  to  em- 
body and  re-enact  the  sections  in  which  they  are  contained, 
and  that  their  intention  and  that  of  the  legislature  to  repeal 
these  sections  is  sufficiently  manifested  by  their  actual  omission. 
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It  has,  indeed,  been  insisted,  that  this  is  a  constmction  which 
we  have  no  right  to  adopt.  The  code,  it  is  said,  has  in  effect 
declared  that  all  statutory  provisions  not  inconsistent  with  its 
own,  shall  remain  in  force.  (Code,  §  468,  471.)  Hence,  as  the 
provisions  relative  to  double  costs  may  be  reconciled  with  those 
of  the  code,  it  follows  that  we  are  bound  to  enfoiPce  them.  This 
reasoning  is  specious,  but  the  sophism  which  it  involves  is  readily 
detected.  It  consists  in  giving  to  the  term  "inconsistent"  a 
very  false  interpretation,  by  limiting  it  to  the  cases  in  which  there 
is  a  positive  contradiction  in  terms,  a  direct  and  literal  repug- 
nancy. But  such  is  not  its  meaning.  A  prior  law  is  inconsistent 
with  a  subsequent,  when,  if  suffered  to  remain  in  force,  it  would 
defeat  or  frustrate  in  any  degree  the  object  and  intent  of  the  lat- 
ter, and  this  it  may  do,  even  when  the  terms  of  the  laws  are 
perfectly  consistent  and  imply  no  contradiction  that  would  pre- 
vent the  provisions  in  both  from  being  carried  into  effect.  The 
declaration  in  the  code,  that  all  statutory  provisions  not  incon- 
sistent with  its  own  are  repealed,  was  quite  unnecessary.  It  is 
only  a  special  application  of  the  general  maxim,  that  "  Leges 
posteriores  priores  contrarias  abrogant,"  and  must  receive  the 
same  interpretation.  It  would  be  unreasonable  to  suppose  that 
it  was  meant  to  alter,  in  any  degree,  the  sound  rules  of  construc- 
tion by  which  courts  of  justice  in  the  interpretation  of  statutes 
have  constantly  been  governed.  The  intent  of  the  legislature 
that  a  particular  act  should  contain  the  whole  statutory  law  on 
the  subjects  of  which  it  treats,  may  be  declared  in  terms,  or  bo 
deduced  from  the  nature  of  its  provisions  and  the  absurd  or 
unreasonable  consequences  that  would  follow  a  different  construc- 
tion. But  where  this  intent  is  certain,  whether  expressed  in 
words  or  collected  by  reasoning,  its  necessary  effect  is  to  repeal,  as 
inconsistent,  all  prior  statutes  on  the  same  subject.  We  venture  to 
afl^m,  that  there  is  scarcely  a  chapter  or  title  in  the  code,  in  the 
construction  of  which  this  principle  must  not  be  followed  ;  and 
to  select  a  single  case,  it  is  by  this  principle  that  we  have  been 
governed  in  determining  the  extent  of  our  own  powers.  The 
code  declares  that  the  jurisdiction  of  this  court  shall  extend  to 
certain  cases,  which  it  proceeds  to  enumerate,  without  any  positive 
or  negative  words  confining  our  jurisdiction  to  those  cases,  but 
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as  the  enumeration  was  evidently  meant  to  be  complete,  we 
have  construed  it  as  defining  and  limiting  our  powers,  and  con- 
sequently, as  repealing  all  prior  statutes  by  which  a  difierent  or 
larger  jurisdiction  was  given. 

The  title  '^  of  costs^'  in  the  code  means  costs  in  civil  suits, 
and  there  is  n6  exception,  either  in  the  heading  of  the  title,  or  in 
its  provisions,  of  particular  suits  or  particular  cases.  '  It  corres- 
ponds, in  its  general  design,  with  title  1,  of  chapter  X  part  3d 
of  the  revised  statutes,  which  is  headed  ^'  of  the  cases  in  which 
costs  may  be  recovered  ;"  and  we  know  no  reason  why  its  pro- 
visions must  not  receive  the  same  interpretation ;  that  is,  as  in- 
tended to  embrace  all  the  cases  in  which  costs  may  be  recovered 
or  allowed.  Mr.  Justice  Woodruff,  in  a  MS.  opinion,  with  a 
copy  of  which  we  have  been  furnished,  by  a  careful  analysis  of 
the  two  statutes,  title  one  in  the  revised  statutes,  and  ten  in  the 
code,  has  clearly  shown  that  the  provisions  in  the  latter  are 
throughout  substituted  for  those  of  the  former,  and  we  agree  with 
him  that  while  every  other  section  in  title  one  is  plainly  super- 
seded, it  would  be  unreasonable  to  believe  that  §§  24  and  25 
were  meant  to  be  continued  in  force.  We  agree  with  him  that 
the  substitution  was  meant  to  be  and  is  complete. 

An  objection,  however,  to  this  construction  not  hitherto  no- 
ticed, must  now  be  stated.  It  has  much  apparent  force,  yet 
when  examined  supplies  new  reasons  in  support  of  the  conclu- 
sions that  we  adopt.  The  statutory  provisions  in  relation  to 
double  costs,  it  is  truly  said,  are  founded  upon  reasons  of  public 
policy,  which  we  ought  not  to  believe,  unless  upon  the  strongest 
evidence,  that  the  legislature  meant  to  disregard.  The  object  of 
these  provisions  is  to  encourage  public  ofScers  in  the  faithful 
.discharge  of  their  duties,  by  imposing  a  penalty  upon  those,  who 
without  just  cause,  prosecute  them  for  their  ofiSicial  acts.  Its 
design  is  to  protect  the  officer  against  groundless  and  vexatious 
suits,  and  this  protection,  unless  the  language  of  the  code  is 
plain  and  imperative,  ought  not  to  be  withdrawn.  To  all  this 
we  entirely  assent,  and  the  reply  is,  that  this  reasonable  protec- 
tion is  not  withdrawn,  but  in  aU  the  cases  in  which  it  ought  to 
be  given,  is  more  effectually  secured  by  the  provisions  of  the  code 
than  by  those  of  the  statute.    It  is  secured  by  the  duty  which  is 
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now  imposed  upon  the  judges,  of  making  on  extraordinary  allow- 
ance to  the  party  who  prevails  in  the  suit "  in  every  case  in  which 
the  prosecution  or  defence  has  been  unreasonably  or  unfairly 
conducted."  (Code,  §  308.)  It  is  not  a  narrow  and  literal  con- 
struction that  we  give  to  these  words.  We  hold  that  they  apply  to 
every  suit  which  is  groundless  in  its  origin  and  vexatious  in  its 
purpose ;  since  every  suit  which  is  unreasonable  and  unfair  in  its 
commencement,  must  be  so  in  every  subsequent  step  of  its  pro- 
gress, and  unless  it  is  at  once  abandoned,  it  is  '^  a  prosecution 
unreasonably  and  unfairly  conducted." 

It  is  true,  that  under  the  code  it  is  only  in  special  cases  that 
an  additional  allowance  can  be  made  to  a  public  oflScer,  who  is 
a  defendant  in  the  suit,  whereas,  under  the  statute,  he  is  entitled 
to  double  costs,  in  every  case  in  which  the  plaintiff  fails  to  suc- 
ceed, to  whatever  cause  his  ill  success  may  be  owing,  and  how- 
ever reasonable  the  grounds  upon  which  the  suit  was  commenced. 
But  this  distinction,  so  far  from  being  an  objection,  is  an  addi- 
tional and  very  strong  reason  for  holding  that  the  provisions  of 
the  code  have  superseded  those  of  the  statute.  If  more  lim- 
ited in  their  application,  tbey  are  more  equitable  when  applied. 
They  give  to  the  officer  all  the  protection  that  he  can  justly 
claim,  and  they  impose  no  penalty,  when  no  wrong  has  been 
committed  and  no  punishment  is  due. 

Upon  the  other  hand,  if  we  have  rightly  interpreted  the  pro- 
visioits  in  §  308  of  the  code,  as  to  the  extent  of  their  application, 
let  us  consider  what,  in  some  cases,  must  be  the  necessary  con- 
sequence of  holding  that  they  are  not  substituted  for  those  of 
the  statute.  Where  a  suit  against  a  public  officer,  in  the  opinion 
of  the  judge  by  whom  it  is  tried,  is  unreasonable  or  unfair  in  its 
origin  or  conduct,  he  is  bound  to  make  to  the  defendant  the  ad- 
ditional allowance  which  the  code  has  authorised.  If  he  is 
satisfied  that  the  wrong  which  was  meant  to  be  restrained  has 
been  committed,  it  is  his  duty  to  impose  the  penalty,  and  to  this 
penalty,  if  the  statutory  provisions  are  still  in  force,  that  of 
"  double  costs"  must  be  added.  Nor  is  this  all ;  the  additional 
allowance  is  plainly  a  part  of  the  "  sum  of  charges  for  costs," 
which  are  to  be  adjusted  by  the  clerk,  under  §  311  of  the  code. 
The  entire    allowance  is,  therefore,  not  merely  to  be  added 
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to  double  costs,  but,  in  the  sense  of  the  statute,  is  itself  to  be 
doubled.  It  is  manifest  that  such  an  aggravation  of  the  penalty 
that  double  costs  were  meant  to  provide,  would  in  all  cases  be 
unjust,  and  in  many  oppressive;  and  we  therefore  find  it  impos- 
sible to  believe  that  it  was  contemplated  by  the  firamers  of  the 
code,  or  by  the  legislature.  Yet  if  this  consequence  was  not 
intended,  double  costs  were  meant  to  be  abolished,  and  we  rest 
with  satis&ction  in  the  conclusion  that  they  are  abolished. 

The  order  allowing  them  to  the  plaintiflB  is  therefore  reversed, 
but  witiiout  costs. 


INDEX. 


ACCESSION. 
See  MoRTOAOB  of  Chattels,  1,  3. 


ACTION. 

See  JunisDicTiON,  6  to  11. 
Ships  akd  SmFniro,  11. 


ADMINISTRATORS, 
See  ExEciTTOiLs  and  Admikist&atoes. 


AGREEMENT. 

1.  A  party  will  not  be  permitted  to  rescind 
a  contract,  the  fruits  of  which  he  retains, 
and  can  never  be  compelled  to  restore. 
Palmer  v.  Lawrence,  161 

a.  Nor  can  a  party  impeach  a  title  that  he 
has  himself  transferred,  until  the  invali- 
dity of  his  own  transfer  has  been  e?tab- 
Ushed  ;  and  this  role  is  as  applicable  to 
every  transfer  of  personal  property  as  to 
transfers  of  real  estate.  id. 

2.  Where  a  person,  for  a  valuable  consi- 
deration, undertakes  the  collection  of  a 
bond  and  mortgage,  and  covenants  in 
express  terms  "  to  take  proper  means" 
to  collect  the  amount  secured  to  be  paid 
by  them,  he  is  bound  to  see  that  such 
means  are  taken,  by  every  person  whom 
he  employs  to  execute  his  coyenant. 
Hoard  ▼.  Gamer,  179 

Vol.  m.  49 


3.  The  retaining  of  a  competent  solicitor 
is  a  proper  step  to  be  taken,  and,  as  far 
as  it  goes,  is  a  compliance  with  the 
contract.  But  the  responsibility  of  the 
covenantor  does  not  cease  there ;  and  if 
the  solicitor  fail  to  pursue  the  proper 
means  for  collecting  the  securities,  the 
covenantor  is  answerable  for  his  default. 

id. 

4.  In  the  absence  of  an  express  agree- 
ment, the  question  whether  services  in 
assisting  to  save  a  vessel  are  to  be  com- 
pensated on  a  quantum  meruit,  or  on 
salvage  principles,  depends  upon  Uie  cir- 
cumstanced of  the  case.      Sturgi*  ▼. 

ZrdtO,  451 

5.  Where  a  steamboat  struck  and  became 
fast  upon  the  rocks,  in  a  river  or  narrow 
strait,  in  tide  water,  the  plaintiff  was 
employed  by  her  owners  to  aid  in  reliev- 
ing her  (she  being  in  great  danger),  and 
took  the  principal  superintendence  of 
the  same,  but  the  vessel  remained  in  the 
owners'  possession  and  control,  she  was 
at  no  time  derelict,  it  did  not  appear 
that  the  plaintiiTs  compensation  was 
risked  upon  the  success  of  his  efforts^ 
and  there  were  other  circumstances  in- 
dicating that  he  was  to  be  remunerated 
according  to  the  value  of  his  services ; 
it  was  heldy  that  his  claim  could  not  be 
enforced  as  for  salvage  or  upon  salvage 
principles.  id. 

6.  Where  valuable  services  are  rendered 
upon  the  employment  of  the  owners,  to 
a  vessel  in  imminent  peril,  by  one  hav- 
ing great  skill  in  rescuing  wrecked  ves- 
sels, and  unusual  means  adapted  to  such 
exigencies,  bat  under  circumstanods 
which  prefvented  him  from  being  com- 
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feiuated  on  tlie  principles  of  ealvage ;  it 
was  held  that  he  was  entitled  to  reco- 
ver a  yeiy  liberal  allowance  for  his  ser- 
vices^ to  be  measured,  as  well  by  the 
extent  of  SQch  siiill  and  means,  as  by 
the  time  and  number  of  men  employed. 

id. 

7.  As  a  general  role,  a  party  who  wi^es 
to  disaffinn  a  contract,  ia  bound  to 
letnm  whatever  he  has  received  upon 
k.  .  But  this  is  upon  the  condition,  that 
such  party  shall  thus  restore  himself  to 
his  own  original  position.  Ladd  t. 
Moore,  589 

> 

8.  There  are  cases  where  the  onisBion  to 
return  may  be  excusable,  in  point  of 
law.  id. 

9.  The  defendant  obtained  from  the  plain- 
tiff, merchandise  under  fraudulent  repre- 
sentations, paying  part  of  the  price  in 
cash,  and  giving  his  note  for  the  balance. 
At  the  maturity  of  the  note,  the  defend- 
ant could  not  be  found,  upon  inquiry, 
at  his  last  place  of  residence.  Held, 
that  an  action  of  trover  would  lie  for 
the  goods,  without  a  tender  of  the  mo- 
ney or  note ;  and  that  it  was  sufficient 
if  the  note  were  produced  and  tendered 
at  the  trial.  t^. 

10.  A  plaintiff  is  not  liable  to  the  publisher 
of  a  newspaper,  for  an  advertisement  of 
the  sale  of  land,  made  by  the  sheriff 
or  marshal,  under  the  plaintifTs  execu- 
tion ;  where  neither  he  nor  his  attorney 
employed  the  publisher,  nor  gave  any 
special  directions  on  the  subject.  Ea- 
nef  V.  Weed,  -'    577 

11.  There  is  no  such  privity  of  contract  or 
of  law,  between  the  plaintiff  in  the  exe- 
cution and  the  publisher  of  the  newspa- 
per, as  to  render  the  former  personally 
responsible  for  the  publisher's  bill  for 
advertising.  id. 

12.  It  is  a  well  settled  doctrine,  that  upon 
the  execution  of  a  deed  or  contract  in 
writing,  all  previous  representations  or 
conversations  are  merged  therein,  and 
the  instrument  is  deemed  to  contain  the 
stipulations  finally  agreed  upon  between 
the  parties,  and  by  it  alone,  if  there  be 
no  fraud,  their  rights  are  to  be  deter- 
mined.    Tollman  v.  Green,  437 

13.  A  grantee  has  no  remedy  in  equity,  on 
the  mere  ground  of  a  faitore  of  title. 


except  where  the  contract  or  some  of 
i)s  stipulations  have  been  induced  by 
fraud,  and  where  the  vendee  had  no 
means  of  discovering  their  falsity.  With 
that  exception  be  is  confined  to  the  co- 
venants in  the  deed,  and  where  the  deed 
is  without  covenants  he  has  no  remedy. 

id. 

14.  Where  there  have  been  fraudulent  re- 
presentations  upon  a  sale  as  to  a  mate- 
rial fact,  courts  of  equity  will  interfere 
in  favor  of  a  purchaser,  even  after 
acceptance  of  a  deed  inith  covenants, 
and  possession  taken  ;  but  it  must  appear 
affiimatively,  that  ihe  representatiocs 
were  known  to  the  vendor  to  be  &!:«, 
and  they  must  be  such,  that  the  pvir- 
chaser  had  no  means  of  discovering  their 
falsity.  id, 

15.  The  remedy  afforded  by  courts  of 
equity,  does  not  consist  in  enforcing  lh» 
covenants,  but  in  rescinding  the  conlrax^t 
altogether.  id. 

16.  The  plaintiff  was  the  grantee  of  cer- 
tain premises  from  the  defendant,  which 
upon  the  sale  were  alleged  by  the 
defendant  to  be  unincumbered.  i>uhf«e- 
quently  to  the  conveyance,  the  plaintiff 
di^icovered  that  the  premises  were  sub- 
ject to  the  payment  of  a  quit  rent,  by 
means  of  which  the  plaintiff  lofl  the 
sale  of  the  premises  to  another  party. 
On  a  bill  filed  by  him  to  compel  the 
defendant  to  have  the  rent  cancelled  and 
to  uidemnify  him  against  the  same,  in 
which  the  defendant  was  charged  with 
having,  upon  the  sale,  falsely  and  frau- 
dulently represented  the  premises  to  be 
free  from  all  incumbrance  ;  Held,  that 
the  plaintifrs  only  remedy  was  in  an 
action  for  damages,  upon  the  covenants 
of  his. deed,  the  quit  rent  being  matter  of 
pubhc  record.  id. 


See  Assignment, 

Attornevs,  &c.,  8. 

Bailment. 

Damages,  29. 

Sale,  13  to  19,  24  to  36. 

Ships  and  Shifting. 
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ANSWER. 
See  PsAcncB,  Answer . 


APPEALS. 

See  Error,  5,  6,  10  to  14. 
Practice,  Appeals, 


APPURTENANCES. 

See  Deed,  1. 

Landlord  and  Tenant,  1. 


ARBITRATION  AND  AWARD. 

1.  Where  an  award,  signed  and  sealed  by 
two  arbitrators,  after  describing  them- 
eelves  as  persons  to  whom  the  matters 
were  submitted,  proceeded  to  state  that 
they  having  heard  the  proofs,  &,c.  of 
the  parties,  and  examined  the  matters 
in  controversy,  thereby  made  their  award 
setting  it  forth  ;  it  was  held  that  parol 
proof  was  competent  to  show  that  a 
third  arbitrator,  to  whom  with  those  two 
the  matters  were  submitted,  was  present 
at  the  hearing  and  final  submission  of 
the  cause.    Schultx  v.  HaUey,        405 

2.  Where  a  submission  to  arbitration  un- 
der seal,  recited  a  controversy  arising 
under  a  contract,  dated  March  20th,  and 
the  award  was  upon  a  controversy  aris- 
ing under  one  dated  March  2l8t,  and 
both  in'itruments  expressed  a  dl^ipute  on 
the  same  subject,  there  being  no  pretence 
in  the  pleadings  or  evidence  that  there 
were  two  contracts  or  two  disputes  be- 
tween the  parties,  it  was  held,  that  the 
variance  was  properly  disregarded  at 
the  trial.  id. 

3.  Afler  three  arbitrators  have  heard  the 
proofs,  &.C.  of  the  parties,  and  the  mat- 
ter has  been  finally  submitted  to  them, 
and  they  have  adjourned  to  a  fixed  time 
to  make  their  award,  the  absence  of  one 
at  that  time  will  not  prevent  the  other 
two  from  proceeding  and  making  a  valid 
award.  id. 

4.  Where  an  action  to  recover  counsel 
fees  was  referred  after  issue,  by  a  rule 
of  court,  to  three  referees,  to  be  heard 
and  determined  by  them  on  legal  and 
equitable  prineiplee,  it  was  held,  that 
Che  cause  was  thereby  taken  out  of  court. 


and  submitted  to  arbitration,  and  that 
the  court  had  no  jurisdiction  to  hear  a 
motion  to  set  aside  the  referees'  report. 
Blunt  ▼.  Whitney.  4 

5.  The  reference  was  a  good  parol  eub- 
mission  to  arbitration,  and  the  plaintiff, 
in  whose  favor  the  referees  reported,  can 
maintain  an  action  upon  their  report  as 
an  award.  id. 

See  Lien. 


ASSESSMENTS. 
See  Taxes. 


ASSETS. 
See  Executors,  &c.  1. 


ASSIGNMENT. 

A  contract  was  entered  into   by  G.,  with 
the  proprietors  of  a  pier,  for  the  perform- 
ance of  certain  work  thereon,  to  be  paid 
for  in  instalments  as  the  work  progressed. 
Before  the  completion  of  the  work,  G. 
assigned  to  the  plaintiff  all  the  payments 
then  due,  and  thereafter  to  become  due, 
upon  the  contract,  authorizing  him  to 
receive  and  collect  the  same,  when  due, 
and  to  acquit,  receipt,  and  discharge  the 
same.     Notice  of  this  assignment  was 
given  to  the  owners  of  the  pier.    Held, 
that  the  assignment  was  valid  and  effect- 
ual to  vest  in  the  plaintiff  the  right  of  the 
assignor  to  the  payments  ;  and  that  on 
the  completion  of  the  work,  he  might 
maintain  an   action  in  his  own  name 
(under  the  code  of  procedure),  for  an 
instalment  which    had    become    due. 
Sharp  V.  Edgar,  379 

See  Bills  of  Exchanoe,  &c.,  3  to  6. 
Cbampertt, 
Debtor  and  Creditor,  8  to  13, 19. 


ASSUMPSIT. 
See  AoRREMEHT,  4  to  6, 10, 11. 


ATTACHMENT. 

See  Practice,  Attachment, 
Ships  and  Vessels. 
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ATTORNEYS  AND  COUNSELLORS. 

1.  The  provision  in  the  code,  as  to  agree- 
ments between  attorney  and  client  for 
the  compensation  of  the  former,  does  not 
deprive  courts  of  the  saperintending 
power  they  have  always  exercised  over 
arrangements  and  dealings  between  at- 
torney and  client,  to  prevent  overreach- 
ing* oppression  or  fraud.  Barrf  v. 
Whitney,  696 

2.  Such  power  will  be  exercised  in  a  sum- 
'    mary  way,  as  formerly.  id. 

3.  It  9eein$f  the  code  in  allowing  con- 
tracts for  the  compensation  of  attorneys, 
at  pleasure,  has  not  abrogated  the  statute 
of  champerty  and  maintenance.         id. 

4.  Settlements  and  releases  between  attor- 
ney and  client,  set  aside,  and  the  attor- 
neys ordered  to  refund  or  stand  commit- 
ted, on  the  ground  of  overreaching  and 
fraud.  id. 

5.  The  residence  of  a  party,  within  the 
statute  requiring  security  for  costo,  is  not 
affected  by  the  fact  that  he  is  a  fugitive 
from  service  in  another  state,  to  which, 
pending  the  suit,  ho  is  removed  upon  the 
application  of  his  master.  Long  v. 
Hall,  729 

G.  Such  involuntary  removal,  however, 
effects  a  change  of  residence,  and  he 
may  be  required  to  give  security  for 
costs.  id. 

7.  Where  a  plaintiff  is  a  resident  at  the 
commencement  of  the  suit,  his  subse- 
quent removal  from  the  sUite  or  beyond 
the  jurisdiction  of  the  court,  will  not 
make  his  attorney  liable  for  costs,  al- 
though he  proceeds  in  the  suit.  id. 

8.  The  corporation  of  the  City  of  New 
York,  having  a  largo  number  of  litigated 
suits,  and  in  those  suits,  and  in  its  other 
affairs,  requiring  the  constant  aid  and 
attendance  of  counsel,  the  common  coun- 
cil enacted  a  stated-  ordinance  creating 
the  ofHce  of  corporation  counsel,  requir- 
ing the  incumbent  to  be  a  counsellor 
at  law  in  the  supremo  court,  and  making 
it  his  duty  to  advise  the  common  council, 
their  committees  and  officers,  on  legal 
questions  arising  in  their  business,  and 
to  perform  all  such  services  in  the  line 
of  his  profession,  connected  with  the 
business  of  the  corporation,  as  were  not 


comprised  in  the  duties  of  the  corpora- 
tion attorney.  The  ordinance  provided 
him  with  an  annual  salary.  The  plain- 
tlflr  was  appointed  corporation  counsel 
under  this  ordinance,  and  by  resolution, 
all  suits  pending  at  that  time  were  placed 
in  his  hands,  and  he  assented  to  the  trans- 
fer by  accepting  the  same.  He  was 
paid  the  annual  salary  pro\ided.  In  a 
suit  brought  by  him  against  the  corpora- 
tion, Heldt  1.  That  he  was  entitled  to 
recover  his  taxed  costs  as  attorney  and 
solicitor  in  the  suits  conducted  by  him 
for  the  corporation.  2.  That  the  ordi- 
nance in  question  embraced  eervioes  ren- 
dered by  the  plaintiff  as  counsellor,  in 
the  trial  and  argument  of  all  causes 
whether  at  law  or  in  equity,  in  which 
the  corporation  was  interested  ;  also,  all 
services  rendered  by  him  in  the  drawing 
of  special  contracts,  memorials,  ^c; 
such  services  being  "  in  the  line  of  his 
profession,  connected  with  the  busineaa 
of  the  corporation."  And  that  for  ihcjse 
items  he  was  not  entitled  to  recover.  3. 
That  for  services  rendered  by  the  plain- 
tiff  in  the  defence  of  suits  in  which  the 
city  was  not  interested,  he  could  not  re- 
cover ;  even  though  such  suits  had  been 
referred  to  him  by  the  common  council ; 
there  being  no  special  retainer  of  the 
plaintiff  in  his  professional  capacity, 
aside  from  his  official  duty  as  corpora- 
tion counsel.  4.  That  the  attendance 
of  the  plaintiff  before  tlie  legiii^Iature,  at 
the  request  of  the  officers  of  the  corpo- 
ration, in  reference  to  measures  in  which 
the  city  was  interested,  was  not  a  part 
of  his  duty  as  corporation  counsel ;  and 
that  for  such  services  he  was  entitled  to 
recover.  Leveridge  v.  Citf  of  iVi»w 
York,  263 

9.  The  soliciting  and  opposing  the  passage 
of  bills  brought  into  the  legislature,  is 
not  "  a  service  in  the  line  of  the  profes- 
sion of  a  counsellor  at  law.**  id. 

10.  The  costs,  given  by  the  code,  are  not 
a  measure  of  the  compensation  to  which 
the  attorney  is  entitled  as  between  him- 
self and  his  client.  Noore  v.  Wester' 
velt,  7^ 

11.  If  there  is  no  express  agreement,  the 
law  implies  that  he  is  to  be  paid  accord- 
ing to  the  value  of  his  services.  id. 


AUCTIONS. 
See  Sale,  1, 9, 20. 
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AUTHORITY. 

See  CoBPoiUTioN,  7,  8. 


BAIL. 
See  Pkactics,  ArrtMt. 


BAILMENT. 

1.  A  contract  to  forward  goods  from  one 
place  to  another  and  du^tant  place,  sub- 
jects the  party  to  liability  as  a  common 
carrier  for  the  whole  route,  although  his 
own  transportation  line  extends  only  a 
part  of  the  dinance,  and  the  lo!«  occura 
on  a  portion  of  the  route  in  which  he 
was  not  interested.  Wilcox  v.  Parme- 
Ue,  610 

2.  Whore  a  carrier  on  the  lakes,  agreed 
Co  forward  by  steam,  goodfi  so  marked, 
and,  instead  of  so  doing,  sent  them  by 
a  sailing  vessel,  and  they  were  lost  in 
a  gale,  he  was  held  liable  for  their 
value.  id. 

3.  The  plaintiff  purchased  in  the  city  of 
New  York,  a  quantity  of  merchandise, 
which  the  defendant  undertook  to  for- 
ward from  thence  to  Fairport,  Ohio,  by 
a  written  agreement,  for  fifty  cents  by 
vessel,  and  sixty-five  cents  per  100 
lbs.  by  steam  :  Those  goods  marked 
*•  steam"  to  go  by  steam,  all  other 
goods  "to  be  shipped  by  vessel  from 
Buffalo."  Certain  goods  were  marked 
to  go  by  steam,  but  they  were  sent  for- 
ward from  Buffalo  in  a  sailing  ves«iel, 
and  were  lost  in  a  gale  on  Lake  Erie. 
It  appeared  that  the  defendant  owned  a 
Line  of  boats  on  the  canal  between  Al- 
bany and  Buffalo,  but  that  he  had  no 
vessels  on  Lake  Erie.  Held,  that  the 
defendant,  by  the  terms  of  his  contract, 
was  a  common  carrier  from  New  York 
to  Fairport,  and  not  merely  on  the 
canal ;  and  that  he  was  liable  for  the 
loss.  id. 


BANKS  AND  BANKING  ASSOCIA- 
TIONS. 

See  CoftFOBATioNS,  1  to  26. 


BILL  OF  EXCEPTIONS. 
See  Practice,  Trial. 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  The  president  of  an  insurance  com- 
pany is  the  proper  officer  to  indorse 
negotiable  securities  payable  to  the  com- 
pany, in  order  to  transfer  them.  Caryl 
▼.  MeElraih,  176 

2.  In  order  to  deprive  the  transferee  from 
a  moneyed  corporation  of  the  benefit 
of  a  negotiable  security  transferred,  on 
the  ground  that  it  exceeded  one  thou- 
sand dollars  in  value,  and  was  trans- 
ferred without  any  previous  resolution 
of  the  board  of  directors,  it  must  be 
shown  that  he  was  not  a  purchaser  of 
the  security  in  good  faith,  or  that  he 
had  notice  of  the  fact  that  there  was  no 
such  resolution  of  the  board  of  directors. 
The  burden  of  proving  that  he  had  no- 
tice, rests  upon  the  party  impeaching 
the  transfer,  id. 

3.  The  drawing  of  a  bill  of  exchange  upon 
the  consignee  of  cotton  purchased  vrith 
its  avails,  does  not  operate  as  an  equi- 
table transfer  of  the  cotton  to  the 
party  who  discounts  the  bill,  or  give  to 
such  party  an  equitable  lien  upon  the 
cotton  or  its  proceeds  in  the  hands  of 
the  consignee  and  acceptor.  Marine 
and  Fire  Ins.  Bank  v.  Jauneey,     257 

4.  A  verbal  understanding,  at  the  time  of 
discounting  the  bill,  that  it  was  founded 
on  a  shipment  of  cotton,  and  that  the 
proceeds  of  the  cotton  should  be  applied 
to  the  payment  of  the  bill,  will  not  effect 
Buch  an  equitable  transfer  or  lien.       id, 

5.  An  order  drawn  upon  a  particular  fund 
specified  in  the  order,  by  which  the 
drawer  divests  himself  of  all  control 
over  the  same,  is  an  equitable  assign- 
ment of  the  fund  ;  but  such  an  order  is 
not  a  bill  of  exchange.  id. 

6.  After  drawing  a  bill  of  exchange,  the 
drawer  has  the  same  control  of  his 
funds  in  the  hands  of  the  drawee,  as  he 
had  before  ;  and  if  the  same  funds  come 
to  his  own  handi*,  the  holder  of  the  bill 
has  no  equitable  lien  upon  them,  id,, 
Also  Winter  v.  Drury,  261,  2 
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7.  In  an  action  by  the  holder  of  a  bUI  of 
exchange  against  the  drawers,  an  in- 
dorsement by  the  plaintiff  to  a  subse- 
quent indorsee  remaining  upon  the  bill, 
uncancelled,  after  the  suit  is  brought,  is 
no  objection  to  the  plainti/Ts  recovery > 
if  he  produce  the  bill  as  the  holder. 
And  it  is  immaterial  whether  he  is  the 
owner,  or  the  agent  of  the  owner,  as 
long  as  he  is  the  holder.  Hargous  v. 
Lahens,  213 

8.  Where  a  bill  of  exchange  drawn  in 
New  York  on  parties  in  France,  and 
accepted,  has  been  protested  for  non- 
payment, the  holders  are  entitled  to 
damages  from  the  drawers,  and  the 
right  to  recover  becomes  perfect  on  the 
return  of  the  bill.  A  subf^quent  part 
pajrment  by  the  acceptor,  has  no  influ- 
ence in  reducing  that  fixed  and  deter- 
minate liability.  id. 

9.  Where  a  protested  foreign  bill,  aAer 
being  returned,  has  been  sent  back  to 
the  place  of  payment,  and  partial  pay- 
ments are  made  by  the  acceptor,  a 
tender  of  the  balance  due  upon  the  face 
of  the  bill  is  defective,  if  accompanied 
by  the  condition  that  the  bill  be  deli- 
vered up  without  an  oflier  to  pay  dama- 
ges, id. 

10.  The  holders  are  entitled  to  retain  the 
bill,  to  enforce  their  claims  for  damages 
against  the  proper  party.  id. 

11.  Where  a  bill  is  payable  in  Paris,  a 
tender  to  a  clerk  of  the  sub-agent  in 
Havre  of  the  holder's  agent  in  Pari?,  to 
whom  the  bill  has  been  sent,  is  insuffi- 
cient, id. 

13.  The  holder  of  a  foreign  bill  is  entitled 
to  his  damages,  on  its  non-payment, 
irrespective  of  the  place  where  he  may 
subsequently  receive  entire  or  partial 
payment  of  its  amount.  id. 

13.  The  discharge  of  an  antecedent  debt, 
is  a  valuable  consideration,  within  the 
meaning  of  the  rule  which  protects  the 
title  of  the  holder  for  value  of.  negoti- 
able paper,  when  the  transfer  is  made 
in  the  usual  course  of  business,  before 
it  has  arrived  at  maturity.  White  v. 
Spnngfield  Bank,  222 

14.  It  is  otherwise,  where  the  paper  is 
received  as  collateral  security  to   an 


antecedent  debt,  which  is  retained  m 
full  force.  id. 

15.  Where  a  bank,  holding  several  unac* 
cepted  drafts  of  a  manufacturer,  with 
collateral  securities,  pledged  for  all 
drafts  of  the  manufacturer  which  they 
should  have,  not  accepted,  discounted  a 
note  for  the  drawer,  and,  in  payment 
thereof,  gave  up  to  him  one  of  the  un- 
accepted drafUi,  and  subsequently,  be- 
fore notice  of  any  equity  of  tine 
maker  of  the  note,  received  other  drafts 
not  accepted,  to  an  amount,  with  those 
previously  held,  exceeding  the  collater- 
als; it  was  held,  that  the  bank  had 
parted  with  value  on  the  faith  of  the 
title  to  the  note,  irrespective  of  the 
consideration  founded  on  giving  up  the 
draft  relinquished  on  receiving  the 
note ;  and  that  the  bank  could  enforce 
the  note  against  the  maker,  although  it 
was  obtained  from  him  without  con- 
sideration, and  transferred  to  the  bank 
fraudulently  as  against  him.  id, 

16.  There  is  no  legal  liability  on  the  part 
of  a  second  indorser  of  a  promissory 
note  to  pay  the  same  to  a  first  indor^er, 
to  the  order  of  whom  the  note  is  made 
payable,  on  the  ground  that  the  second 
indorser  put  his  name  on  the  back  of 
the  note  before  the  first  indorser  placed 
his  name  there.    Bradford  v.  Martim, 

647 

17.  In  an  action  upon  a  note  of  that 
character,  by  the  first  indorser  against 
the  second  indorser,  the  note  cannot  be 
given  in  evidence  under  the  conunon 
counts.  id. 

See  Equttabls  LiEir»  1,  6. 


BILL  OF  LADING. 
See  Ships  and  Shiffing,  1  to  5. 


BONA  FIDE  PURCHASER. 

See  Bills  of  Exchange^  &c.»  13  to  IS. 
Corporation,  9  to  14. 


BOND. 

See  Debtor  anb  Crebitor,  16  to  18. 

SiQFS  ANB  Vessels. 
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BOTTOMRY. 
See  IirsusAscE,  11  to  13. 


CASE. 
See  Practice,  Trial. 


CERTIORARL 
See  Erkor,  7,  8. 


CHAMPERTY. 

L.  An  aasdgnment  of  eecuritiea,  made  by 
one  not  having  their  possession,  which 
are  at  the  time  in  the  posseemon  of  ano- 
ther party  claiming  to  be  the  owner  of 
the  same  in  good  faith,  to  the  exclusion 
of  the  former,  under  a  prima  facie  title, 
is  illegal  and  void.  It  is  the  transfer  of 
a  lawsuit,  and  the  sale  of  a  disputed  title 
by  one  out  of  possession  ;  and  it  in- 
volves the  offences  both  of  champerty 
and  maintenance.     Hoyt  v.  Thompson^ 

416 

S.  The  common  law  forbids  every  transfer 
of  a  disputed  right  or  Utloj  whether  re- 
lating to  real  or  personal  property,  by  a 
party  oat  of  posse^on.  The  statute  is 
a  partial  affirmance  of  the  common  law. 

id. 

3.  The  asngnment  of  securiiies  for  a  debt, 
which  are  possessed  and  claimed  by  ano- 
ther adversely  to  the  assignor,  is  not 
distingui^abie  from  a  sale  of  goods 
daring  an  adverse  possession  of  the 
same.  id. 

f .  Where  a  statute,  providing  for  the  ap- 
pointment, by  the  court  of  chancery,  of 
receivers  of  insolvent  corporations,  gave 
them  no  authority  to  sell  property  which 
they  had  not  reduced  to  podse.^on,  it 
was  held,  that  the  sale  of  mortgages 
previously  assigned  by  such  a  corpora- 
don  and  held  adversely  by  the  as- 
signees, could  not  be  made  by  the  re- 
ceiver of  the  corporation,  and  that  an 
order  of  the  court,  made  in  a  suit  in 
which  the  assignees  were  not  parties, 
authoiiztDg  him  to  Icanaibf  jwch  seca- 


rities,  cBd  not  constitute  a  judidal  aale^ 
or  confer  upon  him  a  valid  authority 
to  make  the  same.  id. 

See  Attoensts,  &c.,  1  to  3. 


CHANCERY. 
See  Charitable  Uses. 


CHARITABLE  USES. 

.  A  devise  to  a  religiooB  corporatioi^ 
which  is  invalid  from  the  incapacity  of 
the  corporation  to  take  by  devise,  can- 
net  be  sustained  as  a  charitable  or  pub- 
lie  use,  to  be  executed  by  a  court  of 
equity ;  hut  the  lands  devised  descend 
to  the  heirs  at  law  of  the  testator,  as  in 
a  case  of  entire  intestacy.  AyrtB  v. 
Methodist  Churchy  351 

,  Although  the  court  of  chancery  in  thii 
state  may  have  succeeded  to  the  jurtsdic- 
tion  of  the  English  chancery,  in  regard 
to  the  execution  and  administration  of 
charities  in  general,  it  did  not  succeed  te 
the  execution  of  charities  of  which  the 
purpose  is  indefinite  and  not  fixing  it- 
self with  certainty  upon  any  object,  and 
which  in  England,  therefore,  belong  ta 
the  king  as  parens  patria.  id. 

Therefore,  a  devise  to  a  corporation  not 
capable  of  taking  by  devise,  in  trust,  to 
apply  the  rents  to  the  support  of  aged 
persons,  not  designated  by  class,  or  other- 
wise than  repidents  in  places  where  there 
should  be  a  house  of  worship,  cannot 
be  executed  by  chancery,  and  is  illegal 
and  void.  id. 

The  only  law  of  charitable  uses  ia 
force  in  this  state,  at  the  revolutioi^ 
was  the  statute  of  Elizabeth,  and  was 
abrogated  with  that  Ftiitnte  by  the  legis- 
lature in  1788.    Per  Duer,  J.  id. 

,  The  revised  statutes,  "  Of  Uses  and 
Trusts,"  apply  to  public  and  charitable 
usee,  as  well  as  all  others ;  and  suck 
uses,  if  they  existed  in  this  state,  inde- 
pendent of  the  statute  of  Elizabeth,  were 
forbidden  by  the  revised  statutes.  Per 
Duer,  J.  id. 

CHARTER  PARTY. 
See  Ships  and  SfliFruia,  6  to  IL 
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CODE  OF  PROCEDURE. 

See  JuusDicnow,  6  to  19. 
Pkactics,  pa«ftm. 
Statute,  9. 


COMMON  CARRIER. 

See  Bailmsiit. 


COMPLAINT. 
See  Peacticb,  Complaimt 


CONDITION. 
See  Sals»  3, 9  to  12. 


CONFLICT  OF  LAWS. 

See  Debtor  ajcb  Creditor,  9, 10. 
Practice,  Staying  Proceeding9. 
Statute,  3. 


CONSIDERATION. 

See  Bills  of  Exchakse,  du;.»  13  to  15. 
Corporation,  9  to  11, 17  to  90. 
Sale,  90  to  33. 


CONTEMPT. 

See  Practice,  Proeeedinga. 

Supplementary,  tfc,  66  to  68. 


CONTRACT. 

See  AOREEMEKT. 

Specific  Performance. 


CORPORATION. 

1.  A  banking  aesoeiation,  organized  under 
the  general  banking  law,  may,  by  Ha 
articles  of  association  and  by-laws,  di- 
vide the  busineas  it  is  anthorized  to  trans- 
act, into  several  distinct  departments,  and 
constitute  a  separate  board  of  directors 
for  each  department ;  or  may  intrust  to 
a  separate  committee  of  the  directors, 
the  exclusive  charge  of  each  d^artment. 


clothing  that  eommittee  wiifa  ad  As 
po wen  of  a  board,  in  relation  to  the  boa. 
nesB  which  its  department  cmbiacei. 
Painter  r.  YaUa,  117 

\.  Where,  by  the  articles  of  assoeittkoii  of 
a  trust  and  banking  company,  the  diiec- 
tora,  as  a  board,  were  empowered  to 
make  such  by-laws,  rales,  and  regoh- 
tions  for  the  management  of  the  bnaDes 
of  the  compiany  and  the  goverament  of 
themselves,  their  officers,  and  igentB,aB 
they  might  think  expedient,  not  iacoo- 
sifltent  with  law  and  the  aiticleB ;  in  pur- 
suance of  which  authority,  the  diieetoa 
made  a  by-law,  declaring  that  the  boa- 
nees  of  the  connpany  should  be  condaeted 
under  two  divisions  ;  the  fiiat  to  Ma- 
brace  the  busineas  relating  to  bocd*, 
mortgages,  and  other  secoritiefi;  tad 
the  second,  the  business  of  discoont  ud 
dopoeit ;  held,  that  such  by-lav  vss 
neither  inconaistcait  with  law,  nor  vitfa 
the  articles  of  association,  id. 

3.  Held  aleo,  that  these  two  divisionB  wen 
meant  to  cover  the  whole  bttsinesB  of 
the  company,  and  consequently  that  tie 
words  **  the  busineae,"  in  the  first  divi- 
sion, must  be  construed  to  metn  ^1 
business  relating  to  the  subjects  therein 
mentioned  ;  and  therefore  that  thej  in- 
cluded the  transfer  and  aeeigrmiMU  ^ 
well  as  die  takhig,  of  mortgages  msA 
other  securities,  >d. 

4.  Under  the  articles  of  association  aod 
by-laws  of  The  North  American  Tmsl 
and  Banking  Company,  the  committed 
of  the  board  of  directors  on  iDvestzneaa 
and  finance  had  power,  by  resolutioD, 
to  authorize  the  transfer  of  a  bond  and 
mortgage  belonging  to  the  company,  to 
trustees,  in  trust  to  secure  the  paymeil 
of  the  bonds  of  the  company.  ^^ 

5.  A  resolution  of  such  committee  of  in- 
vestments and  finance,  is  to  be  deeroerf 
a  resolution  of  the  board  of  direetoia, 
within  the  meaning  of  the  section  of  the 
statute  forbidding  the  transfer  by  a  mo- 
neyed corporation  of  its  effects,  ejteeed- 
ingone  thousand  dollars  in  value,  on- 
less  authorized  by  a  previous  reeolofloo 
of  its  bcMrd  of  d^ectois,  *^' 

6.  A  resolution  of  the  board  of  directors, 
recognising  and  sanctioning  a  tranater 
of  securities  previously  directed  by  the 
finance  committee  to  be  made,  is  a  an- 
ficient  compliance  withthe  statut^nP^ 
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the  maxim  ratihabitio  priori  mandato 
tBquiparatur.  *<^. 

7.  When  a  prior  authority  ia  rendered  ne- 
cessary by  a  statntory  provision,  the 
want  of  such  an  authority  may  be  sup- 
plied, and  the  act  impeached  be  ren- 
dered valid,  by  proof  of  its  adoption  by 
the  person  by  whom  it  might  have  been 
authorized.  *^- 

8.  Although  a  resolution  of  a  board  of 
directors,  ratifying  an  assignment  made 
by  the  president  without  authority,  may 
not  have  any  retroactive  force,  yet  the 
assignment  is  valid  from  the  time  that 
the  sanction  of  the  board  has  thus  been 
given  to  it,  **i- 

9.  Every  person  who,  for  any  considera- 
tion Aat  the  law  judges  to  be  valua- 
ble, has  acquired,  directly  or  indirectly, 
a  legal  or  equitable  title  or  interest,  by 
an  assignment  or  transfer  from  a  mo- 
neyed corporation,  is  to  be  deemed  a 
purchaser,  within  the  meaning  of  the 
exception  contained  in  the  section  of 
the  statute  prohibiting  the  transfer  of 
the  effects  of  a  moneyed  corporation, 
which  declares  that  no  conveyance,  as- 
signment, or  transfer,  is  to  be  construed 
as  void  **  in  the  hands  of  a  purchaser 
for  a  valuable  consideration  and  with- 
out notice."  id. 

10.  Within  this  definition,  every  assignee 
of  a  bond  and  mortgage,  whether  the 
assignment  is  made  to  him  directly,  or 
to  a  trustee  for  his  benefit  and  security, 
and  whether  it  is  made  absolutely  or  as 
a  collateral  security,  is  included.       id. 

11.  Hence,  where  a  banking  company 
issued  its  sterling  bonds,  to  a  large 
amount,  and  assigned  certain  bonds  and 
mortgages  to  trustees,  in  trust,  to  secure 
the  payment  of  such  bonds  ;  held,  that 
the  holders  for  value  of  the  sterling 
bonds,  as  they  acquired  an  immediate 
beneficial  interest  in  all  the  securities 
that  had  been  assigned  in  trust  for  the 
payment  of  those  bonds,  became,  in 
effect,  the  assignees  and  purchasers  of 
every  bond  and  mortgage  embraced  in 
the  assignment.  id. 

12.  Circumstances  may  exist,  which  will 
impose  upon  a  purchaser  from  a  mo- 
neyed corporation  the  duty  of  inquiry, 
and  operate,  when  he  neglects  to  in- 
quire, as  constructive  notice.    But  the 


mere  fact  that  he  is  a  purchaser,  is  not 
constructive  notice.  As  a  general  rule, 
in  order  to  charge  him,  actual  notice 
must  be  proved.  id. 

13.  In  all  cases  where  the  duty  to  inquire 
exists,  the  law,  in  the  absence  of  proof 
to  the  contrary,  presumes  inquiry  to 
have  been  made,  and  charges  the  party 
upon  whom  the  duty  rests,  with  a 
knowledge  of  all  the  facts  that  the  in- 
quiry, if  made,  would  have  revealed  to 
him.  id. 

14.  It  seems  thatjt  director  of  a  moneyed 
corporation,  or  banking  association, 
should  never  be  permitted  to  deny  his 
own  knowledge  of  the  lawful  transac- 
tions of  the  company,  or  of  any  matter 
which,  in  the  discharge  of  his  duties,  he 
was  bound  to  know  ;  if  by  such  denial, 
the  rights  of  a  third  person,  an  innocent 
dealer  with  the  company,  may  be  pre- 
judiced or  affected.  id. 

15.  The  obligation  of  actual  payment  is 
created,  in  all  cases,  by  a  subscription 
to  a  capital  stock,  unless  the  terms  of 
the  subscription  are  such  as  plainly  to 
exclude  it.    Palmer  v.  lAiwrence.    161 

16.  This  rule  applies  with  peculiar  force,  to 
the  associates  of  a  banking  company,  un- 
der the  general  banking  law.  id. 

17.  Where  a  subscriber  to  the  capital  stock 
of  a  banking  company  transfers  to  a 
purchaser  the  shares  allotted  to  him, 
without  having  paid  the  amount  of  his 
subscription,  and  the  purchaser  there- 
upon executes  a  bond  and  mortgage  to 
the  company  to  secure  the  payment  of 
the  nominal  amount  or  par  value  of  the 
shares,  and  the  company  accepts  the 
same  in  satisfaction  of  the  subscription ; 
the  transaction  is  a  novation — the  sub- 
stitution of  one  debtor  for  another,     id. 

18.  In  all  such  cases,  the  original  debt  ia 
as  valid  a  consideration  for  the  new 
promise,  or  security,  as  for  that  for 
which  it  is  substituted  ;  and  the  trans- 
action is  equally  as  lawful  as  if  the  ori- 
ginal subscriber  had  secured  the  pay- 
ment of  his  subscription  by  his  own 
bond  and  mortgage,  instead  of  those  of 
a  stranger.  id. 

19.  Such  a  bond  and  mortgage  may  be 
enforced  in  the  hands  of  an  aasigneef  id. 
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90.  Although  by  the  just  eonstractioii  of 
the  general  banking  law,  it  is  necessary 
that  the  whole  capital  of  an  a»ociation 
organized  under  its  provisions  should 
be  paid,  or  secured  to  be  paid,  at  the 
time  of  its  being  organized,  as  a  con- 
dition precedent  to  the  legal  existence 
of  such  association  ;  yet  the  actual  pay- 
ment of  the  capital  need  not  precede  the 
making  and  filing  of  the  certificate,  id. 

21.  The  subscriptions  of  the  associates  for 
the  capital  stock  will  be  deemed  a  com- 
pliance with  the  condition,  as  much  as 
if  each  associate  had  given  his  note  or 
bond  for  the  amount  of  his  shares,    id. 

S2.  A  certificate  made  and  filed  for  the 
purpose  of  organizing  a  banking  asso- 
ciation under  the  general  banking  law, 
if  in  conformity  with  the  terms  of  that 
act,  is  evidence  of  the  truth  of  the  facts 
that  it  recites  ;  and  is  consequently  evi- 
dence that  the  provisions  of  the  statute 
have  been  complied  with,  and  that  the 
company  was  duly  organized.  id. 

23.  From  the  time  that  such  certificate 
is  made  and  filed,  and  recorded,  the 
association  becomes  a  corporation,  or 
quan  corporation,  under  the  statute, 
possessing  all  the  privileges,  and  com- 
petent to  exercise  all  the  powers  that 
the  statute  confers.  And  from  that 
time,  every  person  is  precluded  from  de- 
nying its  legal  or  corporate  existence 
in  any  suit  or  controversy  whatever,  id. 

24.  A  defendant  who  has  contracted  vnth 
a  corporation  de  facto,  will  not  be  per- 
mitted to  allege  any  defect  in  its  organ- 
ization, as  affecting  its  capacity  to  con- 
tract or  sue  ;  all  such  objections,  if  va- 
lid, are  only  available  on  behalf  of  the 
sovereign  power  of  the  state,  id.;  {Caryl 
V.  McElrath,  176.)  id, 

25.  An  original  associate  in  a  banking  as- 
sociation, cannot  be  permitted  to  im- 
peach the  certificate  which  he  has  sub- 
scribed. He  cannot,  therefore,  deny  the 
legal  existence  of  the  company,  or  the 
Validity  of  its  shares.  If  there  is  any 
fraud  or  illegality  in  the  organization 
of  the  company,  he,  being  a  party  to  it, 
will  not  be  allowed  to  found  a  defence 
upon  it.  id. 

26.  And  a  person  purchasing  the  stock 
of  such  original  associate,  and  aasimi- 
ing  his  indebtedness  to  the  company, 
upon  hia  subscription,  places  himself 


in  the  same  ralation  to  the  company 
and  will  be  estopped  firom  dispotiog  the 
validity  of  the  debt  upon  any  grounds 
that  could  not  have  been  taken  by  the 
original  associate  himself.  id. 

27.  Where  a  mutual  insorance  company 
waa  permitted  to  organize  as  a  corpo- 
ration, on  the  commissioners  appointed 
for  that  purpose  receiving  applications 
for  insurance  to  be  approved  by  than 
to  a  certain  amount,  tits  premiums  on 
the  same  b&ng  paid  or  secured ;  it  waa 
held  that  the  applications  might  be 
general,  e.  g.  for  $50,000,  on  merchan- 
dise from  any  seaport  in  the  United 
States  to  Liverpool,  and  that  they  need 
not  specify  the  particulars  of  any  voy- 
age or  shipment;  and  the  company 
having  organized  on  such  applications, 
it  was  held  to  have  been  duly  organ- 
ized.    Caryl  v.  MeElrath.  176 

28.  A  statute  prohibiting  devises  to  a 
class  of  corporations,  does  not  alter  tho 
charter  of  existing  corporations  of  that 
class.  It  is  a  change  of  the  municipal 
law,  which  incidentally  affects  the  cor- 
poration.    Ayret  v.  Methodist  Chwei. 

351 

29.  Where,  under  a  statute  for  preventiiig 
frauds  in  corporations,  which  enabled 
the  court  of  chancery  to  appoint  a  re- 
ceiver of  their  efiects,  and  clothed  him 
with  power  to  collect,  receive,  and  take 
possession  of  the  same,  the  court  had 
decided  that  the  efiTect  of  such  appoint- 
ment was  only  to  substitute  the  receiver 
for  the  directors  in  that  power,  without 
changing  the  title  of  the  property ;  it 
was  heldp  that  one  claiming  under  an 
assignment  from  such  a  receiver, 
acquired  no  other  or  greater  title  than 
the  directors  could  have  transferred  if  no 
receiver  had  been  appointed.  JSoyi  v. 
Thompsoa.  416 

30.  Semb.  That  a  corporation  will  not 
be  permitted  to  set  up,  against  one 
claiming  in  good  faith,  that  an  asagn- 
ment  executed  under  its  seal,  attested  by 
its  president  and  cashier,  and  declaring 
in  the  instrument  that  it  is  executed  in 
pursuance  of  a  resolution  of  its  board 
of  directors,  was  in  fact  executed  with- 
out such  authority.  id. 

31.  Where  the  corporate  seal  is  proved  to 
have  been  afiixed  to  a  deed,  by  the 
ofiicers  to  whom  its  custody  is  intrusted ; 
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and  it  is  attested  by  such  officers  in  the 
usnal  fonn;  it  will  be  presumed  that 
they  were  authorized  to  perform  the  act, 
and  the  burden  of  proving  that  they 
were  not,  is  cast  upon  the  party  im- 
peaching the  validity  of  the  deed.      id. 

32.  In  such  a  case,  though  in  fact  the  seal 
were  affixed  without  authority,  the  title 
of  a  bona  fide  purchaser  under  the  in- 
strument is  not  void.  It  is  preaump- 
tively  valid,  and  so  continues  till  set 
aside  by  a  judicial  sentence.  id. 

33.  The  provision  of  the  revised  statutes, 
making  invalid  the  assignment  ahd 
transfer  of  the  effects  of  monied  corpo- 
rations, in  case  of  their  insolvency,  with 
the  intent  of  giving  a  preference  to  a 
particular  creditor,  is  applicable  to  mu- 
tual insurance  companies.  JPumisa  v. 
Sherwood.  521 

34.  A  transfer  of  a  note  made  by  an  m- 
solvent  monied  corporation,  further  to 
secure  a  loan,  made  previous  to  its  insol- 
vency on  an  understanding  or  verbal 
agreemeut  with  its  president,  that  the 
lender  should  at  all  times  be  I^ept  ad- 
equately secured  by  collaterals,  is  in  vio- 
lation of  the  statute,  and  cannot  be  sus- 
tained, id. 

35.  Where  pending  a  suit  on  a  note  so 
transferred,  the  lender  made  an  arrange- 
ment with  the  receiver  of  the  company, 
by  which  he  became  legally  entitled  to 
the  note  ;  it  was  held  that  it  could  not 
avail  him  to  maintain  the  action.       id. 

See  Charitable  Uses,  1  to  5. 
Rail  Road  Comfakies. 
RsLieious  Societies. 


COSTS. 

1.  The  residence  of  a  party,  within  the 
statute  requiring  security  for  costs,  is 
not  affected  by  the  fact  that  he  is  a  fugi- 
tive from  service  in  another  state,  to 
which,  pending  the  suit,  he  is  removed 
upon  the  application  of  his  master. 
Lovg  V.  Hall.  729 

2.  Such  involuntary  removal,  however, 
effects  a  change  of  residence,  and  he 
may  be  required  to  give  security  for 
costs.  id. 

3.  Where  a  plaintiff  is  a  resident  at  the 


commencement  of  the  suit,  his  subse- 
quent removal  from  the  state,  or  beyond 
the  jurisdiction  of  the  court,  will  not 
make  his  attorney  liable  for  costs, 
although  he  proceeds  in  the  suit.        id. 

4.  Where  the  judge  at  the  trial,  reserves 
for  further  consideration  the  questions 
of  law  arising  upon  the  trial  or  verdict, 
and  they  are  subsequently  disposed  of  at 
the  special  term,  the  succrasful  party  is 
entitled  to  recover  for  such  term,  the  fee 
prescribed  by  the  code  for  the  trial  of  an 
issue  of  law,  Waterbury  v.  \Ve9ter' 
velt.  749 

5.  He  is  so  entitled,  although  the  cause 
was  not  placed  on  the  calendar,  and 
was  heard  on  the  minutes  of  the  clerk, 
without  any  case  or  bill  of  exceptions. 

id, 

6.  An  order  that  the  plaintiff  pay  the  de- 
fendant's costs  subsequent  to  an  offer  to 
take  judgment  under  section  385  of  the 
code,  is  not  properly  any  part  of  the 

judgment  to  be  entered  in  the  action. 
Megrath  v.  Van  Wyck.  750 

7.  It  may  be  enforced  under  the  act  of 
1847,  by  execution.  id. 

8.  An  offer  to  allow  the  plaintiff  to  take 
judgment,  under  section  385  of  the  code, 
need  not  contain  an  offer  on  the  subject 
of  costs  to  that  time.  On  entering  judg- 
ment upon  the  offer,  the  plaintiff  is  of 
course  entitled  to  costs,  by  section  303. 

id. 

9.  When  an  offer  is  made  by  one  or 
more  defendants,  that  the  plaintiff  may 
take  judgment  against  them  for  the  sum 
or  to  the  effect  therein  specified,  pur- 
suant to  section  three  hundred  and 
eighty-five  of  the  code,  and  the  suit  is 
so  situated  in  respect  of  the  other  de- 
fendants, that  the  plaintiff,  on  accepting 
the  offer,  may  at  once  enter  judgment 
to  the  effect  ofiered  against  all  the  par- 
ties jointly  liable  with  those  making  the 
offer ;  he  must  accept  it,  or  he  will  pro- 
ceed at  his  peril  as  to  the  future  costs  in 
the  cause.    La  Forge  v.  Chilaon.     752 

10.  Where  one  of  two  defendants,  sued 
on  a  partnership  demand,  made  such  an 
offer  afler  his  co-defendant's  time  to 
answer  had  expired  and  he  had  not  ap- 
peared, and  the  plaintiff,  on  the  trial, 
recovered  less  than  the  offer,  he  was 
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eobjected  to  the  costs  of  the  defendant 
from  the  time  of  his  offer.  id. 

11.  The  allowance  in  addition  to  costs, 
pennitted  by  ^  308  of  the  code,  cannot 
be  made  after  the  entry  of  judgment. 
Martin  ▼.  MeCormiek.  755 

12.  No  allowance  can  be  made  under  that 
section,  to  the  prevailing  party,  on  an 
appeal  from  a  judgment  at  the  special 
term.  id. 

13.  In  adjusting  the  plaintiff's  costs,  on 
OTemiUng  a  demurrer,  he  is  entitled  to 
the  fee  of  seven  dollars,  "  for  subsequent 
proceedings  before  trial,"  and  the  fee  of 
fifteen  dollars  for  the  trial ;  but  he  is 
not  entitled  to  the  twelve  dollars  given 
"for  all  proceedings  before  notice  of 
trial."    Anon,  (costs.)  756 

14.  The  code  does  not  require,  that  a  spe- 
cification of  the  items  of  the  costs 
claimed  shall  be  served  virith  the  notice 
of  the  application  to  the  clerk  to  adjust 
the  costs,  in  order  to  enter  them  in  the 
judgment.  Gilder$Ueve  ▼.  HaUey.  756 

15.  Hereafter,  however,  this  court  will  re- 
quire such  items  to  be  served,  and  a  rule 
of  course  to  that  effect  was  directed  to  be 
entered.  id. 

16.  The  plaintiff  in  a  suit  against  an  exe- 
cutor or  administrator,  cannot  recover 
costs  against  the  estate  or  the  defendant 
personally,  unless  the  demand  have  been 
presented  to  such  executor,  &c.,  and 
payment  unreasonably  resisted  or  ne- 
glected, or  the  defendant  on  present- 
ment refused  to  refer  it  pursuant  to  the 
statute.    Belden  v.  Knowlton.         758 

17.  The  provision  of  section  forty-one  of 
title  three  of  chapter  six  of  the  second 
part  of  the  revi^  statutes,  relative  to 
costs  in  suits  against  executors,  &c.,  in 
legal  actions,  is  continued  in  full  force 
by  the  code  of  procedure.  id. 

18.  In  the  actions  mentioned  in  section 
three  hundred  and  four  of  the  code,  if 
judgment  be  rendered  for  two  defend- 
ants who  have  defended  by  the  same 
attorney,  only  one  bill  of  costs  can  be 
allowed  to  both  defendants.  Bradeny. 
Kakhai$er.  760 

19.  In  an  action  for  an  assault  and  battery, 
where  the  plaintiff  recovers  less  than  fifty 


dollars,  he  is  entitled,  by  the  code  of 
procedure,  to  no  more  costs,  including 
digbwr^emenU,  than  the  damages  re- 
covered.    iSStojie  T.  Ih{0if.  761 

20.  In  such  an  action  against  two  or  more 
defendants,  if  either  defendant  succeed 
against  the  plaintiff,  he  is  entitled  to  re- 
cover his  costs  of  suit  of  the  plaintiff, 
although  the  latter  may  have  succeeded 
against  the  other  defendants.  id. 

21.  It  is  no  objection  to  this  right,  that  the 
successful  defendant  put  in  a  joint  an- 
swer with  one  or  more  against  whom  tfa4 
plaintiff  has  recovered.  id. 

22.  The  provisions  of  the  revised  statutes, 
giving  double  costs  to  public  officen, 
who  succeed  in  suits  brought  against 
them,  in  respect  of  their  official  acts, 
are  repealed  by  the  code  of  procedure. 
Moore  v.  Wettervelt.  7€S 

• 

23.  The  additional  allowance,  provided 
by  §  308  of  the  code,  enables  the  courts 
to  extend  to  officers  in  such  suits,  all  the 
just  protection  which  public  policy  fp- 
quires.  id. 

24.  The  costs,  given  by  the  code,  are  not 
a  measure  of  the  compensation  to  which 
the  attorney  is  entitled  as  between  him- 
self and  his  client.  id. 

25.  If  there  is  no  express  agreement,  the 
law  imphes  that  he  is  to  be  paid  accord- 
ing to  the  value  of  his  services.  id. 


See  Attokhets,  &c.,  1  to  4. 


COUNSELLORS. 
See  Attornets  aitd  Covhsbllqis. 


COURTS  OF  RECORD. 
See  MARonCouBT. 


COVENANT. 
See  Dam ASES,  4,  5,  29. 

CREDITOR'S  SUIT. 

See  Debtor  and  CREorroR,  8  to  12. 

Practice,  Proceedinga  SimyifaMiil- 
ary»^e. 
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DAMAGES. 

1.  In  an  action  of  tort,  where  the  jury  have 
given  such  excessive  damages  that  the 
court  feel  bound  to  set  aside  their  verdict, 
the  court  may,  in  its  discretion,  instead 
of  setting  it  a£<ide  peremptorily,  give  to 
the  plaintiff  the  option  of  reducing  his 
recovery  to  such  a  sum,  which,  if  it  had 
been  the  verdict,  would  not  have  been 
deemed  unreasonable,  by  remitting  the 
excess  of  the  verdict  beyond  that  sum  ; 
and  on  his  so  doing,  may  deny  the  mo- 
tion for  a  new  trial.    Diblin  v.  Murphf. 

19 

2.  So  held  in  an  action  for  injuries  occa- 
flioned  by  being  run  over  in  the  street 
by  an  omnibus,  and  the  damages  reduc- 
ed from  fifteen  hundred  to  five  hundred 
dollars.  id. 

3.  The  plaintiff  required  to  reduce  his 
verdict,  in  an  action  of  slander,  as  one 
of  the  terms  on  which  ho  was  allowed 
to  amend  his  complaint  ai\er  verdict. 
Letlmann  v.  Bitz.  734 

4.  What  is  the  proper  measure  of  da- 
mages in  an  action  for  the  breach  of 
a  covenant  to  take  proper  means  to  col* 
lect  a  bond  and  mortgage  ]  Hoard  v. 
Gamer.  179 

5.  The  amount  of  the  bond  and  mortgage 
is  its  presumptive  value.  It  belongs  to 
the  defendant  to  prove  it  to  be  a  worth- 
less or  a  doubtful  Fccurity.  id. 

6.  The  general  question,  what  is  the  pro- 
per measure  of  damage?,  "  the  rule  for 
ascertaining  the  sum  which  the  injured 
party  ought  to  recover,  in  all  cases 
where  personal  property  is  wronsfuUy 
taken  or  detained,  whether  by  force,  by 
fraud,  or  by  process  of  law,"  examined 
and  considered  on  principle  and  the  ad- 
judged cases.    Suydamv.  Jenkins.    614 

7.  Where  exemplary  or  vindictive  da- 
mages are  not  recoverable,  the  prin- 
ciples upon  which  damages  are  to  be 
given  are,  that  the  owner  to  whom  com- 
pensation is  due,  must  be  fully  indem- 
nified, and  the  wrongdoer  must  not  be 
permitted  to  derive  any  benefit  or  advan- 
tage whatever  from  his  wrongful  act,  id. 


8.  The  damages,  when  limited  to  an  in- 
demnity, will  be  ascertained,  by  adding 
to  the  value  of  the  property  at  the  time 
the  owner  is  dispossessed,  the  damages 
which  he  is  proved  to   have  sustained 

•  from  the  loss  of  its  poasession.  id. 

9.  Interest  on  the  value  the  property  bore 
at  the  time  of  the  injury,  from  that  time 
to  the  time  of  the  trial  or  judgment,  must 
always  be  added  to  complete  the  in- 
demnity, id. 

10.  Compensatory  damages,  in  addition  to 
the  interest,  may  be  added  to  the  value, 
where  it  is  proved  that  it  is  necessary  to 
afford  a  full  indemnity.  id. 

11.  Such  is  the  case,  where  it  is  shown 
that  the  owner  would  have  derived  a 
larger  profit  from  the  use  of  the  pro- 
perty, than  the  interest  on  its  value ;  or 
that  he  had  contracted  to  sell  it  to  a 
solvent  purchaser  at  an  advance  on  its 
market  price  ;  or  that  when  the  wrong 
was  committed  it  was  on  its  way  to  a 
profitable  market,  where  it  would  have' 
certainly  arrived.  In  all  which  cases, 
the  difference  between  the  value  at  the 
time  of  the  tort,  and  the  advance  which 
the  owner  would  have  realized,  had  he 
retained  the  possest^ion,  ought  to  be 
added  to  the  value  as  compensatory  da- 
mages, and  interest  is  allowable  on  the 
aggiegate.  In  the  case  put,  of  a  greater 
profit  than  the  intere-t,  the  excess  is  to 
be  added  to  the  interest.  id. 

12.  So  where  it  appears  that  the  owner 
in  all  probability  would  have  retained 
the  property  until  the  trial,  and  it  is  then 
of  greater  value  than  when  he  was  dis- 
possessed, the  difierence  is  a  part  of  his 
loHP,  and  may  be  added  to  the  original 
value  to  complete  his  indemnity.       id. 

13.  The  same  rule  applies,  where  the  evi- 
dence justifies  the  conclusion  that  the 
owner,  had  he  kept  the  posse.*«ion, 
would  have  obtained  a  higher  price  for 
it,  sub<^uent  to  the  tort  which  deprived 
him  of  it.  id. 

14.  Even  where  exemplary  damages  are 
not  claimed,  the  sum  which  the  injured 
party  is  entitled  to  recover,  is  not  in  all 
cases  to  be  limited  to  an  indemnity,  id. 

15.  He  is  entitled  to  recover,  in  all  case^, 
the  market  value  of  the  property  at  the 
time  of  its  conversion,  with  interest^  even 


783 


INDEX. 


where  the  amount,  from  epecUl  cir- 
cmnstances,  may  exceed  that  of  his  ac- 
tual lofis.  id, 

16.  So  when  the  wrongdoer  has  sold  the 
property  for  a  larger  price  than  its  value 
at  the  time  of  its  conyersion,  the  differ- 
ence must  be  allowed  as  cumulative 
damages.  t<<. 

17.  So  when  the  wrongdoer  retains  the 
possession  of  the  property  at  the  time 
of  the  trial  or  judgment,  and  it  is  then 
of  greater  value  than  at  the  time  of  its 
conversion,  the  difference  must  be  added 
to  the  sum  that  would  be  sufficient  as 
an  indemnity.  id, 

18.  It  may,  therefore,  be 'stated  as  the 
universal  ruJe,  that  the  amount  to  be 
recovered  will  be  ascertained  by  adding 
to  the  value  of  the  property,  when  the 
right  of  action  accrued,  such  damages 
as  shall  cover  every  additional  loss 
which  the  owner  has  sustained,  and 
also  every  increase  of  value  which  the 
wrongdoer  has  obtained,  or  has  it  in  his 
power  to  obtain.  id. 

19.  The  highest  price  which  the  property 
has  borne  at  any  time  between  its 
conversion  and  the  trial,  cannot,  in  all 
cotes,  be  the  measure  of  damages, 
since  when  it  does  not  appear  that  this 
price  would  have  been  obtained  by  the 
owner,  or  has  been  obtained  by  the 
wrongdoer,  the  damages,  measured  by 
this  rule,  would  be  vindictive,  instead 
of  remunerative.  id. 


20.  With  still  less  reason  can  the  value 
of  the  property  at  the  time  of  the  trial 
be  assumed  as  the  true  and  sole  mea- 
sure of  damages,  since  this  would  cast 
the  risk  of  the  depreciation,  deteriora- 
tion, or  destruction  of  the  property, 
upon  the  innocent  owner.  id. 

21.  The  principles  above  laid  down, 
although  not  explicitly  sUted,  are  not 
only  consistent  with,  but  deducible 
from,  the  adjudged  cases  in  England 
and  in  the- United  States,  with  the 
exception  of  a  few  that  must  be  regarded 
as  anomalous.  id. 

22.  The  leading  cases  in  England  and  in 
the  United  States,  bearing  upon  the 
subject,  examined  ;  and  the  rule  of 
damages  laid  down  in  West  v.  Went- 
worth,  3  Cowen  82,  and  Clark  v. 
Pinney,  7  Ibid.  681  j  and  the  decision 


in  Carpenter  t.  Stetens,   12  WeodeU 
,  589,  considered  at  large,   and  disap- 
proved, id, 

23.  When  the  defendant,  who  recovers  in 
replevin,  elects  to  Uke  judgment  for  the 
value  of  the  goods  replevied,  instead 
of  their  return,  he  is  entitled  to  recover 
damages  equally  as  if  he  had  elected  to 
have  a  return.  id, 

24.  The  value  which  he  is  to  recover,  is 
that  at  the  time  of  the  replevin,  and  not 
the  value  at  the  time  when  h&  makes 
his  election.  id. 

25.  If  aich  value  be  an  insufficient  redress 
for  the  injury  sustained  by  the  replevin, 
the  deficiency  may  be  made  good  in  the 
estimate  of  damages.  id. 

26.  The  measure  of  damages  is  the  same 
in  replevin,  where  the  party  elects  to 
take  judgment  for  the  value  of  the 
property,  as  in  the  action  of  trover,   id. 

27.  In  replevin  against  a  sheriff,  for  floor 
takcn  by  him  on  execution,  on  his 
electing  to  take  judgment  for  its  value, 
he  will  be  limited  in  his  recovery  to 
the  value  at  the  commencement  of  the 
suit,  with  intere-^^t  from  that  time ; 
although  it  appear  that  flour  between 
that  period  and  the  trial  was  worth 
about  double  its  then  market  price. 
He  cannot  add,  as  damage-s,  the  di&r- 
ence  between  the  value  at  the  replevin, 
and  the  highest  subsequent  market  value 
up  to  the  time  of  the  trial.  id. 

28.  In  actions  of  tort,  the  value  of  the 
property,  in  estimating  damages,  is  not 
always  to  be  dctennined  by  its  market 
price.  In  some  cares,  as  of  family 
pictures,  plate,  and  the'  like,  its  value 
to  the  owner,  by  reason  of  personal 
or  family  considerations,  ought  to  be 
considered  by  the  jury,  exercising  both 
a  sound  discretion,  and  a  reasonable 
sympathy    with    the    feelings    of  the 


owner. 


id. 


29.  Where  an  executory  contract  for  the 
sale  of  merchandise  is  broken  by  the 
failure  of  the  vendor  to  deliver  accord- 
ing to  its  terms,  the  measure  of  damages 
is  the  difference  between  the  contract 
price  and  the  market  value  of  the  article 
at  the  time  stipulated  for  its  delivery. 
Stanton  v.  Small,  230  ;  K^  v.  WiUo. 

585 
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DEBTOR  AND  CREDITOR. 

I.  0/  a99ignment8  for  the  bentjit  of 
creditors,  and  oftratufera,  t^c,  fraudu- 
lent a»  against  creditors. 

II.  Of  proceedings  under  the  act  to 
abolish  imprisonment  for  debt,  ftjc. 

III.  Of  assignments  by  members  of  gene- 
ral and  limited  partnerships ;  and  the 
righU  of  creditors  thereof.' 


1. 


Of  assignments  for  the  benefit  of  credi- 
tors; and  of  transfers,  bic.  fraudulent 
as  against  creditors. 

1,  An  actual  change  of  possession  of 
goods  Bold,  in  the  statute  of  frauds, 
means  an  open,  viaiblo,  and  public 
change,  manifested  by  such  outward 
signs  as  render  it  evident  that  the  pos- 
sedsion  of  the  owner,  as  such,  has 
wholly   ceased.     Randall  v.   Parker. 

69 

9.  The  change  must  be  such  as  to  exclude 
the  hazard  of  the  seller's  deriving  a 
false  credit  from  the  continuance  of  his 
apparent  ownership.  i^' 

3.  The  party  asserting  the  validity  of  a 
sale  of  goods,  where  there  has  been  no 
actual  and  continued  change  of  pos- 
session, must  prove  affirmatively  that 
the  sale  was  made  in  good  faith,  and 
without  any  intent  to  defraud  creditors 
or  purchasers  ;  and  he  must  prove  both 
of  these  propositions.  id. 

4.  If  no  such  evidence  be  given,  the  law 
pronounces  the  conclusion  of  fraud,  and 
the  question  of  intent  is  not  to  be  sub- 
mitted to  the  jury.  »"<*• 

5.  The  question  of  fraudulent  intent, 
which  by  the  statute  is  made  a  question 
of  fact,  is  to  be  submitted  to  the  jury 
in  the  same  manner  as  other  questions 
of  fact ;  that  is,  when  affirmative  proof 
is  given  on  the  side  of  the  party  claim- 
ing to  rebut  such  intent.  id. 

6.  Good  faith  is  proved  by  showing  a 
valuable,  and  as  the  parties  believed, 
adequate  consideration,  and  that  the 
sale  was  really  intended  to  operate  as  a 
valid  transfer  of  ownership ;  but  where 
this  is  shown,  the  party  must  prove  in 
udditioD,  the  absence  of  a  fraudulent 


intent,  by  facts  or  circumstances  suffi- 
cient to  rebut  the  presumption  arising 
from  the  seller's  remaining  in  possession. 

id. 

7.  The  decisions  of  the  late  Supreme 
Court,  in  Collins  v.  Brush,  9  Wend. 
198;  Doane  v.  Eddy,  16  Ibid.  523, 
and  Randall  v.  Cook,  17  Ibid.  56 ;  ap- 
proved. They  have  not  been  overruled 
by  the  subsequent  cases  in  the  court 
for  the  correction  of  errors.  id. 

8.  An  assignment  which  transfera  to  a 
trustee  in  trust  for  creditors,  a  larger 
amount  of  property  than  the  assignee 
is  empowered  to  cQstribute  among  the 
creditors,  is  void  upon  its  face,  the  legal 
effect  being  to  create  a  resulting  trust 
to  the  assignor,  after  the  trust  for  credi- 
tors is  satisfied.     Hooper  v.  Tuckerman. 

307 

9.  An  assignment  of  a  debtor's  property, 
executed  by  the  proper  officer  to  a 
trustee,  under  the  insolvent  laws  of 
Massachu.setts,  on  the  debtor's  voluntary 
application,  efi'ects  a  legal  transfer  of 
the  personal  property  of  the  insolvent 
in  this  state.  Such  an  assignment  is  in 
effect  a  voluntary  assignment  for  the 
benefit  of  creditors,  operating  as  if  made 
directly  by  the  insolvent.  id. 

10.  Whether  the  asmgnment  be  deemed 
voluntary  or  not,  it  being  a  proper  legal 
assignment  under  the  laws  of  another 
state,  the  assignees  may  come  into  the 
courts  of  this  state,  for  the  purpose  of 
enforcing  any  rights  which  they  may 
equitably  have  as  such  assignees  or 
trustees.  *  id. 

11.  A  stipulation  in  a  general  assignment 
to  a  trustee  for  the  benefit  of  creditors, 
limiting  his  liability  to  his  own  gross 
negligence  or  wilful  misconduct,  is 
evidence  of  an  intent  to  hinder,  delay, 
and  defraud  creditors,  and  it  renders 
the  assignment  void  as  against  them. 
Litchfieldv.White.  545 


12.  The  courts  of  this  state  have  never 
held  an  assignment  to  be  void  on  its 
face,  which  simply  vested  the  debtor's 
estate  in  trustees,  and  directed  them  to 
convert  it  into  money,  and  apply  it  abso- 
lutely, and,  without  reserve,  to  the  pay- 
ment of  his  debts,  whether  equally  or 
with  preferences.  The  invalidity  of  such 
assignments,  as    have  been    adjudged 
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▼old  per  M,  has  arisen  from  the  inser- 
tion of  clauses  beyond  or  varying  the 
necessary  provisions  for  transferring  the 
debtor's  property,  and  appropriating  it 
to  the  pasrment  of  his  debts.  id. 


n. 

Of  proeeedingM  under  the  act  to  aholieh 
tTi^friwnment  for  debt,  ife, 

13.  Where  affidavits  and  papers  on  v^hich 
a  warrant  of  arrest  is  applied  for  under 
the  act  abolishing  imprisonment  for  debt, 
state  that  a  suit  has  been  commenced 
by  the  applicant  upon  a  judgment  ob- 
tained by  him  against  the  party  for  whom 
the  warrant  b  asked,  stating  its  date 
and  amount ;  this  is  a  sufficient  allega- 
tion of  a  cause  of  action  arising  upon 
contract  for  which  the  party  cannot  be 
imprisoned.    Stanton  v.  Schell,        323 

14.  The  proceedings  being  founded  upon 
the  suit,  and  not  on  the  judgment,  it  is 
unnecessary  that  there  should  be  any 
proof  of  a  demand  and  refusal  to  apply 
property  in  payment  of  the  judgment,  to 
authorize  a  commitment.  id. 

• 

15.  Where,  after  a  judge  has  acquired 
jurisdiction  of  an  application  for  a  war- 
rant of  commitment  under  the  non-im- 
prieonment.  act,  an  injunction,  staying 
further  proceedings  in  the  matter,  is 
served,  whereupon  the  judge  suspends 
the  matter,  pending  the  injunction,  in- 
stead of  adjourning  it,  and  after  the  in* 
junction  is  dissolved,  pronounces  judg- 
ment in  the  absence  of  the  defendant, 
these  errors,  if  they  be  such,  are  mere 
errors  of  judgment,  and  do  not  oust  the 
judge  of  his  jurisdiction,  nor  subject  him 
or  file  applicant  to  an  action  of  trespass 
or  false  imprisonment.  t^. 

16.  The  bond  required  to  be  given  by  the 
eighth  section  (as  amended  in  1840,)  of 
the  act  to  abolish  imprisonment  for  debt 
and  to  punish  fraudulent  debtors,  condi- 
tioned that  the  debtor  shall  not  remove 
his  property  out  of  the  jurisdiction  of  the 
court  until  the  final  decision,  must  be 
executed  before  an  adjournment  can  be 
had  by  the  debtor ;  and  a  declaration  in 
an  action  against  a  surety  upon  a  recog- 
nizance for  the  debtor's  personal  appear- 
ance, given  on  such  adjournment,  which 
contains  no  averment  that  such  a  bond 
was  executed,  is  bad  on  demurrer.  The 
Foople  T.  Locke,  443 


17.  The^ftaiileeutonoftheoffieerbefoie 
whom  the  proceediogs  are  had,  takes 
place  when  the  officer  decides  whether 
the  allegations  upon  which  the  warrant 
issued  are  sustained  or  not,  and  the  di- 
rection of  the  statute  requiring  the  com- 
mitment of  the  debtor  in  case  of  convic- 
tion, unless  he  complies  with  the  pro- 
visions of  the  tenth  section,  must  then  be 
enforced.  A  recognizance  for  the  debt- 
or's appearance  until  the  final  decision 
is,  therefore,  satisfied,  if  he  be  present 
when  the  judge  announces  such  decisioa 
upon  the  allegations  of  the  creditor ;  and 
a  further  adjournment  by  the  creditor 
discharges  the  surety  in  the  recogniz- 
ance, t^. 

18.  Semh.  The  act  provides  for  only  one 
adjournment  of  the  proceedings,  and 
therefore  a  recognizance  is  void  which 
provides  for  the  debtor's  appearance  from 
time  to  time,  as  the  matter  may  be  ad- 
journed. If  a  further  adjournment  be 
necessary,  there  must  be  an  express  as* 
sent  in  writing  of  the  surety  or  a  fre^h 
recognizance.  id. 


in. 

Of  aaoignmento  bff  memhero  of  general 
and  limited  partnerohipe ;  and  the 
righto  of  creditoro  thereof. 

19.  One  partner  cannot  make  a  general 
asdgnment  of  the  partnership  property 
to  a  trustee,  for  the  benefit  of  creditoiv, 
against  the  consent  or  without  the  ac- 
quiescence of  his  co-partner ;  the  latter 
being  present  or  capable  of  acting  in  tiie 
matter.  Doming  v.  Colt,  Hapeo  v. 
Heyer.  284 

20.  Where  a  limited  partnership  becomes 
insolvent,  and  the  special  partner  is  a 
general  partner  in  another  firm  to  which 
the  limited  partnership  isindcbted,  neither 
the  debt  due  to  such  finn,  nor  such  gene- 
ral partner's  interest  therein,  is  postponed 
under  the  provision  of  the  statute  direct- 
ing that  a  special  partner  shall  not  claim 
as  a  creditor  against  the  limited  partner- 
ship of  which  he  is  a  member,  until  the 
claims  of  all  the  other  creditois  are  sa- 
tisfied.   Hayeo  v.  Dement.  394 

21.  Where  the  same  person  is  a  general 
partner  in  two  different  firms,  one  of 
which  becomes  insolvent,  indebted  to 
the  other,  the  Utter  may  recoTer  its  debt 


INDEX. 


786 


or  <findend  from  the  inaolyent  or  bank- 
rupt firm.  id. 

S2.  The  interest  of  such  general  partner 
in  the  solvent  firm,  may  be  reached  by 
the  creditors  of  the  bankrupt  firm  and 
subjected  to  their  debts,  by  a  proceeding 
against  him  and  the  solvent  firm  for  an 
account.  id. 


See  AssiamtEST. 

Husband  and  Wife,  8  to  11. 
Judgment  and  Execution,  5. 
Paactice,    Froeeedin^M    Supple- 
wuntaTy,  bic. 


DEDICATION. 

1.  An  absolute  and  final  dedication  of 
lands  to  a  public  use,  can  only  be  made 
by  the  owner  of  an  absolute  fee.  Ward 
V.  Davi9.  502 

S.  Where  persons  who  received  a  convey- 
ance of  a  tract  of  land,  formed  an  asso- 
ciation, by  articles,  dividing  thdr  inter- 
ests into  transferable  shares,  appointed 
directors  to  manage,  improve,  and  dis- 
pose of  their  land,  and  then  conveyed 
the  same  in  fee  to  trustees,  who  were 
to  sell  and  dispose  of  the  same,  for  the 
benefit  of  the  association,  the  deed  to 
them  referring  to  the  articles ;  it  was 
heldfth&t  the  whole  title,legal  and  equita- 
ble, vested  in  the  trustees,  and  the  direc- 
tors could  not  dispose  of  any  portion  of 
the  land,  by  a  dedication  to  the  public 
or  otherwise,  without  the  co-operation 
of  the  trustees.  id. 


a  coraplianoe,  no  proprietor  could  re- 
strain the  association  from  using  the  bank 
for  building.  id. 

4.  A  dedication  of  lands  to  the  public  use, 
may  be  made  by  acts  in  pai9.  id. 

5.  Nor  is  it  necessary  that  the  user  shall 
have  been  long  enough  to  establish  a 
right  by  prescription.  id. 

6.  To  constitute  such  a  public  use,  it  is 
not  necessary  that  the  public  at  large 
shall  be  entitled  to  it ;  it  suffices  if  its 
advantages  are  meant  to  be  and  may  be 
shared  by  the  inhabitants,  (or  a  portion 
of  them,)  of  a  city,  town,  village,  or 
some  other  locality.  id. 

7.  A  valid  dedication  may  be  made  by  a 
single  act,  if  positive  and  unequivocal 
in  its  nature ;  especially  where  pur- 
chases have  been  made  on  the  faith  it 
was  meant  to  induce.  id. 


DEED. 

1.  Land  not  mentioned  in  a  deed,  can- 
not pass  as  an  appurtenant  to  another 
parcel  expressly  granted  and  particularly 
described.     lAitDrenee  ▼.  Delano.     333 

2.  Although  the  owner  of  a  reversion  in 
lands,  subject  to  a  life  estate  therein,  ia 
not  seized  in  fact  during  the  pendency 
of  the  life  estate,  and  therefore  is  not  a 
stock  of  descent,  in  respect  to  the  landa, 
yet  his  right  and  title  are  alienable. 
They  are  a  vested  estate  in  the  land  it- 
self^ which  he  can  convey  absolutely. 
Fowler  v.  Griffin.  385 


3.  Where  the  directors  of  an  association 
owning  lands  intended  for  villas  and 
country  houses,  adopt  a  resolution  to  the 
effect  that  a  bank  and  terrace  skirting 
the  waters  of  a  bay  in  front  of  the  lands, 
shall  be  perpetually  kept  open,  and 
never  obstructed  by  buildings  of  any 
kind,  for  which  benefit,  and  to  keep 
them  in  order,  all  the  property  shall  be 
aseeased  by  a  valuation  ;  on  a  bill  filed 
by  one  who  had  bought  and  built  on  the 
teitace,  on  the  faith  of  the  resolution,  it 
was  held,  that  it  was  not  a  dedication 
of  the  bank  and  terrace  to  the  public  use 
or  the  use  of  such  purchasers.  That  it  2. 
was  a  declaration  of  future  intentions, 
dependent  upon  all  the  proprietors  agree- 
ing to  a  valuation  and  to  be  assessed 
accordingly ;  and  that  without  proof  of 

Vol.  HL  '      50 


See  AasEBMBNT,  12  to  16. 

CORFOBATION,  30  tO  32. 


DESCENT. 

A  nephew,  who  is  obliged  to  trace 
his  descent  through  an  alien  mother, 
cannot  inherit  from  an  uncle,  who  died 
before  the  revised  statutes.  Redpath  y. 
Rick,  79 

The  act  of  1843,  enabling  resident  aliens 
to  hold  and  convey  real  estate,  removes 
no  disabilities  except  those  growing  out 
of  the  alienage  of  the  party  claiming  its 
benefit.    li  does  not  enable  him  to  in- 
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limit  where  the  iDcepaehjr  erieee  from 
tte  tlienage  of  hie  ancestor.  id. 

8eeDsiD,9. 


DEVUTION. 
Bee  Ikstxakce,  5  to  10. 

DEVISE. 
See  Will. 


DIMINUTION. 
Bee  EftEOB,  9, 10, 

DIVORCE. 
Bee  HuBBAMD  and  Win,  1  to  7. 

DOWER. 

I.  Upon  the  •arignment  of  dower  to  e 
widow,  the  eeiiin  in  fact  of  the  heirs, 
interrening  between  the  death  of  her  hus- 
band and  the  aadgnment,  is  displaced, 
and  the  dowress  is  in,  by  relation,  from 
the'  time  of  the  death  of  her  husband. 
Fowler  ▼.  Grifin.  385 

8.  Consequently,  it  is  not  competent  for  the 
heirs  to  make  partition,  during  the  in- 
tennediate  period,  of  Uie  land  so  as- 
signed, id. 

3.  A  void  assigninent  of  dower,  made  by 
commtaaionerB  appointed  by  the  court 
in  a  partition  suit,  may  become  valid 
and  obligatory  upon  the  heirs,  by  the 
widow's  entry  upon  the  lands  assigned, 
and  by  the  heirs'  subsequent  adoption 
and  ratification  of  the  commissioners' 
proceedings.  id. 

4.  rf  an  assignment  of  dower  become 
operative  simultaneously  with  a  judg- 
ment for  the  paititioQ  of  the  lands  of 
the  dowress*  husband,  it  cannot  have  the 
effect  to  defeat  the  latter.  id. 

5.  In  such  a  case,  although  the  seixin  of 
the  heirs,  in  the  lands  allotted  for  dower, 
becomes  divested  at  the  instant  of  the 
judgment,  yet  during  that  instant  they 


are  niied;  and  that 
port  the  paititicHL. 


tonp- 
U. 


EASEMENT. 
See  Dedicatioh. 

LrAKDLORO  Aim  TfMAXt,  I. 


ELECTION  OF  REMEDIES. 

See  PBAcncs,  Simfing  Pnceeiag*. 
Rbootttmeiit. 


EQUITABLE  LIEN. 

1.  One  who  advances  money  to  isoiba 
on  a  bill  of  exchange  dnwn  by  him 
against  a  shipment  of  flour,  and  beads 
the  bill  of  exchange,  receivea  assecaritf 
the  bills  of  lading  of  the  ioar,  has  no 
claim  for  reimbursement  of  his  advance, 
(on  the  exchange  beiug  refused  acec^ 
tance,  and  the  flour  falliug  short  of  meet- 
ing the  advance,)  against  third  parties 
unknown  to  him  when  he  made  the  ad* 
vance,  although  they  owned  half  of  the 
shipment,  and  intrusted  it  to  the  dnwa 
of  the  exchange  on  his  agreemeot  to 
advance  to  them,  and  although  he  had 
advanced  to  them  beyond  the  Tabe  of 
their  interest.  GrinnellJ.  Su9dam.  132^ 

1.  There  vs  no  privity  of  contract  be- 
tween the  lender  and  such  third  partiQ<, 
nor  any  ground  of  lien  upon  the  food 
which  came  to  them  from  the  drawer 
of  the  exchange,  or  upon  his  claim 
against  them  for  the  excess  of  his  ad- 
vances. ^' 

2.  Though  possession  is  not  necessary  ^ 
the  existence  of  an  equitable  lien,  ii  is 
necessary  that  the  property  or  /hod  be 
distiuctly  traced.  t^* 

4.  A  fund  k  not  thus  traced,  when  ithis 
gone  into  the  general  bank  account  of 
the  recipient,  and  after  being  mixed  mih 
funds  from  other  sources,  is  didmifed 
by  him  in  his  general  businesB*,  ^^^ 
the  party  sought  to  be  charged,  recomi 
advances  from  him  in  the  coone  of  w 
contemporary  disbursements.  *> 
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&.  The  doctrine  of  equitable  lien  has  no 
application  to  a  fund  advanced  to  the 
drawer  of  a  bill  of  exchange,  on  the 
security  of  the  exchange,  and  of  a 
pledge  of  bills  of  lading  transferred  by 
the  drawer.  id. 

6.  The  drawing  of  a  bill  of  exchange  upon 
the  consignee  of  cotton  purchased  with 
its  avails,  does  not  operate  as  an  equi- 
table transfer  of  the  cotton  to  the  party 
who  discounts  the  bill,  or  give  to  such 
party  an  equitable  lien  upon  the  cotton 
or  its  proceeds  in  the  hands  of  the  con- 
signee and  acceptor.  Marine  and  Fire 
Int.  Bank  v.  Jauncey.  257 

7.  A  verbal  understanding,  at  the  time  of 
discounting  the  bill,  that  it  was  founded 
on  a  shipment  of  cotton,  and  that  the 
proceeds  of  the  cotton  should  be  applied 
to  the  payment  of  the  bill,  will  not  eflfect 
such  an  equitable  transfer  or  lien.      id. 

8.  An  oVder  drawn  upon  a  particular  fund 
specified  in  the  order,  by  which  the 
drawer  divests  himself  of  all  control 
over  the  same,  is  an  equitable  assign- 
ment of  the  fund ;  but  such  an  order  is 
not  a  bill  of  exchange.  id. 

9.  After  drawing  a  bill  of  exchange,  the 
drawer  has  the  same  control  of  his  funds 
in  the  hands  of  the  drawee,  as  he  had 
before  ;  and  if  the  same  funds  come  to 
his  own  hands,  the  holder  of  the  bill  has 
no  equitable  Hen  upon  them.  id.  Also 
mnter  v.  Drury,  262 

EQUITABLE  RELIEF. 
See  PR4crricE,  23  to  28. 


ERROR. 

1.  Write  of  error,  out  of  the  supreme  court 
to  inferior  tribunals,  are  issuable  upon 
judgmente  by  default.  Kanouse  v. 
Martin.  653 

9.  The  powers  and  jurisdiction  of  the 
supreme  court,  as  formerly  organized 
in  this  state,  were  the  same  as  those  of 
the  supreme  court  of  the  colony,  and 
the  latter  were  identical  with  those  of 
the  king's  bench  in  England.  id. 

3.  It  has  long  been  settled  in  England, 
that  error  would  lie  upon  every  final 
judgment  in  a  court  of  record,  includ- 


ing judgmente  by  default,  and  that  all 
such  judgmente  might  be  reviewed  in  the 
king's  bench.  id, 

4.  The  doctrine  that  error  from  the  court 
of  errors  would  not  lie  upon  judgmente 
by  default,  was  founded  upon  the  parti- 
cular language  of  the  constitution  in 
respect  of  that  court,  and  was  not  appli- 
cable to  the  supreme  court.  id. 

5.  A  writ  of  error  at  common  law,  brings 
up  for  review  the  record  only,  and  ex- 
cept where  error  of  fact,  depending  on 
extrinsic  proof,  is  assigned,  the  action  of 
a  court  of  errors  is  limited  to  the  record 
and  to  those  proceedings  which  properly 
constitute  a  part  of  it;  and  the  sole 
question  is,  whether  the  judgment  is  a 
legitimate  conclusion  from  the  premises 
which  the  record  contains.  Kanoute 
V.  Mariin.  593 

6.  Those  premises  are,  the  process,  plead- 
ings, continuances,  verdict,  if  one  have 
been  given,  entry  of  default,  if  upon  de- 
fault, return  to  writ  of  inquiry  of  dam- 
ages ;  in  fine,  all  that  must  precede  and 
is  necessary  to  warrant  the  judgment  it- 
self, id, 

7.  The  office  of  a  certiorari,  issued  m  aid 
of  a  writ  of  error,  is  not  to  enlarge  the 
record  by  the  addition  of  extrinsic  mat- 
ter, but  to  supply  ite  defecte  by  the  in- 
sertion of  that  which  properly  belongs 
to  it.  It  proceeds  on  the  supposition 
that  the  whole  record  had  not  in  the 
first  instance  been  returned,  and  that  the 
proceedings  which  it  specifies  are  neces- 
sary to  ite  completion.  id, 

8.  If  proceedings  extrinsic  and  collateral 
to  the  record,  are  brought  up  by  certio- 
rari ;  such  as  notices,  affidavite,  rules  and 
orders  in  the  progress  of  the  cause  in 
the  court  below  ;  the  court  of  error 
must  reject  them.  id, 

9.  Diminution  cannot  be  alleged,  for  the 
purpose  of  bringing  before  the  court  by 
certiorari,  process  or  proceedings  below, 
which  are  inconsistent  with  the  record 
originally  returned.  id, 

10.  The  court  of  error  must  be  govemed 
by  the  record  transmitted,  including  the 
matters  properly  belonging  to  it ;  and  if 
the  record  be  fUse,  the  remedy  of  the 
party  is  against  the  judges  and  other 
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ofEcen  of  the  court  below  who  were 
privy  to  its  falsity.  id, 

11.  Where  a  declaration  was  amended  in 
the  court  below,  it  was  held,  that  the 
original  declaration  formed  no  part  of 
the  record  of  the  judgment,  and  could 
not  be  regarded  to  show  want  of  juris- 
diction, or  for  any  purpose  in  the  court 
of  error,  although  it  had  been  brought 
up  by  certiorari.  id. 

12.  This  was  held  in  a  cam  where  a  citi* 
zen  of  the  state  of  New  Jersey,  sued  in 
the  common  pleas  of  New  York,  by  a 
citizen  of  the  rtate  of  New  York,  by  a 
declaration  claiming  one  thousand  dol- 
lare  damages,  presented  a  petition  for  the 
removal  of  the  cause  to  the  circuit  court 
of  the  United  States,  pursuant  to  the  ju- 
diciary act  of  Congress,  and  thereupon 
the  common  pleas  allowed  the  plaintiff 
to  amend  his  declaration  by  reducing 
the  amount  claimed  below  five  hundred 
dollars,  and  then  denied  the  petition  for 
removal,  proceeded  in  the  cause,  and 
rendered  judgment  by  default  against 
the  defendant.  id. 

13.  Where  on  a  writ  of  error  to  an  in- 
ferior court,  the  want  of  jurisdiction  is 
the  error  relied  upon,  it  must  be  estab- 
lisbed  by  the  record.  It  cannot  be 
established  by  any  other  mode  or  species 
of  proof.  id. 

14.  Hence  parties  intending  to  contest  the 
jurisdiction  on  error,  must  cause  the 
facts  upon  which  they  rely,  to  appear  in 
the  record  of  the  judgment ;  and  if  they 
are  not  apparent  by  the  declaration, 
they  must  be  presented  by  an  appropri- 
ate plea.  id. 

See  Practice,  Appeal,  7  to  10. 


ESTATE. 
See  DowER,  1, 2,  5. 


ESTOPPEL. 
See  CoRPORATioir,  14,  34, 25,  26. 


EVICTION. 
See  Landlord  and  Tenant,  2  to  4. 

MORTOAOE,  1  to  3. 


EVIDENCE. 

1.  Where  the  owners  of  a  canal  boat  sign- 
ed a  contract  in  the  fonn  of  a  bill  of 
lading,  by  which  they  agreed  to  deliver 
a  quantity  of  wheat  to  the  plaintiff  at 
New  York  ;  it  was  held,  that  parol 
evidence  of  instructions  by  the  plaintiffs 
agent,  on  the  same  day  and  before  the 
contract  was  signed,  to  send  the  wheat 
to  a  different  party  at  another  place, 
was  inadmissible.    Wolfe  v.  Mfen.     7 

2.  A  bill  of  lading,  in  its  character  as  a 
receipt,  is  open  to  explanation  between 
the  parties,  by  parol  evidence ;  but  in 
its  character  as  a  contract  it  cannot  be 
altered,  varied,  or  explained  by  such 
evidence.  id. 

3.  For  the  meaning  of  terms  used  in  trade 
and  commerce,  the  courts  resort  to  the 
evidence  of  experts  and  those  ven«d  in 
the  particular  branch  of  trade.  Child  v. 
Sun  Mutual  In:  Co.  26 

4.  Thus,  in  a  policy  of  insurance  **  •■  a 
whaling  voyage"  the  insured  were  per- 
mitted to  prove  that  a  whaling  voyage, 
as  understood  and  practifod  in  com- 
merce at  the  date  of  the  policy,  includ- 
ed the  taking  of  sea  elephants  on  the 
beaches  of  islands  and  coasts,  as  well 
as  whales  wherever  found.  id. 

5.  In  respect  of  a  policy  executed  in  New 
York,  on  a  Rhode  Island  whaling  ship, 
the  usage  of  insurers  in  New  Bedford 
relative  to  policies  on  whaling  ships,  is 
inadmissible,  because  it  is  local,  simI  it 
is  not  ofiered  as  the  usage  of  both  in- 
surers and  assured.  td. 

6.  A  nevTSpaper  is  not  competent  evidence 
to  prove  the  deviation  of  a  missing  ves- 
sel, or  facts  tending  to  show  that  she 
left  a  port  in  the  region  of  the  world 
where  the  newq[>aper  was  published,  in 
an  unseaworthy  condition.  id. 

7.  Evidence  of  commercial  usage  is  not 
admisaible  to  prove  that  sailing  on  the 
26th,  would  not  be  a  compliance  with 
a  clause  in  a  contract  for  the  sale  of  oil 
to  arrive,  which  expressed  that  she  had 
"  sailed  on  or  about  the  15th  of  March.** 
Uawet  V.  Lawrence.  193 

8.  Evidence  is  not  admiasible  to  prove 
that  there  was  a  spring  and  fall  traide  in 
oil,  that  the  spring  trade  ended  before  the 
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oil  sold  arrived,  and  keeping  it  over  sum- 
mer would  waste  and  deteriorate  it,  in 
Older  to  ascertain  whether  such  a  clause 
is  a  warranty,  or  is  a  material  repre- 
sentation on  which  the  parties  relied, 
making  an  essential  part  of  the  con- 
tract, i^- 

9.  It  is  well  settled,  that  a  party  must 
object  to  the  competency  of  proof,  at 
the  first  opportunity.  Thus,  when  a 
paper  is  attempted  to  be  proved  by  a 
witness,  whose  deposition  is  taken  be- 
fore the  trial,  any  such  objection  to 
the  proof  must  be  made  at  the  time  of 
taking  the  deposition.  If  not  then  made, 
the  party  will  be  precluded  from  raising 
it  on  the  trial.   Ward  v.  Whitney.   399 

10.  The  recital  in  a  bond  on  an  attach- 
ment of  a  vessel,  of  the  issuing  of  the 
attachment,  is  sufficient  evidence  of  that 
fact  in  an  action  against  the  obligors. 
Franklin  v.  FendUion.  572 

See  Akbithation,  &c.,  1. 
DAMAaES,  4,  5. 
Hereditaments,  4. 
Husband  and  Wife,  1  to  5. 
Nuisance,  2,  3. 
Practice,  Evidence. 
Slander,  9. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Where  the  government  allows  a  claim 
made  against  it  in  behalf  of  a  person 
deceased,  and  directs  the  amount  to 
be  paid  to  his  children  and  heirs,  and 
not  to  his  administrators,  the  fund  is 
nevertheless  liable  to  his  debts,  and  it 
may  be  followed  by  his  creditors  in  the 
hands  of  such  cliildjren  and  heirs.  Aut- 
tin  V.  Tompkint.  22 

Bee  Costs,  16,  17. 

EXECUTION. 

See  Judgment  and  Ezecxttion. 
Practice,  Judgment,  ijc. 


F 

FAILURE  OF  TITLE. 
See  Aoeeement,  13  to  16. 

Mo&IOAffE,  1  to  3. 


FALSE  IMPRISONMENT. 
See  Jurisdiction,  1  to  3. 

FEIGNED  ISSUE. 
See  Husband  and  Wife,  6,  7. 

FOREIGN  LAW. 

See  Debtor  and  Creditor,  9  10. 
Practice,  Staying  Froeeeding$. 
Statute,  3. 

FORMER  SUIT  PENDING. 
See  Practice,  Staying  Froceedinga,  81, 82. 

FRAUD. 

Under  a  replication  to  a  plea  of  a  release 
in  bar,  that  the  release  was  obtained 
from  the  plaintiff  by  fraud,  the  plaintiff 
can  only  prove  fraud  in  its  execution  ; 
such  as  a  fraudulent  reading  of  the  re- 
lease, or  its  substitution  for  some  other 
paper,  or  that  by  some  device  a  different 
instrument  was  given  from  that  intended. 
He  cannot  prove  that  the  release  was 
obtained  from  the  plaintiff  in  fraud  of 
the  rights  of  his  attorney  to  whom  the 
demand  released  equitably  belonged. 
Anderson  v.  Johnson.  1 

See  Agreement,  13  to  15. 

Debtor  and  Creditor,  1  to  8, 11, 12. 
Jurisdiction,  15  to  18. 
Limitation  of  Actions,  4  to  7. 

FRAUD,  STATUTE  OF. 
See  Debtor  Aim  Creditor,  1  to  8, 11, 12. 


G 


GENERAL  BANKING  LAW. 


See  Corporation,  1  to  8, 14  to  26» 


GRANT. 


See  Hsseditajixhts,  4. 
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HEREDITAMENTS. 

1.  Under  the  second  section  of  the  act  of 
April,  1806,  providing  that  in  all  cases 
where  "  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  shall 
think  it  for  the  public  good  to  enlarge 
any  of  the  sHps  in  the  said  city,  they 
shall  be  at  libert^^  and  have  full  power 
so  to  do,  and  upon  paying  one  third  of 
the  expenses  of  building  the  necessary 
piers  and  bridges,  shall  be  entitled  not 
only  to  the  slipage  of  that  side  of  the 
said  piers  which  shall  be  adjacent  to  such 
slip's  respectively,  but  also  to  one  half  of 
the  wharfage  to  arise  from  the  outer- 
most  end  of  the  said  piers,"  the  corpo- 
ration has  the  power  to  erect  piers,  and 
to  extend  them  into  the  river,  for  the 
purpose  of  enlarging  the  slips.  Tkomp- 
aon  v.  City  of  New  York.  487 

9.  The  word  "slip"  is  peculiar  to  this 
state,  in  its  application  to  structures  or 
places  for  the  accommodation  of  vessels 
lying  in  port.  id. 

9,  The  addition  of  a  pier  to  one  side  of  a 
■lip,  will  operate  as  an  enlargement  of 
the  slip  ;  even  though  no  corresponding 
pier  is  extended  from  the  other  side  of 
the  same  slip.  id. 


6. 


4.  Where  a  bill  was  filed  by  the  owners  of 
certain  piers  in  the  city  of  New  York, 
against  the  corporation  of  the  city  and 
others,  claiming  that  the  plaintiffs  were 
entitled  to  the  entire  wharfage  derived 
from  the  outermost  ends  of  those  piers ; 
that  they  had  enjoyed  such  wharfage 
from  the  first  sinking  of  the  piers  in  the 
year  1809  ;  that  upon  the  extending  of 
the  piers  in  1839,  they  assented  to  the 
extension,  on  the  condition  that  their 
exclusive  rights  to  such  wharfage  should 
be  reserved  to  them ;  and  the  defendants 
insisted  that  they  and  the  plaintiffs  were 
tenants  in  common,  that  there  had  been 
no  actual  ouster,  nor  acquiescence  by 
them  in  the  exclusive  enjoyment  of  the 
right  by  the  plaintiffs,  and  that  there  was 
no  sufiicient  proof  to  warrant  the  court 
in  presuming  a  grant ;  Held,  that  it  was 
the  province  of  a  jury  to  determine  8 
whether  or  not  a  grant  would  be  pre.  I 
sumed,  and  that  the  question  to  be  sub- 1 
mitted  to  the  jury  would  be,  whether 
the  plaintifis,  and  those  under  whom 


they  claimed,  had  acquired,  by  presci^ 
tion,  an   exclusive  right  to  the  whole 
of  the  wharfage  at  the  outermost  end  of 
the  piers,  previous  to  their  assent  to  the 
extension    in  1839.  id. 


HUSBAND  AND  WIFE. 

1.  In  suits  for  a  divorce  on  the  ground  of 
adultery,  it  is  not  necessary  to  prove  the 
direct  fact  of  adultery.  Ferguson  t. 
Ferguaon.  307 

2.  It  sufiices  if  the  circumstances  are  such 
as  to  lead  to  the  fact,  by  fair  infereoce 
as  a  necessary  conclusion,,  when  consi- 
dered with  the  guarded  discretion  of  a 
reasonable  man.  id. 

3.  When  the  facts  relied  upon  are  equally 
capable  of  two  interpretations,  one  of 
which  is  consistent  with  the  defendant's 
innocence,  they  will  not  warrant  a  ^ex- 
dict  against  him.  id. 

4.  Thus,  where  the  plaintifi*  sought  to 
establish  the  adultery,  by  evidence  that 
the  defendant,  eighteen  months  aller 
marriage,  had  the  venereal  disease,  and 
the  circumstance  relied  upon  to  prove 
the  disease,  was  eonsuBtent  with  the  exist- 
ence of  other  diseases  not  syphilitic  ;  it 
was  held  to  be  insufficient  to  prove  he 
had  the  disease  imputed  to  him.         id. 

Held,  also»  that  if  the  existence  of  the 
venereal  had  been  proved,  it  would  iK>t 
have  been  sufiicient,  because  it  could 
not  safely  be  inferred  that  it  was  not 
existing  before  the  marriage,  and  had 
broken  out  afresh.  id. 

Afler  the  trial  of  an  issue  as  to  the  adul- 
tery charged  in  a  suit  for  a  divorce,  the 
court  on  a  motion  to  set  aside  the  ver- 
dict, will  deal  with  it  as  they  do  in  ordi- 
nary actions  at  law.  id. 

Such  a  trial  is  not  of  the  nature  of 
feigned  issues  from  chancery,  sent  to 
courts  of  law,  for  the  information  of  the 
court  of  equity,  where  the  latter  court  is 
governed  or  not  by  the  verdict,  accord- 
ing to  its  ovm  views  of  the  evidence,  id. 

Before  the  revised  statutes,  the  doctrine 
was  established,  in  this  state,  as  it  is  in 
England,  that  where  real  or  personal 
property  is  settled  to  the  separate  use 
of  a  married  woman,  her  power  of  di»> 
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pcMitioii  and  control  is  aabjeet  to  no 
other  limitation  or  restraint,  than  such 
^as  the  terms  of  the  settlement  directly 
and  plainly  impose.  JVbyea  t.  Blake- 
SSI 


man. 


^,  She  might,  therefoney  charge  it  with  the 
payment  of  debts,  and  when  with  her 
assent,  credit  was  given  to  her  on  the 
faith  of  such  estate,  the  creditor  acquired 
a  lien  which  equity  would  enforce,    id. 

10.  Since  the  revised  statutes,  where  real 
estate  is  settled  to  a  married  woman's 
separate  use,  neither  the  estate  nor  the 
rents  and  profits,  can  be  charged  for  any 
debt  or  liability  created,  or  imposed 
upon  it,  by  her.  h  is  no  longer  her 
€9tate.  The  whole  estate  is  in  the  trus- 
tee, and  her  interest  is  inalienable,     id. 

11.  Neither  can  the  suiplos  rents  be 
reached,  because,  as  a  married  woman, 
she  is  not  personally  liable  for  debts,  id. 

12.  A  trust  of  real  estate  to  receive  the 
rents  and  profits,  and  apply  them  to  the 
separate  use  of  a  married  woman,  is  a 
valid  express  trust,  under  the  provisions 
•of  the  revised  statutes  relative  to  uses 
and  trusts.  id. 

13.  Where  the  tnistee  of  real  estate, 
settled  for  the  separate  use  of  a  married 
woman,  nece%arily  defended  suits 
brought  to  charge  the  estate  with  her 
insolvent  husband's  debts,  on  the  ground 
of  the  invalidity  of  the  settlement ;  it 
was  held  that  he  might  reimburBo  him- 
self for  the  reasonable  expenses  incurred, 
from  the  funds  arising  from  the  trust 
estate.  id. 


INFANT. 

1.  The  fact  that,  in  a  partition  suit,  under 
the  act  of  April,  1813,  for  the  partition 
of  lands,  one  of  the  parties  is  an 
infant,  and  appears  by  attorney,  instead 
of  a  guardian,  renders  the  proceedings 
irregular  and  voidable ;  but  will  not 
make  them  void.     Fowler  v.   Griffin. 

385 

3.  (n  suits  for  partition,  under  that  act. 
Infants  were  to  be  notified  and  served, 
jn  the  first  instance,  like  adults,  and 


juriadiction  being  acquired  by  such 
notice  and  service,  irrespective  of  in- 
fancy, the  omission,  subsequently,  to 
appoint  a  guardian  for  an  infant,  did 
not  afiect  the  juriadiction  of  the  court 
to  pronounce  a  judgment  in  the  suit. 

id. 

See  Psicrics,  Cruardian  ad  Litem, 


INJUNCTION. 

See  Laitdlord  aitd  Tenaitt,  5  to  8L 
Nuisance,  1,  4  to  9. 
Practice,  Complaint. 
Injunetien. 
Froceeding9     Supple- 
mentary, ffe. 
Trade  Marks. 


INSOLVENT  DISCHARGE. 
See  JuDOXEifT,  dec,  5  to  7. 


INSURANCE. 

1.  The  clause  requiring  "proof  of  loee'* 
in  marine  policies,  only  exacts  from 
the  assured  reasonable  information  to 
the  insurer  as  to  the  nature  and  extent 
of  the  loss,  so  that  he  may  form  some 
estimate  of  his  rights  and  duties  before 
he  is  obliged  to  pay.  It  does  not 
require  legal  proof,  such  as  would  carry 
a  cause  to  a  jury  on  the  question  of 
loss.  It  suffices  that  the  assured  gives 
the  best  evidence  that  he  pospesses  ift 
the  time,  and  it  is  such  as  to  furnish  a 
reasonable  presumption  oi  the  loss 
claimed.  Child  v.  Sun  Mutual  Ineur- 
anee  Co.  26 

2.  Where  the  preliminary  proofe  under  a 
policy  on  a  whaling  ship  consisted  of 
the  ship's  register,  and  an  affidavit  of 
one  of  the  owners  (being  also  the  manag- 
ing agent  of  the  vessel,  in  whose  name 
she  was  insured),  stating  that  she  had 
sailed  for  home  from  the  Sandwich 
Islands  twenty  months  previous,  and 
was  last  heard  from  fifteen  months  pre- 
vious when  on  her  way ;  it  was  held  to 
be  sufficient.  id. 

3.  Under  a  valued  policy  on  a  whaling 
vessel  and  her  outfits,  and  the  takings 
homeward,  in  the  name  of  C,  as  agent, 
loss  payable  to  him ;  preliminary  proofr 
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b^  G.  that  he  was  an  owner  and  the 
managing  agent,  and  that  the  vesBel  had 
•et  out  on  her  homeward  voyage,  full, 
were  held  to  be  sufficient,  aa  to  interest, 
and  aa  to  the  contents  of  the  cargo,  id. 

4.  Where  the  objectiona  to  preliminaiy 
proofe  are  of  a  kind  which  may  be  ob- 
viated if  made  known  at  the  time,  they 
will  be  deemed  waived,  if  they  are  then 
overlooked  or  withheld.  id. 

5.  A  deviation  consists  in  increasing  or 
vaiying  the  risks  insured  against,  with- 
out necesaty  or  reasonable  cause,      id. 

6.  If  the  risks  be  varied,  it  constitutes  a 
deviation  which  will  discharge  the  un- 
derwriter,  although  they  be  apparently 
diminished.  id. 

7.  This  defence  is  founded  on  justice  and 
good  sense.  It  is  not  technical,  and 
may  be  taken  by  the  underwriter  with- 
out any  imputation  against  his  honesty 
or  fairness.  id. 

8.  Where  the  evidence  is  all  on  one  side, 
or  it  depends  on  the  construction  of  the 
policy,  the  judge  at  the  trial  should  de- 
termine the  question  of  deviation.  But 
when  the  fact  that  the  risk  was  or  was 
not  altered,  depends  on  circumstances 
peculiar  to  the  pursuit  in  which  the 
vessel  was  engaged,  and  the  evidence 
IS  not  decisive  to  prove  the  fact,  it  is  the 
province  of  the  jury  to  detennine  the 
point.  id. 

9.  The  mating  of  two  whaling  vessels, 
does  not,  as  matter  of  law,  prove  a 
deviation,  under  a  policy  insuring  a 
vessel  on  a  whaling  voyage. — The  ques- 
tion must  go  to  the  jury  on  that  and  the 
other  circumstances  appearing  in  the 
case.  id. 

10.  The  clause  in  a  policy  on  a  whaling 
voyage,  giving  the  vessel  liberty  "  to  stop 
at  all  ports  and  places  for  trade,  refresh- 
ments, and  recruits,"  does  not  deprive 
the  vessel  of  the  right  to  enter  bays  or 
touch  and  stay  at  islands,  for  taking 
whales,  or  sea  elephants,  if  shown  to  be 
the  proper  purposes  of  a  whaling  voy- 
age, id. 

See  Evidence,  3  to  6. 

11.  It  18  no  defence  to  an  action  for  a 


partial  Iobb  on  a  policy  of  marine  m- 
Buranoe,  that  the  expense  of  the  repairs 
made  (for  the  amount  of  which  the 
loss  is  claimed,)  was  defrayed  by  a  loan 
made  by  the  correspondent  of  the  owner, 
on  a  bottomry  of  the  vessel,  and  that  the 
bottomry  loan  was  realized  by  such  cor- 
respondent after  the  subsequent  total 
loss  of  the  vessel,  oat  of  an  insurance 
efiected  by  him  on  his  bottomry  interest^ 
and  no  part  of  the  loan  was  ever  paid 
by  the  owner.  Eead  v.  Mutual  Safetif 
Insurance  Congmny.  M 

12.  To  the  extent  of  a  bottomry  outstand- 
ing on  a  vessel,  (there  being  no  personal 
liability  of  the  owner  for  such  bottomry,) 
the  owner  has  not  an  insurable  interest. 

id. 

13.  After  the  making  of  a  time  policy  of 
insurance  on  a  brig,  in  which  she  waa 
valued,  the  master  executed  a  valid  bot- 
tomry bond,  which  waa  outstanding 
when  the  brig  was  lost.  Held,  that  by 
the  bottomry,  the  interest  of  the  in- 
sured to  that  extent  ceased ;  aiKi  that 
in  an  action  for  the  loss,  the  valuation 
must  be  opened  and  reduced  accord- 
ingly, id. 


JOINT  DEBTORS. 

See  JuxiSDicTToir,  13. 

Practice,  Judgment,  ^e.»  56. 


JUDGMENT  AND  EXECUTION. 

1.  A  sheriff  or  mardial,  to  whom  an  exe- 
cution agaii»t  pr<^>erty  is  delivered  to  be 
served,  does  not  thereby  become  the 
agent  of  the  plaintiff  in  the  full  legal 
sense  of  the  term.      Maney  v.  Weed. 

sn 

3.  A  plaintiff  is  not  liable  to  the  publisher; 
of  a  newq)aper,  for  an  advertisement  of 
the  sale  of*  land,  made  by  the  sheriff  or 
marshal,  under  the  plaintifi^s  executioo ; 
where  neither  he  nor  his  attorney  em- 
ployed the  publisher,  nor  gave  any  spe- 
cial directions  on  the  subject  id. 

3.  There  is  no  such  privity  of  contract  or 
of  law,  between  the  plaintiffin  the  exe- 
cution and  the  puhlikier  of  the 
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paper,  as  to  lender  the  former  perBonally 
responsible  for  the  publisher's  bill  for 
advertising.  id. 

4.  Things  in  action  cannot  be  levied  upon 
and  sold  upon  an  execution  against  pro- 
perty, under  the  code  of  procedure. 
Baruom  y.  Miner,  692 

5.  The  court  will  not  try  the  validity  of 
an  insolvent's  discharge  on  affidavits. 
But  where  the  creditor  has  issued  and 
levied  an  execution,  and  on  a  motion  to 
set  it  aside,  he  presents  facts  showing 
presumptively,  that  the  discharge  may 
be  successfully  assailed,  the  levy  will  be 
retained,  and  an  issue  directed  to  be 
tried  in  the  original  suit,  to  test  its  va- 
lidity.    Cramer  v. .  700 

6.  In  lieu  of  retaining  the  levy,  the  defend- 
ant may  give  security,  or  bring  the 
amount  of  the  execution  and  sherifTs 
fees  into  court.  id. 

7.  Form  of  the  order  in  such  cases,  and  of 
the  issues  directed  to  be  tried.  id. 

See  Costs,  6,  7. 

Debtob  Aim  Creditor,  13,  14. 
Limitation  of  Actions,  1  to  3. 
Practice,  Judgment,  £(e. 

JURISDICTION. 

1.  When  a  judge,  upon  a  hearing  before 
him,  admits  evidence  which  is  insuffi- 
cient or  incompetent,  it  constitutes  an 
error  of  judgment,  which  is  remediable 
only  in  a  direct  proceeding  to  reverse 
his  commitment.  The  jurisdiction  of 
the  judge  does  not  depend  on  his  de- 
ciding correctly  in  respect  of  the  kind 
or  weight  of  evidence  adduced,  when 
the  allegations  are  properly  made,  and 
the  testimony  ofibred  tends  to  sustain 
them.    Stanton  v.  Schell.  323 

2.  When  an  inferior  tribunal  acts  without 
acquiring  jurisdiction,    its  proceedings 

.  are  void,  and  all  concerned  are  trespas- 
sers. But  where  it  has  jurisdiction,  and 
then  errs  in  the  exercise  of  its  powers, 
the  act  is  erroneous,  and  may  be  avoid- 
ed on  certiorari,  but  it  is  not  void.     id. 

3.  Where,  after  a  judge  has  acquired  juris- 
diction of  an  application  for  a  warrant 
of  commitment  under  the  non-imprison- 
ment act,  an  injunction,  staying  further 
proceedings  in  the  matter,  is  served. 


whereupon  the  judge  suspends  the  mat- 
ter, pending  the  injunction,  instead  of 
adjourning  it,  and  after  the  injunction  is 
dissolved  pronounces  judgment  in  the 
absence  of  the  defendant,  these  errors, 
if  they  be  such,  are  mere  errors  of  judg- 
ment, and  do  not  oust  the  judge  of  1^ 
jurisdiction,  nor  subject  him  or  the  ap- 
plicant to  an  acticMi  of  trespass  or  false 
imprisonment.  id. 

4.  Courts  of  common  law  have  no  juris- 
diction to  enforce  a  claim  for  salvage. 
Per  Paine,  J.     Sturgie  v.  Law,      ^l 

5.  The  jurisdiction  to  enforce  claims  for 
salvage  considered  on  principle  and  on 
the   English    authorities,  by  Paine,  J. 

id, 

6.  An  action  brought  to  compel  the  con- 
veyance of  a  farm  to  the  plaintiff,  on  the 
ground  that  the  defendant  held  it  in  trust 
for  one  who  had  conveyed  it  to  the 
plaintiff,  is  an  action  for  the  recovery  of 
real  property,  and  under  the  code  of  pro- 
cedure, must  be  tried  in  the  county  where 
the  farm  is  situated.    Sing  v.  McCoun. 

524 

7.  It  is  also  an  action  for  the  determina- 
tion of  an  estate,  right,  or  interest  in  real 
property,  and  as  such  must  be  tried  in 
the  county  where  the  property  is  situat- 
ed, id. 

8.  An  alternative  prayer  for  relief,  that 
the  defendant  be  adjudged  to  pay  to 
the  plaintiff  the  money  originally  intrust- 
ed to  him  for  the  purchase  of  the  farm, 
does  not  affect  the  character  of  the  ac- 
tion in  this  respect.  id. 

9.  The  provision  in  the  code  of  1848,  giv- 
ing jurisdiction  to  this  court  in  cases 
mentioned  in  section  one  hundred  and 
three,  "  when  the  cause  of  action  shall 
have  arisen"  in  the  city  of  New  York, 
relates  to  the  personal  actions  enumerat- 
ed in  that  section,  and  it  does  not  affr/st 
or  control  the  clause  giving  jurisdiction 
"  when  the  subject  of  Sie  action  shall  be 
situated"  in  that  city.  (Code  of  1848, 
^  39,  103  ;  Code  of  1849,  ^  33,  123, 
124.)  id. 

10.  Where  the  subject  matter  of  an  action 
is  land  ^or  some  estate,  right  or  interest 
therein,)  situate  in  some  county  other 
than  New  York,  this  court  has  npt  juris- 
diction of  the  action  under  the  code  of 
procedure.  jd. 
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11.  This  is  80,  although  the  sets  which 
furnish  the  groonds  of  the  suit,  were  all 
done  in  the  city  and  county  of  New 
York,  and  in  that  sense  the  cause  of 
action  arose  there.  id. 

12.  The  jurisdiction  of  this  court  is  defined 
and  limited  by  the  code  of  procedure. 
Delafitld  t.  Wright.  746 

13.  In  actions  against  joint  debtors,  the 
court  has  not  jurisdiction,  unless  all  are 
reaidentB  of  the  city,  or  the  summons  has 
been  aerved  personally  on  all.  id, 

14.  The  objection  may  be  taken  at  any 
stage  of  the  cause  when  the  fact  appeani, 
and  it  may  be  proved  at  the  trial,  or  by 
affidavits  on  a  proper  motion.  It  is  not 
waived  by  omitting  to  set  it  up  by  demur- 
rer or  answer.  id. 

15.  Where  equity  has  once  acquired  juris- 
diction  over  a  subject  or  class  of  cases, 
by  reason  of  the  inability  or  refusal  of 
courts  of  law  to  grant  relief,  its  jurisdic- 
tion is  not  lost,  if  the  courts  of  law  sub- 
sequently assume,  or  are  authorized,  to 
grant  relief  in  those  cases.  Mayne  v. 
Gritwold,  463 

16.  Where  the  object  of  a  suit  is  to  have  a 
contract  rescinded  and  declared  void  for 
fraud,  equity  has  jurisdiction,  although 
the  same  amount  of  money  will  be  re- 
covered on  such  rescission  as  would  be 
given  as  damages  in  an  action  at  law. 
The  rescinding  of  the  contract  ia  the 
principal  object  of  the  suit  in  equity,  and 
the  recovery  of  money  is  incidental ;  at 
law,  the  principal  object  is  damages. 

id. 

17.  The  jurisdiction  of  the  court  of  chan- 
cery in  matters  of  fraud,  is  probably 
coeval  with  its  existence ;  and  it  is  not 
afiected  by  the  circumstance  that  there 
is  a  concurrent  remedy  at  law.         id. 

18.  The  waiver  of  a  discovery  from  the 
defendant  does  not  affect  the  jurisdiction 
in  equity,  where  the  ground  of  relief  is 
fraud.  id. 

8ee  Charitablb  Uses,  2,  4. 
Debtor  and  Creditor,  13. 
Error,  2  to  4,  11  to  14. 
Inpajit. 


LANDLORD  AND  TENANT. 
1.  The  first  story,  with  the  basement  and 


sob-cellar,  of  a  four  story  store  was  leased 
to  the  plaintiflb  ;  and  the  three  upper 
stories  to  the  defendant,  at  the  asroe 
time;  each  with  the  appurtenances. 
The  entrance  to  the  upper  stories  waa 
from  the  front,  over  a  short  entry  lead- 
ing to  a  staircase.  This  entry  was 
separated  from  the  residue  of  the  fint 
floor,  by  three  folding  doors,  with  bolts 
to  fasten  on  each  side.  There  was  a 
hatchway  in  the  floor  of  the  same  entry, 
leading  to  the  basement  and  cellar,  over 
which  hatch  a  tackle  and  £all  were 
placed,  to  elevate  and  lower  goods,  the 
wheel  of  which  was  in  the  attic,  and  it 
was  worked  by  ropes  passing  down 
through  the  respective  floors.  The 
keeping  of  the  folding  doors  open  in 
business  houre  was  a  great  advantage  to 
the  occupant  of  the  first  floor.  The 
opening  of  the  hatch  in  that  floor,  ob- 
structed the  passage  to  the  upper  stories, 
unless  persons  passed  through  the  fold* 
ing  doore.  In  a  contest  as  to  die  rights 
of  the  respective  tenants  ;  Heid,  1. 
That  the  tenant  of  the  first  and  sub-sto- 
ries had  the  right  to  use  the  hatchway 
in  the  entry,  and  the  tackle  and  fall, 
for  depositing  goods  in  the  basement 
and  cellar,  and  elevating  them  therefrom ; 
making  use  of  them  in  good  faith,  and 
not  keeping  the  hatch  open  unnecessa- 
rily. 2.  That  the  tenant  of  the  first 
floor  had  the  right  to  keep  the  folding 
doors  open,  during  business  hours  in  the 
day  time,  free  from  the  control  of  the 
tenant  of  the  lofts ;  and  that  each  had 
the  right  to  close  and  fasten  them  at 
night.  3.  That  the  tenant  of  the  lofb 
might  pass  in  and  out  through  the  fold- 
ing doore,  when  the  hatchway  was  ip 
use  by  the  tenant  of  the  first  floor. 
Browning  v.  DaUtme.  13 

2.  Where  a  lessor  lets  parts  of  a  tenement 
to  different  tenants,  one  of  whom,  (who 
received  the  first  demise  in  point  of 
time,)  occupied  his  portion  of  the  tene- 
ment as  a  place  of  debauchery  and  pros- 
titution, but  the  lessor  was  ignorant 
that  he  designed  so  to  use  it,  and  did 
not  connive  with  him  thernn  ;  it  was 
AeZJ,that  the  facts  did  not  constitute  an 
eviction  of  tenants  of  other  parts  of  the 
same  tenement,  or  bar  the  lessor  firom 
recovering  from  them  their  stipulated 
rent.    (rHkooly  v.  Waskingtan.      330 

3.  The  omission  of  the  lessor  to  procure 
the  indictment  and  conviction  of  the 
disorderly  occupants,  and  then  to  tar- 
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minate  their  lease  under  the  statute,  is 
neither  a  conniTance  with  them  nor 
such  an  acquiescence  in  the  nuisance,  as 
to  furnish  evidence  of  an  eviction,    id. 

4.  If  the  other  tenants,  or  any  prosecutor, 
had  procured  such  conviction,  it  would 
then  have  been  the  lessor's  duty  to 
remove  the  disorderly  tenants.     Semb. 

id, 

5.  A  lessor  cannot,  in  the  same  complaint, 
seek  a  forfeiture  of  the  lessee's  tetm  and 
an  injunction  against  a  breach  of  his 
covenant  as  to  the  particular  use  to  be 
made  of  the  tenement ;  the  forfeiture 
being  totally  inconsistent  with  any 
equitable  relief.    Linden  v.  Hepburn. 

668 

6.  A  lease  by  the  lessee  to  a  sub-tenant  for 
the  residue  of  his  original  term,  reser- 
ving rent  to  himself  and  a  right  to  re- 
enter for  breaches  of  the  covenants 
which  required  the  sub-tenant  to  keep 
the  covenants  in  the  original  lease ;  is  a 
sub-lease  as  between  the  original  lessee 
and  the  sub-tenant,  and  not  an  assign- 
ment of  the  original  lease.  The  leasee 
may  re-enter  for  breaches  of  the  condi- 
tions, although  he  have  no  reversion. 

id. 

7.  Under  the  code  of  procedure,  "sum- 
mary proceedings  to  recover  the  pos- 
session of  land  in  certain  cases,'*  as 
provided  in  the  revised  statutes,  may 
be  stayed  by  injunction.  Capet  v.  Par- 
ker. 662 

8.  The  late  court  of  chancery  could 
restrain,  by  injunction,  summary  pro- 
ceedings of  tUs  character.  Jone*  v. 
Stuyve$antf  in  note  to  id. 


LEASE. 
See  Landlord  ahd  Tenant. 

LEGACY. 

See  Will. 


LIABILITY. 


See  Equitablz  Lisn^  1^  3. 


LIBEL. 


See  Slaitdbr. 


LIEN. 

1.  Under  the  lien  law  of  1830,  giving  me- 
chanics and  laborers  a  lien  upon  build- 
ings, the  contractor  disputing  a  lien  noti- 
fied to  the  owner,  if  unable  to  adjust 
the  amount  with  the  claimant,  must 
tender  to  him  a  written  agreement  to 
submit  to  arbitration.  A  verbal  offer  to 
arbitrate  will  not  sufiice.  Monteith  v. 
Evana.  65 

3.  K  the  lien  creditor,  in  a  suit  against 
the  owner,  rely  exclusively  on  the  con- 
tractor's having  omitted  to  adjust  or  ar- 
bitrate within  the  time  prescribed,  the 
state  of  the  accounts  between  the  lien 
creditor  and  the  contractor  is  of  no  im- 
portance. Whatever  that  may  be,  the 
owner  is  liable  to  pay  the  claim,  if 
such  omission  be  proved.  id. 


See  Equitable  Lien. 


LIMITATION  OF  ACTIONS. 

1.  The  limitation  of  suite  upon  judgments, 
prescribed  by  the  revised  statutes,  does 
not  apply  to  judgments  recovered  before 
those  statutes  took  effect.  Auetin  v. 
Tompkint.  33 

3.  Such  judgments,  being  governed  by 
the  provision  as  to  presumption  of  pay- 
ment by  lapse  of  time,  the  defendant 
intending  to  rely  upon  such  presump- 
•tion,  must  set  up  the  fact  of  payment 
in  his  plea  or  answer,  and  insist  upon 
the  lapse  of  time  as  evidence  of  that 
fact.  He  cannot  demur  to  the  bill, 
however  stale  the  judgment  may  appear 
to  be  as  therein  set  forth.  id. 

3.  A  statement  of  the  recovery  of  a  judg- 
ment against  administrators,  for  assets 
quando  aeeiderint,  and  that  no  assets 
have  ever  come  to  their  hands,  rebuts 
the  presumption  of  payment  which  might 
otherwise  arise  from  the  lapse  of  time 
once  the  judgment  was  recovered,  as 
set  forth  in  the  bill.  id. 

4.  The  fifky-first  section  of  the  chapter 
of  the  revised  statutes^  relative  to  the 
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limitation  of  actioDB,  which  provides 
that  "  bills  for  relief  od  the  ground  of 
fraud,  shall  be  filed  within  six  years 
afler  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  such 
fraud,  and  not  after  that  time  ;"  applies 
to  bills  for  relief  on  the  ground  of  fraud 
in  all  cases,  and  is  not  confined  to 
cases  where  the  jurisdiction  of  equity 
was  exclusive.     Mayne  v.  Gruwold. 

463 

5.  This  section  was  intended  to  qnatify 
the  general  terms  of  section  forty-nine, 
by  which  the  limitations  prescribed  for 
suits  at  law  were  applied  to  courts  of 
equity,  when  they  had  concurrent  juris- 
diction of  the  same  cause  of  action, 
and  to  create  an  exception  in  cases  of 
fraud,  both  of  concurrent  and  exclu- 
iive  jurisdiction,  in  which  the  fraud  was 
not  discovered  at  the  time  it  was  com- 
mitted, t^. 

6.  A  bill  for  relief  on  the  ground  of  fraud, 
which  shows  that  the  fraud  was  com- 
mitted more  than  six  years  before  the 
filing  of  the  bill,  must  not  only  state, 
by  way  of  anticipation  of  the  defence 
of  the  statute  of  limitations,  that  the 
fraud  was  discovered  within  six  years ; 
but  must  also  show  that  it  could  not, 
vnth  reasonable  diliiicence,  have  been 
discovered  sooner.  id. 

0 

7.  A  bill  was  filed  to  charge  the  defend- 
ant with  certain  bonds  of  an  incorpo- 
rated company  in  this  country,  of  which 
he  was  a  director,  taken  by  the  plain- 
tifT  residing  in  England,  on  the  faith  of 
false  and  deceptive  statements  made  by 
the  defendant  as  to  the  company's  afTairs, 
intended  and  artfiiUy  contrived  to  mis- 
lead ;  the  interest  on  the  bonds  being 
paid  regularly  till  within  six  years,  and 
until  payment  thereof  ceased,  there  was 
nothing  to  excite  the  plaintifTs  suspi- 
cions, and  he  did  not  discover  the 
fraud  until  within  rax  years.  On  a  de- 
murrer to  the  bill  which  contained  these 
allegations,  it  was  held  that  it  satisfac- 
torily accounted  for  the  plaintifi^s  omis- 
eion  to  discover  the  fraud  until  the  time 
stated.  id. 

M 

MAINTENANCE. 

See  Attornets,  &c.,  1, 3, 4. 
Champerty,  1  to  4. 


MARINE  COURT. 

1.  The  marine  court  of  the  city  of  New 
York  is  not  a  court  of  record,  in  the 
strict  legal  sense  of  that  term.  It  may 
be  called  a  statutory  court  c^  record, 
having  certain  powers  of  such  a  court 
expressly  given  it  by  the  statute,  and 
none  others.  But  it  has  none  of  the  inei- 
dental  powers  of  a  court  of  record. 
Hiif  V.  Knapp.  S99 

2.  It  has  no  power  to  appoint  any  offi- 
cers, except  such  as  axe  expressly  named 
in  and  audiorized  by  the  act  creating  the 
court,  or  subsequent  acts.  id. 

3.  Accordingly  heldt  that  a  person  ap- 
pointed crier  of  the  marine  court,  by 
the  justices  thereof,  there  being  no  law 
therefor,  could  not  maintain  an  aetioa 
against  the  chamberlain  of  the  city,  to 
recover  compensation  for  his  Eerriees 
in  that  capacity.  id. 


MARRIAGE  AND  DIVORCE. 
See  HusBAiTD  uxd  Wife,  1  to  7. 


MARRIAGE  SETTLEMENT. 
See  HusBAKD  and  Wife,  8  to  13. 


MECHANICS'  LIEN  LAW- 
See  LiEir. 


MERITS. 
See  Practice,  Appeal 


MORTGAGE. 

1.  It  is  no  defence  to  a  snit  to  foreclose  a 
mortgage,  that  the  mortgage  was  giv<Hi 
for  a  part  of  the  purchase  money  of  the 
premises  mortgaged,  on  their  convey- 
ance with  warranty  by  the  mortgagee 
to  the  mortgagor ;  and  that  a  suit  has 
been  commenced  against  the  mortgagor 
or  one  claiming  under  him,  for  a  re- 
covery of  the  premises,  under  a  title 
paramount  to  that  of  the  mortgagee, 
which  suit  is  pending  and  nndeier- 
mined.    PUti  ▼.  GiUhriH,  118 

2.  A  court  of  equity  will  not  in  any 
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reatrain  the  collection  of  unpaid  pur-   2. 
chase  money,  secured  by  a  mortgage, 
until  after  eviction  by  a  superior  title,  id. 


3. 


3.  The  weight  of  authority  is,  that  after 
eviction,  equity  will  not  interfere  in 
such  a  case,  unless  there  are  covenants, 
of  title  in  the  deed  to  the  purchaser,  id. 

4.  A  purchaser  at  a  mortgage  sale,  ac- 
quires no  other  or  greater  estote  than 
would  have  vested  in  the  mortgagee,  if 
the  equity  of  redemption  had  been  fore- 
closed.   Lawrence  v.  Delano.         333 

5.  Where  the  owner  of  premises  covered 
by  a  mortgage  executed  by  his  grantor, 
assumes  the  payment  of  such  mortgage, 
and  subsequently,  after  the  time  of  pay- 
ment has  expired,  executes  a  stipula- 
tion, by  which,  after  reciting  that  he  is 
desirous  of  extending  the  loan  for  the 
term  of  four  years,  he  promises  and 
agrees  to  pay  to  the  holder  of  the 
mortgage,  interest  upon  the  mortgage 
debt,  for  the  period  of  four  years,  such 
stipulation  will  not  be  held  to  be  equiva- 
lent to  a  new  mortgage  covering  the 
property  as  it  stands  at  the  date  of  such 
stipulation,  or  embracing  other  land 
than  that  described  in  the  original  mort- 
gage. »^- 

6.  Where  a  person,  for  his  own  conve- 
nience, annexes  another  piece  of  land 
to  premises  which  he  or  his  grantor  has 
previously  mortgaged,  and  erects  on 
both  parcels,  a  building  which  is  acces- 
sible only  from  the  land  so  annexed, 
this  will  not  subject  such  piece  to  the 
operation  of  the  mortgage,  so  as  to 
carry  it  to  a  purchaser  of  the  mortgaged 
premises,  at  a  sale  under  the  mortgag^. 


MORTGAGE  OF  CHATTELS. 

1  Where  the  mortgagor  of  a  vessel,  after 
'  the  execution  of  the  mortgage,  removes 
the  sails,  which  are  old  and  neariy 
worn  out,  and  replaces  them  with  a 
new  set,  and  in  that  state  the  vessel 
comes  into  the  possession  of  the  mort- 
gagee, the  new  sails  will  be  held  to  be 
covered  by  the  mortgage  ;  and  upon  a 
sale  of  the  vessel,  under  the  mortgage, 
they  vrill  belong  to  the  purchaser,  as  a 
part  of  the  veael.  Southworth  v.  Uham. 
*^  448 


There  is  no  distinction  between  such  a 
case  and  that  of  ordinary  repairs,      id. 

Where  a  mortgage  of  goods  expresses 
no  time  of  payment,  it  is  payable  im- 
mediately, and  no  demand  of  payment 
is  necessary  before  proceeding  upon  it. 
Rowland  v.  Willett.  607 

A  clause  in  the  mortgage,  that  the 
mortgagor  may  remain  in  posseaeion  un- 
til default  be  made  in  the  payment,  does 
not  make  a  demand  necessary,  or  pre- 
vent the  mortgagee  from  recovering  the 
property  from  any  person  who  takes  it 
out  of  the  mortgagor's  possession,  al- 
though no  demand  of  payment  has  been 
made.  •**• 

.  On  the  execution  of  such  a  mortgage, 
the  title  of  the  mortgagee  becomes  ab- 
solute at  law  without  a  demand ;  and  the 
mortgagor  being  a  naked  bailee  of  the 
property,  has  no  interest  on  which  an 
execution  can  be  levied.  id. 

MUNICIPAL  CORPORATIONS. 

See  Attorneys,  &c.,  8. 
Hereditamknts. 
Taxes. 


MUTUAL    INSURANCE  COM- 
PANIES. 

See  Corporation,  27, 33. 


N 


NEGLIGENCE. 

1.  Gross  negligence,  in  the  ordinary  use 
of  language,  signifies  negligence  of  an 
aggravated  character,  as  distinguished 
from  that  which  is  merely  careless  or 
not  palpably  culpable.  lAtehfield  v. 
White.  545 

2.  When  the  negligent  act  is  such,  that, 
at  fiiBt  blush,  it  strikes  the  mind  as 
manifestly  culpable  or  aggravated,  it  is 
gross  negligence.  *^. 

NEW  TRIAL. 
See  Practice,  Trial, 
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NEW  YORK,  CITY  OF. 

See  Attoritsts,  &c.,  8. 
Hekbditaments. 
Taxes. 


NOTICE. 
See  CoRFORATioH,  13  to  14. 


NUISANCE. 

1.  Diilerent  pereoDS,  owning  eepante 
tenements,  affected  by  a  nuisance,  may 
join  in  a  suit  to  restrain  its  continuance 
by  an  injunction.    Peck  v.  Elder.    126 

2.  Wbere  during  the  pendency  of  a  suit 
for  a  perpetual  injunction  against  a 
business  alleged  to  be  a  nuisance,  the 
defendants  are  tried  and  convicted  on 
an  indictment  for  a  nuisance  in  respect 
of  such  business ;  the  record  of  their 
conviction  is  prima  facie  evidence  in  be- 
half of  the  plaintiffs,  and  conclusive, 
unless  the  defendants  prove  that  there 
was  a  material  change  in  the  manner  of 
conducting  the  businesB,  intermediate  the 
commencement  of  the  suit  and  the  find- 
ing of  the  indictment.  id. 

3.  The  conviction  is  admissible,  without 
any  supplemental  bill  setting  it  forth. 

id. 

4.  The  erection  of  a  building  in  a  dty, 
avowedly  for  the  purpose  of  carrying  on 
a  trade  which  is  a  nuisance,  may  be  re- 
strained by  injunction.  id. 

5.  A  melting-house  in  a  city,  for  the  pur- 
pose of  trying  animal  fat  from  the 
slaughter-houses,  is  presumptively  a 
nuisance  to  the  inhabitants  in  its  vicin- 
ity ;  and  a  general  denial  thst  it  is  a 
nuisance  or  offensive,  will  not  suffice  to 
justify  the  dissolution  of  a  preliminary 
injunction. — ^Per  Walwokth,  Chancel- 
lor, in  the  principal  case.  id. 

6.  To  entitle  parties  to  such  an  injunction, 
it  is  not  necessary  that  they  should  reside 
on  premises  affected  by  the  nuisance. 
It  suffice  that  the  nuisance  is  calcu- 
lated to  diminish  the  value  of  their  pro- 
perty, by  preventing  good  tenants  from 
occupying  it,  or  by  destroying  its  value 
for  building  lots.— Per  Chancellor  Wal- 
woith^  S.  C.  id. 


7.  The  eoort  will  restrain  by  injunctioa, 
the  carrying  on  in  a  city,  or  dense  popu- 
lation, of  trades  which  are  offeiKive  to 
the  senses,  and  render  the  enjoyment  of 
life  and  property  uncomfortable,  or  are 
injurious  to  the  health  of  those  read- 
ing in  their  vicinity.    Howard  v.  Lee, 

281 

o.  Where  such  a  trade  has  long  been 
established  in  the  place  where  its  con- 
tinuance is  sought  to  be  enjoined,  it 
must  nevertheless  give  way,  and  recede 
with  the  advance  of  population.        t^. 

9.  A  soap  factory,  in  the  compact  part  of 
a  city,  where  it  had  been  carried  on  for 
a  long  period,  was  held  to  be  a  nuiaancey 
and  restrained  by  injunction.  h2. 


o 


OBLIGATION. 
See  Eqttitabls  Libit,  1, 2. 


OFFICER. 
See  Pbin ciPAL  aud  Assiit. 


ORDER. 

See  Bills  of  Ezchangb,  &c.,  3  to  C 
Equttablb  Lien,  1,  6  to  9. 


PAROL  EVIDENCE. 
See  EviDEircB,  1  to  4,  7. 


PARTIES. 

See  PLEADiir«,  5. 

Practice,  Partiee. 
Specific  Peefobxaiigb,  4. 

PARTITION. 

See  DowBR. 
Ihfabt. 
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PARTNERSHIP. 

1.  Where  one  of  two  parties  or  joint  ad- 
yentarers  has  filed  a  cross  complaint  and 
obtained  an  injunction  against  the  other, 
in  respect  of  the  partneiship  affairs,  a 
receiver  will  be  granted  on  the  lattei's 
motion,  although  his  oiiginal  complaint 
contains  no  prayer  for  a  receiver.  Mc' 
Craekan  v.  Ware.  688 

9.  And  where  it  appears  that  each  party 
is  equally  entitled  to  the  possession  of 
the  joint  effects,  and  one  has  enjoined 
the  other  from  receiving  or  disposing  of 
the  same ;  on  the  application  of  the  lat- 
ter, a  like  injunction  will  be  granted 
against  the  former,  without  any  proof 
of  insolvency  or  other  ^>ecial  cause  for 
depriving  him  of  the  control.  id. 

See  Debtor  and  Cbeditor,  19  to  33. 


PAYMENT.    . 

Where  services  rendered  for  a  testator's 
benefit  were  not  charged  to  him,  but  to 
a  penon  who  was  indebted  to  the  te^a- 
tor ;  it  was  held  as  between  the  latter 
and  the  estate  of  the  testator  to  have 
been  a  payment  for  the  testator  in  his 
lifetime,  (although  the  actual  payment 
to  the  creditor  was  not  made  till  after 
his  death,)  and  could  therefore  be  set  off 
in  a  suit  by  the  executor  against  the 
testator's  debtor.     Conway  v.  Conway. 
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See  Limitation  op  Actions,  3. 

Mortgage  of  Chattels,  3  to  5. 


PERSONAL  PROPERTY. 
See  MoRTOAOB  op  Chattels,  1, 3. 


PIERS. 
See  HBREDiTAMsirrs. 


PLEADING. 


1.  Under  a  replication  to  a  plea  of  a  re- 
lease in  bar,  that  the  release  was 
obtained  from  the  plaintiff  hy  fraud, 
the  plaintiff  can  only  prove  fraud  in  its 


execution  ;  such  as  a  fraudolent  reading 
of  the  release,  or  its  substitution  for 
some  other  pifper,  or  that  by  some 
device  a  difierent  instrument  was  given 
from  that  intended.  He  cannot  prove 
that  the  release  was  obtained  from  the 
plaintiff  in  fraud  of  the  rights  of  his 
attorney  to  whom  the  demand  released 
equitably  belonged.  Andereon  ▼.  John' 
eon,  1 

3.  All  bills  of  complaint  should  be  suffi- 
ciently full  and  certain  to  enable  the 
court,  upon  the  proof  or  admission  of 
the  facts  contained  in  them,  to  grant  the 
relief  sought.     Tallman  v.  Green.  437 

3.  Held,  that  a  bill  filed  by  the  grantee  of 
premises  to  compel  the  grantor  to  satisfy 
a  quit  rent  upon  the  same,  and  to  hold 
the  plaintiff  harmless  therefrom,  and 
which  contained  no  averments  as  to  the 
amount  of  the  rent,  the  time  or  manner 
of  its  payment,  nor  that  the  owner  of 
the  rent  would  cancel  the  same,  was 
bad  on  demurrer  for  insufficiency  and 
uncertainty.  id. 

4.  A  bill  is  not  rendered  multifarious  by 
stating  acts  which  show  that  the  plaintiff 
may  be  entitled  to  two  kinds  of  relief 
distinct  from  and  inconsistent  with  each 
other,  provided  the  prayer  for  special  re- 
lief be  confined  to  one  of  those  kinds. 
The  addition  of  a  prayer  for  general  re- 
lief, does  not  alter  the  case.  Mayne  v. 
Griewold.  463 

5.  A  bill  which  brings  before  the  court  the 
proper  parties  for  the  relief  it  specifically 
prays,  is  not  defective  for  want  of  par- 
ties, because  the  fact  stated  might  be 
made  the  foundation  for  other  relief  to 
which  other  parties  would  be  necessary. 

id. 

See  Bills  op  Exchange,  &c.,  16,  17. 
Practice,  Amendment. 
Answer. 
Complaint. 

Frivolous  Answer,  b;c. 
Irrelevant  Matter,  tie. 


POWERS. 

1.  A  power  is  always  imperative,  when  its 
subject,  that  is,  the  property  given ;  and 
its  object,  that  is,  the  persons  to  whom 
it  is  given ;  are  certain.  Dominiek  t. 
Sayrs,  555 
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9.  Sach  a  power  is  not  to  be  conetnied 
as  diacretionary,  because  the  teraifl  need 
are  simply  those  of  authority,  and  not 
tenna  of  direction,  request,  or  recom- 
meudation  ;  nor  because  a  right  of 
selection  is  given  to  the  donee  of  the 
power.  id. 

3.  The  general  intention  of  the  donor  of 
the  power  to  give  to  a  class,  is  suffi- 
ciently proven  when  an  authority  and 
power  of  selection  and  distribution  are 
confided  to  the  donee  or  trustee.  A 
power  is  always  a  trust,  when  a  disposi- 
tion is  limited  to  be  made  to  a  class,  un- 
less its  execution  is  made  in  terms  to 
depend  upon  the  mere  discretion  of  the 
grantee.  t^. 

4.  It  is  in  equity,  a  gift  to  all  who  are  the 

objects  of  the  power,  subject  to  be  altered 
or  ^tricted  by  its  execution.  id. 

5.  When  not  executed  by  the  donee,  its 
execution  devolves  upon  a  court  of 
equity  ;  and  all  constituting  the  class 
participate  in  its  benefits.  id. 

6.  In  the  execution  by  the  court,  of  a 
power  to  give  real  estate  to  any  of  the 
male  descendants  of  the  testator,  bearing 
his  surname ;  it  was  held,  that  all  the 
male  descendants,  of  that  name,  were 
entiled  to  take  per  a^ta,  and  not  per 
9tirpe$.  id. 

7.  Under  a  power  to  give  to  any  of  the 
male  descendants  of  the  famihf  of  the 
testator,  bearing  his  surname ;  it  was 
held,  that  the  word  "family"  meant 
children  of  the  testator.  That  they 
were  the  stock  of  descent,  and  their 
male  descendants  of  the  testator's  sur- 
name, the  objects  of  the  trust.  id. 

8.  D.,  by  his  will,  gave  to  his  daughter, 
two  lots  of  land  during  her  life,  with 
power  to  give  the  same  by  deed  or  will 
to  any  of  the  male  descendants  of  his 
family  of  the  name  of  D.,  and  their  heirs. 
Held,  that  the  power  was  imperative, 
and  created  a  trust  in  behalf  of  the  class 
designated ;  and  the  donee  of  the  power 
having  failed  to  execute  it  effectually, 
that  this  court,  as  a  court  of  equity, 
must  execute  the  same  in  their  behalf,  id. 

9.  The  extent  of  the  estate,  or  interest  of 
the  donee  of  the  power,  in  the  land  of 
which  it  is  the  subject,  does  not  aflect 
its  construction  aa  a  trust.  id. 


10.  If  the  power  be  given  to  a  tenant  for 
life,  it  is  equally  imperatiTe,  diongh  it 
enaUe  him  to  ereate  an  eatate  in  fee.  id. 

11.  The  proviaona  of  aectiont  niiieCy*fiv6 
(sub.  Ist),  and  one  hundred,  of  the 
article  of  the  revised  statutes  relating  to 
**  powers,"  are  the  same  aa  the  previous 
rules  of  law  as  esrahiishrd  by  the  deci- 
siona  in  equity.  id, 

PRACTICE. 

1.  Ahatement. 

2.  Agreement  m  Open  Court. 

3.  Amendment. 

4.  Anewer. 

5.  Appeal. 

6.  Arrest  and  BaU. 

7.  Attachment. 

8.  Claim  and  delnerf  of  Permmal  Pr^ 

pertff. 

9.  Ceimplaint. 

10.  Coete. 

11.  DefauU. 
13.  Dieceverff. 

13.  Error,  WrU  of. 

14.  Evidence  and  Witneeoee. 

15.  Execution. 

16.  Frivolouo  and  Sham  Anewero. 

17.  Guardian  ad  litem. 

18.  Ir^unction. 

19.  Irregularity. 

20.  IrrelewuU  and  Redundant  Matter. 

21.  loeue. 

22.  Joint  Debtors. 

23.  Judgment  and  Execution. 

24.  Merits. 

25.  New  Trial. 

26.  Notice. 

27.  Qfer  of  Defendant  to  eompromioe 

action. 

28.  Parties. 

29.  Paging  Moneff  hUo  court. 

30.  Proceedings  engpplementarg  to  e«e- 

eution. 

31.  Production  of  Books  and  Pspers. 

32.  Secetver, 

33.  Reference. 

34.  Remittitur. 

35.  Staying  Proceedings. 

36.  Summons. 

37.  Trial,  BiU  of  Exe^tiono,  Case. 

38.  Variance. 

39.  Venue. 

VsACTtCE. 

1.  Ahatemeni. 
1.  The  death  of  a  sole  pUintifl;  after  lfa» 
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wpoii  of  a  referee  to  whom  the  eanae 
was  refened,  in  favor  of  the  defendant, 
will  not  prevent  the  entry  of  a  judg- 
ment against  him  on  the  report.  Seroii' 
ton  V.  Baxter.  660 

S.  In  this  respect,  the  report  of  referees  is 
within  the  spirit  of  the  statute  regulating 
the  entry  of  judgment  after  the  death  of 
a  party,  on  Terdicts  rendered  before  that 
event.  id. 

2.  Agreement  in  Open  Omrt, 

3.  An  agreement  in  open  court,  on  a  ver- 
dict being  given,  that  the  defendant  may 
appeal  without  security,  followed  by 
such  an  appeal,  with  no  objection  taken 
at  the  time,  and  treated  as  regular  by 
various  acta  for  four  or  five  monflis  after- 
wards, will  preclude  the  plaintiff  from 
then  alleging  that  the  appeal  was  null 
because  no  undertaking  was  executed 
pursuant  to  the  code.  LentUhon  v.  City 
of  New  York.  721 

3.  AmendmerU. 

4.  Amendment  of  thd  complaint  allowed 
at  the  trial,  in  an  action  of  slander,  so 
as  to  insert  words  in  the  German  lan- 
guage, with  an  inuendo  that  they 
meaned  in  English,  the  words  stated  in 
the  complaint ;  it  appearing  on  the  trial 
that  the  slander  was  uttered  in  German, 
to  those  who  understood  that  language, 
that  the  meaning  of  the  words  was  pro- 
perly stated  in  the  complaint,  and  there 
being  no  affidavit  of  surprise  on  the  part 
of  the  defendant.  Lettmanny.Eitx.  734 

5.  A  summons  by  which  a  suit  is  com- 
menced, cannot  be  amended  without 
leave  of  the  court.  McCrane  v.  Moul- 
ion.  736 

See  Error,  11,  12. 

4.  Anawer. 

6.  Where  there  are  allegations  in  the  com- 
plaint, an  answer  to  which,  on  oath, 
might  subject  the  defendant  to  a  crimi- 
nal prosecution,  the  defendant  may  put 
in  a  sworn  answer  stating  that  fact,  and 
answering  the  residue  of  the  complaint 
in  the  usual  manner.  Such  an  answer 
vnll  put  in  issue  the  allegations  so  ex- 
cepted.   White  Y.  Cumminge.  716, 

See  Practicb,  Frivolous  Answere,  ffe. 

Irrelevant  and  Sedundantf  £(e. 

Vol.  m.  51 


5.  AppeaL 

7.  Afler  the  remittitur  from  the  court  of 
appeals  has  been  filed  in  the  coVirt  from 
which  the  cause  was  removed  by  the  ap- 
peal, a  motion  to  restore  it  to  the  court 
of  appeals,  with  a  view  to  its  amendment 
or  correction  there,  cannot  be  entertain- 
ed in  the  court  below.  Selden  v.  Fer- 
milya.  683 

8.  The  inferior  court  has  no  authority  to 
grant  such  an  application,  without  the 
express  assent  or  direction  of  the  appel- 
late court,  authenticated  by  its  certified 
rule  or  order.  id. 

9.  The  intention,  wish,  or  assent  of  the  ap- 
pellate court  cannot  be  ascertained  by 
afiidavits,  or  by  the  opinions,  declara- 
tions, or  acts  of  the  members  of  the 
court  individually.  id. 

10.  The  case  of  Murray  v.  BlatcJ^ord,  2 
Wend.  221,  commented  upon  and  ex- 
plained, id. 

11.  Until  a  judgment  is  entered  in  the 
judgment  book,  with  the  amount  of 
costs  inserted  therein,  it  is  not  a  judg- 
ment from  which  an  appeal  can  be 
taken  to  the  general  term,  under  the 
code.    LentUhon  v.  City  of  New  York. 

721 

See  Practice,  Trial,  88. 

12.  The  decision  of  the  court  upon  a  de- 
murrer, cannot  be  appealed  from  as  an 
order.  It  is  a  judgment,  and  no  appeal 
can  be  taken  until  the  judgment  be  per^ 
fected.     Wood  v.  Lambert.  724 


13.  Every  order  in  an  action,  which  passes 
upon  and  determines  a  positive  legal  right 
of  either  party,  is  appealable,  under  the 
second  subdivision  of  section  349  of 
the  code.   Megrath  v.  Van  Wyck.   750 

14.  In  this  and  the  like  sections,  the 
"merite**  mean  the  strict  legal  rights 
of  the  parties,  as  distinguished  from 
mere  questions  of  practice,  which  every 
court  regulates  for  itself,  and  from  mat- 
ters which  depend  upon  the  discretion 
or  favor  of  the  court.  id. 

15.  An  order,  granting  to  the  defendant 
costs  of  the  suit,  snbeequent  to  an  ofier 
under  section  385,  involves  some  part 
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of  the  merits  of  the  actioD,  and  10  apoeal- 
able.  «*• 

See  Costs,  19. 

Pkacticb,  Judgment,  h^e.,  59. 


6.  Arrewt  and  Bail, 

16.  An  application  to  yacate  an  order  of 
arrest,  parsuant  to  eection  two  hundred 
and  four  of  the  code,  must  be  made  be- 
fore the  bail  has  become  perfect.  It 
must  be  made  before  the  bail  have  justi- 
fied, if  excepted  to ;  and  if  no  excep- 
tion be  taken,  then  before  the  time  for 
ezceptinff  has  expired.  Lewisr.  True9- 
dell.  706 

17.  An  order  for  the  arrest  of  the  defend- 
ant under  the  third  subdivt^ion  of  sec- 
tion one  hundred  and  seventy-nine  of 
the  code,  cannot  be  made  on  the  sberifl^s 
return  that  the  property  has  been  remov- 
ed or  disposed  of,  if  it  appear  that  it 
was  so  removed  or  disposed  of  before 
the  suit  was  commenced,  unless  it  also 
appear  that  such  disposal  was  made  to 
defeat  the  action  or  expected  action  for 
the  property.   Roherte  v.  Randal.    707 

18.  The  arrest  given  by  the  first  subdivi- 
■ion  of  section  one  hundred  and  seventy- 
nine  of  the  code,  is  in  suits  for  dam- 
agee  claimed  for  the  wrongful  taking 
or  deUining  property.  The  arrest  pro- 
vided in  the  third  subdivision,  is  in  suits 
for  the  recovery  of  the  identical  pro- 
perty itself,  and  is  granted  where  the 
party  has  attempted  to  defeat  the  pro- 
cess of  the  eourt  for  its  recovery  by 
putting  it  out  of  his  hands  to  prevent 
its  seizure  by  the  sherifif.  id. 

19.  On  a  motion  to  discbarge  an  order 
of  arrest,  founded  on  affidavits  deny- 
ing the  grounds  on  which  it  was  issued, 
the  court  will  look  into  and  weigh  the 
affidavits  on  both  sides,  in  order  to  de- 
termine whether  the  arrest  shall  stand. 
Falconer  v.  Eliot.  731 

See  Practicb,  Complaint,  99  to  31. 


7.  Attachment. 

90.  On  a  motion  to  set  aside  a  warrant 
of  attachment,  issued  as  a  provisional 
remedy  under  the  code,  the  plaintifi' 
may  read  affidavite  supplementary  to 
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91.  An  attachment  vrUI  not  be  gruiled, 
unless  a  primA  jade  case  i^establisked 
by  affidavits,  upon  positive  knowledge  ; 
€>r  when,  from  peculiar  cireumstanceay 
such  cannot  be  obtained,  those  eiream- 
stanoes  must  be  stated  virith  all  the 
grounds  of  suspicieD,  so  as  to  satisfy  the 
judge  of  the  existence  of  the  &cIb  re- 
lied upon,  and  that  the  plaintiff  has 
furnished  the  best  evidence  in  his  power 
to  establish  them.  id. 


8.  CUtim  and  Deltoeri/ of  Permnal  Pro- 

pertf. 

29.  The  remedy  given  by  the  code  for  the 
*«  claim  and  delivery  of  personal  pro- 
perty," cannot  be  maintained  where  the 
defendant  has  not  in  fact  or  in  law,  the 
possession  or  control  of  the  property 
claimed.     RoberU  v.  Randal.  707 

See  Practice,  Arrest,  17  18. 
Replevin. 


9.  Compiaini. 

23.  The  code  of  procedure  has  not  chang- 
ed the  inherent  difference  between  legal 
and  equitable  relief;  although  it  has 
abolished  the  distinction  between  legal 
and  equitable  remedies.  Linden  v. 
Hepburn.  668 

94.  A  complaint  may  now  ask  alternative 
relief,  of  which  one  alternative  eouki 
formerly  be  obtained  only  in  an  action 
at  law,  and  the  other  only  by  bill  in 
equity  ;  but  it  cannot  demand  inconsis- 
tent relief  *d. 

95.  Thus,  a  lessor  cannot,  in  the  same  com- 
plaint, seek  a  forfeiture  of  the  lesEee's 
term  and  an  injunction  against  a  breach 
of  his  covenant  as  to  the  particular  use 
to  be  made  of  the  tenement ;  the  forfei- 
ture b^ng  totally  inconsistent  with  any 
equitable  relief.  id. 


96.  **  The  facte  eonetituting  the  eanee  of 
action"  which  the  complaint  is  to  con- 
tain (Code,  ^  149),  are  not  merely  the 
facts  upon  which  the  plaintifi^s  right  to 
relief  is  founded,  but  all  such  facts  as 
are  necessary  to  found  the  particular 
relief  demanded,  and  to  enable  the  court 
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to  give  the  proper  judgment  in  the  ac- 
tion.     Howard  v.  EUU.  695 

27.  In  actions  strictly  legal,  (using  the  old 
nomeDclature,)  the  facta  constituting  the 
cause  of  action  may  be  stated  substan* 
tially  as  they  were  formerly  in  the  de- 
claration, id. 

28.  But  where  the  suit  is  for  equitable  re- 
lief, such  as  an  injunction  or  the  like, 
and  where  the  costs  of  the  suit  are  in 
the  discretion  of  the  court,  it  is  often 
necessary  to  state  in  the  complaint  facts 
which  will  bear  upon  the  grantiug  of 
costs,  or  of  particular  relief,  as  they  were 
formerly  stated  in  a  bill  in  chancery,  id. 

29.  Where  the  complaint  sets  up  a  de- 
mand upon  a  contract,  e.  g.  a  promis- 
sory note,  and  claims  judgment  for  a 
specific  sum  of  money,  it  is  improper  to 
insert  in  it  allegations  that  the  defend- 
ant was  guilty  of  a  fraud  in  contract- 
ing the  debt  or  incurring  the  obliga- 
tion for  which  the  action  is  brought. 
Lee  V.  Elias.  736 

30.  In  such  a  case,  the  question  of  fraud 
cannot  be  put  in  issue  by  the  pleadings 
and  thus  brought  to  trial,  in  order  to 
ascertain  whether  the  defendant  is  sub- 
ject to  arrest  or  to  an  execution  against 
his  person.  id. 

31.  If  the  plaintiff  desire  to  take  the  per- 
son of  the  defendant  in  execution  in  such 
an  action,  he  must  cause  him  to  be  ar- 
rested while  the  suit  is  pending,  under 
the  provisions  of  the  code  relative  to 
arre&t  and  bail.  id. 

33.  An  answer  is  indefinite  and  uncertain, 
which  sets  up  by  way  of  set  off,  that  the 
plaintiff  is  indebted  on  account  of  pre- 
vious transactions,  in  a  sum  equal  to 
his  claim,  as  will  appear  by  reference  to 
an  account  current  stated  in  the  com- 
plaint to  have  been  rendered  by  the  de- 
fendant to  the  plaintiff.  Wiggins  v. 
Gans.  738 

33.  A  defendant  under  an  order  to  make 
an  answer  more  definite,  does  not  com- 
ply with  the  order  by  stating  the  set  off 
to  be  for  work  and  labor,  goods,  wares, 
&.C.  and  money  lent,  &c.  in  the  lan- 
guage of  the  common  counts  in  as- 
sumpsit, id. 

See  Pkaotiob,  AmendiMnt,  4. 


10.  Costs. 
See  Costs. 

11.  Default, 
See  Error,  1,  3,  4. 

12.  Discovery. 

See  Practice,  Evidence,  b^e. 
Reference. 

13.  Error,  Writ  of. 
See  Error. 

14.  Evidence  and  Witnesses. 

34.  Where  the  examination  of  a  party  as 
a  witness  before  the  trial  is  sought  merely 
to  avoid  the  necessity  of  culling  him  at 
the  trial,  it  can  only  take  place  after 
issue  joined.     Chichester  v.  Livingston. 

718 

35.  A  party  may  be  examined  condition- 
ally, as  other  witnesses,  where  he  is 
about  to  depart  from  the  fetate,  or  on 
special  application  for  like  caus^es ;  but 
such  examination  can  only  be  had  on 
the  previous  order  of  the  court.  id. 

36.  Whether  he  may  be  so  examined  by 
way  of  discovery,  under  a  special  order, 
to  enable  the  adverse  party  to  answer  or 
reply,  Qtiere.  id, 

15.  Execution. 

See  Costs,  6,  7. 

Practice,  Arrest. 

Judgment,  A(e.,  60. 

16.  Frivolous  and  Sham  Answers, 

37.  A  sham  answer  or  defence,  is  one 
which  is  false  in  fact  and  not  pleaded  in 
good  faith.  It  may  be  good  in  form, 
although  a  sham  answer.  Brown  v. 
Jenison.  732 

38.  A  frlYolous  answer  is  one  that  shows 
no  defence  to  the  action.  id. 
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39.  Each  may  be  stricken  out  on  motion. 

id. 
See  Pkacticb,  Irrelevant,  C(e. 


17.  Guardian  ad  litem. 

40.  An  infant  defendant  over  fonrteen, 
ierved  with  a  summona,  may  apply  after, 
as  well  as  before  the  expiration  of  twenty 
days,  for  the  appointment  of  a  gaardian 
ad  litem,  if  none  have  been  appointed 
for  him.  MeConnell  t.  Adame.        728 


18.  Injunction. 

41.  Under  the  code  of  procedure,  "sum- 
mary proceedings  to  recover  the  posses- 
sion of  land  in  certain  cases,"  as  pro- 
vided in  the  revised  statutes,  may  be 
stayed  by  injunction.     Ct^et  v.  Parker. 

662 

42.  Neither  the  advice  of  his  attorney, 
that  the  injunction  is  illegal,  nor  the 
declared  intent  of  the  magistrate  to  dis- 
regard it,  will  justify  or  excuse  the  party 
enjoined,  in  violating  the  injunction,  id. 

43.  Such  conduct  on  the  part  of  an  at- 
torney is  highly  censurable.  id. 

44.  The  injunction  order,  under  the  code, 
has  all  the  power  and  efficacy  that  the 
writ  of  injunction  formerly  possessed,  id. 

45.  Where  one  of  two  partners  or  joint  ad- 
venturers has  filed  a  cross  complaint 
and  obtained  an  injunction  against  the 
other,  in  respect  of  the  partnership 
affairs,  a  receiver  will  be  granted  on  the 
lattefs  motion,  although  his  original 
complaint  contains  no.  prayer  for  a 
receiver.     McCrackan  y.  Ware.     688 


46.  And  where  it  appears  that  each  party 
is  equally  entitled  to  the  possession  of 
the  joint  effects,  and  one  has  enjoined 
the  other  from  receiving  or  disposing  of 
Che  same ;  on  the  application  of  the 
latter,  a  like  injunction  will  be  granted 
against  the  former,  without  any  proof 
of  insolvency  or  other  special  cause  for 
depriving  him  of  the  control.  id. 


See  PsAcncE,  Complaint,  4,  5. 

Proceedinge    SuppUnuu' 
tarf,  lie.  66  to  68. 


19.  Irregularitf. 

47.  Afier  retaining  a  pleading  nineteen 
days,  the  party  served  cannot  return  it  on 
the  ground  that  it  is  irregular  or  defec- 
tive.    While  y.  Cumminge.  716 

48.  On  returning  a  pleading  as  defective, 
e.  g.  for  not  being  verified,  the  party 
served  with  it  must  point  out  the  defect 
to  the  adverae  party.  id. 


20.  Irrelevant  and  Sedundant  Matter. 

49.  Matter  is  irrelevant  or  redundant  in  a 
pleading,  which,  found  in  connexion 
with  pertinent  allegations,  has  no  bear- 
ing on  the  subject  matter  o{  the  contro- 
versy, and  cannot  affect  the  decinon  of 
the  cause.  Fabbricotti  v.  Launitx.  743 

50.  If  the  whole  pleading,  e.  g.  an  an- 
swer is  no  defence,  it  is  insufficioit, 
and  may  be  demurred  to.  It  is  not  irre- 
levant, within  the  meaning  of  the  code. 

id. 

51.  If  it  be  a  sham  answer,  it  may  be 
stricken  out  on  motion  under  a  difieient 
section  of  the  code,  (  §  152.)  id. 

See  Practicb,  Complaint,  26  to  3S. 
FHvohue  Antwera. 


21.  leeue. 


See  Practice,  Antwer,  6. 


22.  Joint  Dehtore. 

Si^e  Jurisdiction,  13. 

Practics,  Judgment,  Ifc.,  56. 


23.  Judgment  and  Execution. 

52.  A  judgment  upon  a  verdict  is  not  per- 
fected, under  the  code,  until  entered  in 
the  judgm^t-book,  with  the  amomit  of 
costs  (if  any)  recoverable,  inserted 
therein.  LentHhon  v.  City  of  New 
York.  721 

53.  Until  so  entered,  it  is  not  a  judgment 
from  which  an  appeal  can  be  taken  to 
the  general  term.  id. 

54.  If  the  prevailing  patty  neglect  to  eon- 
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plete  hiB  judgmeot,  the  other  party  may 
notify  him  to  do  so,  and  after  a  reason- 
able time  elapsed,  the  court  on  motion 
will  compel  him  to  perfect  it  with  costs. 

id. 

55.  The  entry  made  by  the  clerk,  by  the 
direction  of  the  court,  on  receiving  a 
verdict,  of  the  judgment  to  be  rendered 
thereon,  is  not  the  judgment.  id. 

56.  This  court  has  frequently  held,  that 
onder  the  code,  in  a  strictly  legal  action 
against  two  or  more,  on  a  demand, 
which  is  joint  and  not  joint  and  several, 
the  plaintiff  (fan  enter  only  a  single 
judgment  against  all  the  defendants. 
La  Forge  v.  ChiUon.  753 

57.  The  decision  of  the  court  upon  a  de- 
murrer, cannot  be  appealed  from  as  an 
order.  It  is  a  judgment,  and  no  ap- 
peal can  be  taken  until  the  judgment  be 
perfected.     Wood  v.  Lambert.        724 

56.  Where  the  defendant  has  appeared  in 
the  suit,  so  as  to  be  entitled  to  notice  of 
the  proceedings,  the  plaintiff  cannot 
settle  ex  parte,  the  form  of  the  judg- 
ment to  be  entered,  if  it  grant  him  spe- 
cial relief.  The  defendant  ia  entitled  to 
notice  of  the  application  to  settle  the 
judgment.  id. 

59.  The  filing  with  the  county  clerk,  of  a 
transcript  of  the  docket  of  a  judgment 
entered  in  this  court,  and  docketing  the 
eame  with  such  clerk,  is  not  a  proceed- 
ing in  thie  court  which  is  stayed  by  an 
appeal  from  the  judgment  to  the  court 
of  appeals  perfected  by  giving  security, 
as  prescribed  by  the  code  of  procedure. 
BulkeUy  v.  Keteltae.  740 

60.  Things  in  action  cannot  be  levied 
upon  and  sold  upon  an  execution  against 
property,  under  the  code  of  procedure. 
Sansom  v.  Miner.  693 


24.  Merit: 
See  Pbactice,  Appeal,  13  to  15. 

25.  New  TVial. 
See  Praotice,  Trial. 


26.  Notice. 


See  VtMrsiCE,  Judgment,  tfc,  58. 


27.  Qfer  of   defendant  to   compromiio 
action. 

See  Costs,  6  to  10. 


28.  Partus. 

61.  Different  persons,  owning  separate 
tenements,  afiected  by  a  nuisance,  may 
join  in  a  suit  to  restrain  its  continuance 
by  an  injunction.    Feck  v.  Elder.   126 

62.  Where  the  master  of  a  vessel  has 
merely  an  equitable  interest  in  her,  un- 
der  a  contract  with  the  owner,  to  become 
the  owner  of  one  eighth  part  whenever 
he  shall  pay  for  it;  the  veseel,  in  the 
mean  time,  being  run  for  their  joint 
account,  but  entirely  subject  to  the  con- 
trol of  the  owner ;  the  master  has  not 
such  an  interest  as  to  make  him  a  neces- 
sary party  to  proceedings  instituted  by 
the  owner  for  the  recovery  of  freight 
earned  by  the  vessel.   Ward  v.  Whitney. 

399 

29.  Faffing  money  into  court. 

63.  Where  a  defendant  pays  money  into 
court,  applying  a  specified  portion  to 
one  count,  and  another  portion  to  an- 
other count,  each  count  claiming  a  dis- 
tinct cause  of  action,  and  the  plaintiff 
takes  the  sums  paid,  though  not  in  satis- 
faction ;  the  court,  on  its  subsequently 
appearing  that  the  defendant  paid  more 
on  the  second  count  than  he  was  liable 
to  pay,  cannot  change  its  application, 
and  apply  the  surplus  on  the  other  count. 
Read  v.  Mutual  Safety  In».  Co,        54 


30,  Froceedinge  aupplementary  to 
execution. 

64.  One  who  becomes  the  asrignee  of  a 
judgment  after  the  return  of  an  execution, 
is  Uie  judgment  creditor,  and  as  such 
may  institute  proceedings  on  the  judg- 
ment supplementary  to  the  return  of  the 
execution,  under  the  code  of  procedure. 
Roee  V.  Cluoeman.  676 

65.  Those  proceedings  are  prosecuted  in 
the  action  in  which  the  judgment  was 
recovered,  and  the  assignee  of  the  judg- 
ment may  conduct  them  in  the  name  of 
the  plaintiff  of  record.  id. 

66.  TbA  defendant,  in  proceedings  supple. 
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mentary  to  the  execution,  was  enjoined 
by  an  order  of  one  of  the  juBtices  of  the 
eourt,  from  disposing  of  or  in  any  man- 
ner interfering  with  his  property.  By  a 
series  of  adjoummenta  and  delays  of  the 
proceedingfly  he  protracted  the  appoint- 
ment of  a  receiver  for  a  long  period, 
and  meantime  confessed  a  judgment  in 
another  court  for  a  large  amount  to  his 
father-in-law,  upon  which  an  execution 
was  immediately  returned,  supplemen- 
tary proceedings  taken,  a  receiver  ap- 
pointed, and  an  assignment  made  by  the 
defendant  to  him  under  a  judge's  order, 
before  the  receiver  in  the  first  suit  was 
appointed,  and  the  latter  was  thereby 
prevented  from  receiving  the  fund 
which  the  party  in  that  suit  was  seeking 
to  reach.  Held,  on  the  facts,  that  the 
judgment  was  confessed  for  the  purpose 
and  with  a  view  to  enable  the  second 
judgment  creditor  to  obtain  a  receiver 
and  a  transfer  to  him  of  the  fund,  and 
thereby  to  prevent  the  first  creditor  from 
reaching  it.  Held  further,  that  this  was 
a  plain  and  intentional  violation  of  the 
injunction.  id. 

67.  Although  simply  confesring  a  judg- 
ment will  not  be  a  violation  of  such  an 
injunction  order,  yel  it  will  be  so  deem- 
ed, if  accompanied  by  other  acts  which 
show  an  intent  to  change  the  disposition 
of  the  debtor's  property  to  the  prejudice 
of  the  creditor  who  has  obtained  the  in- 
junction, id. 

68.  It  appearing  that  the  fund  diverted  by 
the  defendant's  violation  of  the  injunc- 
tion was  sufficient  to  pay  the  plaintiff's 
debt  and  costs,  the  defendant  was  fined 
a  sum  equal  to  the  amount  of  the  judg- 
ment with  interest,  and  the  plaintiff's 
costs  of  the  supplementary  proceedings 
and  of  the  application  to  punish  the 
contempt ;  and  he  was  committed  until 
the  fine  was  paid.  id. 

69.  Whether  the  rule  of  the  late  court  of 
chancery,  in  case  of  successive  creditors* 
suits,  giving  priority  to  the  one  first  in- 
stituted, before  whatever  vice  chancellor 
it  might  be,  is  to  be  applied  to  succes- 
sive supplementary  proceedings  under 
the  code,  in  the  same  or  different  courts, 
Quere.  It  seems  it  must  be  so  applied, 
in  order  to  avoid  incessant  confosion 
and  clashing  of  jurisdiction  respecting 
such  proceedings.  id. 

70.  In  proceedings  to  examine  the  judg- 


ment debtor,  snppleroentaiy  to  execu- 
tion, the  plaintiff,  to  obtain  the  order, 
will  not  be  required  to  ^ow  that  the 
debtor  has  any.  property  ;  but  if  on  exa- 
mining the  debtor,  no  property  be  dis- 
covered, the  plaintiff  will  be  ordered  to 
pay  costs  to  the  debtor,  nnleas  some 
good  reason  appear  for  requiring  the 
examination.     Anwn,  725 

71.  The  issuing  of  an  attachment  agiinst 
a  party  as  a  non-resident  debtor,  will  not 
prevent  an  execution  creditor  from  ccn- 
tinuing  proceedings  supplementary  to 
execution,  against  persons  alleged  to 
have  property  belonging  to  the  debtor. 
Hanmn  ▼.  TripUr.  733 

72.  The  court  may,  in  such  case,  appoint 
a  receiver  of  the  property,  in  the  h*n<b 
of  such  peraons,  to  preserve  it ;  and  if 
the  attachment  be  prosecuted,  the  qnes- 
tion  of  light  may  then  be  determined. 

73.  In  general,  a  reference  will  not  to 
order^,  adveiBsly,  to  take  the  exami- 
nation of  parties  brought  before  a  justice 
of  the  court,  on  proceedings  supplemen- 
tary to  an  execution.  HolUater  v.  ^Z- 
fard.  742 

74.  Where  the  parties  agree  to  a  reference, 
it  will  be  ordered  of  course.  And  the 
matter  will  be  referred,  where  it  is 
apparent  that  it  will  be  a  protracted 
investigation,  and  the  examinants  aie 
attended  by  counsel.  ^^ 


31.  Production  of  Booko  and  Ptfpert. 
See  PxAGTiGE,  Reference,  79, 80. 

32.  Receiver. 
See  RscsrvEX. 

33.  Reference. 

75.  Where  an  action  to  recover  coonsd 
fees  was  referred  af^er  issue,  by  a  role  of 
court,  to  three  referees,  to  be  heard  m 
determined  6y  them  o«  Ugol  md 
equitable  pHncifiee,  it  was  AeW,  tW 
the  cause  was  thereby  taken  oat  of 
court,  and  submitted  to  arbitration,  and 
that  the  court  had  no  jurisdiction  to 
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hear  •  motion  to  set  aade  tlie  lefeieeB* 
z^K>it.    Blunt  Y.  Whiiney.  4 

76.  The  reference  was  a»  good  parol  sub- 
misaion  to  artntradon,  and  the  plaintifl^ 
in  whose  faror  the  referees  reported,  can 
maintain  an  action  upon  their  report  as 
an  award.  id. 

77.  The  provision  of  the  code,  relative  to 
the  reference  of  causes,  \b  much  broader 
than  that  of  the  revised  statutes.  Shel- 
don V.  Wood.  739 

78.  Where  the  trial  of  the  issue  in  the  cause 
will  require  the  examination  of  a  long 
account  on  either  aide,  a  reference  will 
be  ordered,  although  it  appear  that  the 
ground  of  the  action  is  fraud.  id. 

79.  A  icferee,  to  whom  all  the  issues  in 
the  action  hav«  been  referred,  has  not 
authority  to  oider  the  production  of 
books  by  either  party,  where  there  is 
ne  provision  to  ihat  efieet  in  the  order 
of  reference.     Frazer  v.  Fhelpt.     741 

80.  This  power  is  limited  to  the  court, 
or  a  justice  thereof,  whether  exercised 
nnder  the  code  or  the  revised  statutes. 

See  Pbacticb,  Abatement,  1,  2. 


34.  EemittUur. 
See  Peactice,  Appeal,  7  to  10. 


35.  Staying  Proeeedinge. 

81.  Where  after  the  commencement  of  a 
suit  in  this  court,  the  plaintiff  com- 
mences another  suit  for  the  same  cause 
of  action  in  the  court  of  another  state, 
atnd  after  taking  testimony  in  his  suit 
in  this  court,  breaks  off  and  proceeds  to 
take  testimony  in  his  suit  in  the  foreign 
state ;  this  court  has  no  power  to  make 
an  order  restraining  him  from  prosecut- 
ing Ae  latter  suit.  Hammond  v.  Baker. 
^  704 

fi2.  The  court  will,  however,  make  an 
order,  that  unless  he  elects  to  proceed 
in  the  suit  here,  and  thereupon  stipulates 
to  stay  the  proceedings  in  the  foreign 
«uit,  his  proceedings  in  the  suit  here 
shall  be  stayed,  until  the  final  determina- 
tion of  the  foreign  court,  with  leave 
l]if^Tf>«ft*^''  tJH  eitfa^  party  to  apply  to 


this  court  for  such  further  order  as  ahali 
be  just.  id. 

83.  In  an  action  by  the  payee  to  recover 
a  note  given  for  the  price  of  goods 
sold,  the  defendant  may  recover  his 
damages  occasioned  by  the  non-delivery 
of  the  goods  by  the  seller  at  the  time 
stipulate,  and  he  is  not  precluded,  by 
the  fact  that  he  has  commenced  a  suji 
against  the  seller,  from  recovering  sueh 
damages.    Fabbrieotli  v.  Lannitz.   743 

84.  But  he  will  be  compelled  to  elect,  be- 
tween his  own  suit  and  the  recoupment 
claimed  ;  and  if  he  elect  the  latter,  his 
suit  will  be  stayed.  id. 

See  Peactige,  JudgmenU  He,  59. 


36.  Summone. 
See  PiACTicE,  Amendmenit  5. 


37-  Trud. 

85.  In  an  action  of  tort,  where  the  jury 
have  given  such  excessive  damages  that 
the  court  feel  bound  to  set  aside  their 
verdict,  the  court  may,  in  its  discretion, 
instead  of  setting  it  aside  peremptorily, 
give  to  the  plaintiff  the  option  of  reduc- 
ing his  recovery  to  such  a  sum,  which, 
if  it  had  been  the  verdict,  would  not 
have  been  deemed  unreasonable,  by  re- 
mitting the  excess  of  the  verdict  beyond 
that  sum  ;  and  on  his  so  doing,  may 
deny  the  motion  for  a  new  trial.  Dib- 
tin  V.  Murphy.  19 

86.  So  held  in  an  action  for  injuries  oc- 
casioned by  beiflg  run  over  in  the  street 
by  an  omnibus,  and  the  damages  reduc- 
ed from  fifteen  hundred  to  five  hundred 
dollars.  id. 

87.  Under  a  contract  to  deliver  goods  on 
or  about  a  day  specified,  it  is  a  question 
of  fact  for  the  jury  to  detennine  what  is 
a  reasonable  tame  after  that  day  in 
which  the  one  party  is  bound  to  deliver, 
and  the  other  to  receive  the  goods. 
jTtpp  V.  WiUe.  585 

88.  The  practice  stated  and  approved,  by 
wldch,  after  the  jury  pass  upon  the 
disputed  facts,  the  judge  gives  a  fonnal 
judgment  on  rare  or  difficult  points  of 
law  involved,  with  leave  to  appeal  to 
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the  general  term  without  security ;  where 
Che  peitiee  bo  tgree  in  open  court,  and 
no  pr^ndice  to  either  is  likely  to  ensue. 
LentUk^n  t.  Cit^  •/  New  York.     7S1 

69.  Where  it  appeare  upon  a  case,  that  no 
ezoeptioa  was  taken  to  the  ruling  of  the 
judge  upon  the  trial,  the  party  will  not 
be  permitted  to  object  to  it  upon  a  mo- 
tion for  a  new  trial.   OookY.HiU.  341 

90,  The  practice  of  this  court  stated,  in 
respect  of  cases  made  with  leave  to 
Cum  them  into  bills  of  exceptions,     id. 

91.  The  power  to  grant  a  new  trial  on 
the  ground  of  excessiye  damages,  in  an 
action  of  tort,  is  sparingly  used  ;  and  is 
not  exercised  when  the  amount  of  the 
Terdiet  does  not  shock  the  sense  of  the 
court  as  to  its  propriety.  id 

Bee  JuKisnicTioN,  6, 10, 11. 
Peactice,  Amendment,  4. 


38.  Variance. 
See  pRAcncB,  Amendment,  4. 


39.  Venue. 
See  JuExsoicTioir.  6^  10»  11. 


PRELIMINARY  PROOFS. 
See  Insurakce,  1  to  4. 


PRESUMPTION  U3F  GRANT. 
See  Hereditakejits,  4. 


PRINCIPAL  AND  AGENT. 

1.  The  relation  of  principal  and  agent,  is 
a  Tolnntary  relation,  fringing  from  a 
contract,  to  which  the  consent  of  the 
parties  is  essential.    Manef  ▼.   Weed, 

sn 

9.  A  public  officer,  not  appointed  or 
selected  by  the  party  whose  process  he 
executes,  is  not,  by  the  receipt  of  such 
prooeas^  made  the  agent  of  the  party. 

id. 


3.  The  party  is  not  responable,  od  the 

footing  of  principal  and  agent,  for  the 
acts  of  the  officer,  unless  where  special 
directions  are  given  and  followed,     id^ 

4.  A  sh^iff  or  marshal,  to  whom  an  exe- 
cution against  pn^rty  is  delivered  to 
be  served,  does  not  thereby  become  ibe 
agent  of  the  plaintiff  in  the  full  legal 
sense  of  the  term.  id^ 

See  AsEEBMBirr,  9, 3,  10, 11. 


PROMISSORY  NOTES. 
See  B11.LS  or  EzciuMes,  Slc. 


RAILROAD  COMPANIES. 

1.  The  general  railroad  incorporation  aec 
of  1850,  does  not  apply  to  the  mode  of 
ascertaining  the  compensation  to  be 
made  for  lands  taken  for  railroads  under 
prior  special  charters,  which  prescribe  & 
particular  mode  for  that  purpose.  Hud- 
eon  R,  R,  Co.  V.  OuiuxUer,  689 

2.  Where  a  railroad  company  designates 
lands  required  for  its  road,  procures  com« 
missionefB  to  be  appointed,  and  they 
ascertain  and  report  the  compeosatio  1 
to  be  made  for  such  lands  to  tb^ 
owners ;  the  proceeding  is  still  ineom 
plete,  and  neither  party  has  any  vester 
right,,  neither  the  company  to  the  lands, 
nor  the  owners  to  the  money  awaidee 

U 

3.  There  is  no  vested  right  on  either  ad» 
until  an  order  of  the  court  is  made 
confirming  the  report,  and  directing  thr 
payment  of  the  money.  id 

4.  Until  then,  the  proceeding  may  be  se 
aside  or  abandoned.  id 

5.  The  Hudson  River  Railroad  Company 
were  held  entitled  by  thdr  charter  to 
change  the  route  of  their  road»  after  at 
appraisement  made,  and  before  its  eon* 
firmation,  so  as  to  take  less  of  the  same 
land,  or  difierent  land  from  the  same 
owner;  and  to  have  commisaoneiB 
appointed  to  appraise  tha  damagoa  Cot 
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SDch  new  Hoe.  The  court,  however, 
appointed  the  same  commissionere,  and 
required  the  company  to  pay  the  costs 
and  expenses  of  the  owner  on  the  first 
appraisement.  id. 

RECEIVER. 

1.  A  receiver  is  entitled  to  his  commis- 
sions on  the  value  of  all  the  personal 
property  and  things,  in  actions  of  which 
he  has  become  possessed,  and  which 
ho  transfers  and  delivers,  tn  ^ecie,  under 
the  order  of  the  court.  Bennett  v. 
Chapin.  673 

3.  He  is  not  entitled  to  make  rests,  and 
begin  anew  with  a  full  commission  of 
five  per  cent,  every  time  he  makes  a 
deposit  in  the  Trust  Company  where  the 
order  requires  him  to  deposit  whenever 
the  money  received  by  him  amounts 
to  a  specific  sum.  His  commission  is 
to  be  computed,  on  the  aggregate 
amount,  at  five  per  cent,  for  £e  first 
thousand  dollars,  two  and  a  half  per 
cent,  on  the  next  four  thousand,  and  one 
per  cent,  on  the  residue.  id. 

3.  A  receiver  may  employ  the  counsel 
of  one  of  the  parties  in  the  suit  in  a 
service  relative  to  the  fiind  which  is  for 
the  common  interest  of  both  parties, 
and  not  adverse  to  either.  id. 

See  Corporation,  29. 
Partnership,  1,  3. 

RECOUPMENT. 

1.  In  an  action  by  the  payee  to  recover  a 
note  given  for  the  price  of  goods  sold, 
the  defendant  may  recover  Us  damages 
occasioned  by  the  non-delivery  of  the 

*  goods  by  the  seller  at  the  time  stipulated. 
Fabbrieotti  v.  Launitx.  743 

3.  He  is  not  precluded,  by  the  fact  that 
he  has  commenced  a  suit  against  the 
seller,  from  recovering  such  damages. 

id. 

3.  But  he  will  be  compelled  to  elect, 
between  his  own  suit  and  the  recoup- 
ment claimed ;  and  if  he  elect  the 
Utter,  his  suit  will  be  stayed.  id. 


REFERENCE. 
See  Practice,  lUJerence, 


REUGIOUS  SOCIETIES. 

] .  The  power  "  to  purchase  and  hold  real 
estate,  and  to  demise,  lease,  and  im- 
prove the  same  for  die  use  of  such 
church,  congregation,  or  society,  or 
other  pious  usee"  conferred  by  the 
fourth  section  of  the  general  act,  '*  To 
provide  for  the  incorporation  of  religious 
societies,"  must  be  restricted  as  to  the 
pioue  uses  for  which  lands  may  bo 
held,  to  such  uses  as  are  comprehended 
within  the  general  objects  for  which  the 
society  is  incorporated.  Tucker  v.  St. 
dement e  Church.  243 

3.  The  support  of  a  rector  or  minister  of 
a  church,  ia  such  a  pious  use,  and  a  deed 
to  an  incorporated  church,  in  trust  to 
apply  the  rents  and  profits  to  the  main- 
tenance and  support  of  the  rector  of  the 
church  for  the  time  being,  is  valid,    id. 

3.  The  provisions  in  the  revised  statutes, 
relative  to  trusts  and  perpetuities,  do  not 
afiect  the  powers  of  religious  cozpora- 
tions  under  the  general  act ;  or  apply  to 
conveyances  made  to  such  corporations 
which  are  within  the  authority  conferred 
upon  them  by  that  act.  id. 

4.  A  religious  society  incorporated  under 
the  general  act  of  1784,  cannot,  since  the 
revised  statutes  of  1830,  uke  lands  by 
devise.  Ayree  v.  Methodist  Church.  351 

5.  Semb.  Such  fi  society  could  not  take 
by  devise  at  any  time,  ynder  the  general 
act  of  1784.  id. 

See  Charitable  Uses. 


RENT. 
See  Landlord  and  Tenant. 


REPLEVIN. 

1.  When  the  defimdant,  who  recovers  in 
replevin,  elects  to  take  judgment  for  the 
value  of  the  goods  replevi^,  instead  of 
their  return,  he  is  entitled  to  recover 
damages  equally  as  if  he  had  elected  to 
have  a  return.  Suydam  v.  Jenkins.  614 

2.  The  value  which  ho  is  to  recover,  is 
that  at  the  time  of  the  replevin,  and  not 
the  value  at  the  time  when  he  makes 
his  election.  id. 


810 


INDEX 


'«s'.. 


3.  If  such  value  be  an  inmfficient  redresB 
for  the  injury  sustained  by  the  replevin, 
the  deficiency  may  be  made  good  in  the 
estimate  of  damages.  id. 

4.  The  measure  of  damages  is  the  same 
in  replevin,  where  the  party  elects  to 
take  judgment  'for  the  value  of  the 
property,  as  in  the  action  of  trover,   id. 

5.  In  replevin  against  a  sheriflT,  for  flour 
taken  by  him  on  execution,  on  his 
electing  to  take  judgment  for  its  value, 
he  will  be  limited  in  his  recovery  to 
the  value  at  the  commencement  of  the 
suit,  with  interest  from  that  time; 
although  it  appear  that  flour  between 
that  period  and  the  trial  was  worth 
about  double  its  then  market  price. 
He  cannot  add,  as  damages,  the  differ- 
ence between  the  value  at  the  replevin, 
and  the  highest  subsequent  market  value 
up  to  the  time  of  the  trial.  id. 


6.  The  remedy  given  by  the  code  for  the 
'  "  claim  and  delivery  of  personal  pro- 
perty," cannot  be  maintained  where  the 
defendant  has  not  in  fact  or  in  law,  the 
possession  or  control  of  the  property 
claimed.     Roberta  v.  Randel.  707 

7.  The  "  claim  and  delivery  of  personal 
property"  under  the  code,  is  a  substitute 
for  the  action  of  replevin  as  it  was  regu- 
lated by  the  revised  statutes.  id. 

8.  That  action  was  a  possessory  action 
for  the  recovery  of  specific  property  in 
the  defendant's  possession  or  control, 
with  damages  for  its  detention.  id. 

9.  If  the  property  were  removed  or  con- 
cealed so  that  the  sheriff  could  not  find 
it,  the  revised  statutes  added  the  remedy 
of  arrest  and  bail.  But  it  was  only  a 
removal  or  concealment  in  fraud  of  the 
replevin  which  warranted  the  arrest,  id. 

10.  Before  the  revised  statutes,  the  action 
of  replevin  was  purely  possessory,  and 
could  not  be  maintained  against  a  party 
who  had  entirely  divested  himself  of  the 
goods  claimed,  except  where  a  distrainor 
for  rent  proceeded  fraudulently  or  in 
violation  of  the  statute  regulatiifg  dis- 
tresses, id. 

11.  Under  the  revised  statutes,  the  action 
of  replevin  could  not  be  maintained 
against  a  party  who  had  neither  the  pos- 
flesBLon  nor  the  control  of  the  chattels 


claimed,  and  had  not  parted  with  them 
in  fraud  of  the  action.  The  plaintiff*8 
remedy  was  in  trespass  or  trover.       id, 

12.  The  assumption  of  the  court  in  Cory 
V.  Hotalingt  and  Olmsted  v.  ITotalittg, 
1  Hill  311, 317,  that  replevin  was  a  con- 
current remedy  in  all  cases  with  tres- 
pass de  bonis  asportatis,  was  not  well 
founded.  id. 

See  Daxaoes,  6  to  22. 


RESIDENCE. 
See  Atto&neys,  Slc.  5,  6. 


REVERSION. 
See  Deed,  2. 


S 


SALE. 

1.  The  statute  prohibiting  anctxoneen  and 
others  from  selling  at  private  sale  any 
goods  liable  to  auction  duties,  on  the 
day  and  at  the  place  where  the  public 
auctions  are  held,  was  intended  to  pro- 
tect the  state  in  the  payment  of  tlie 
duties,  and  does  not  invalidate  a  private 
sale  of  such  goods,  which  were  on  the 
same  day  subsequently  sold  at  auction 
pursuant  to  a  previous  advertisement. 
Mintum  v.  AlUn.  50 

2.  In  a  suit  by  an  auctioneer,  to  recover 
the  pri(^  of  goods  sold  at  auction,  wher» 
it  is  set  up  as  a  defence  that  the  owner 
of  the  goods  bid  without  the  knowledge 
of  the  purchaser,  it  is  a  question  of 
fact  to  be  submitted  to  the  jury  on  the 
testimony,  whether  the  sale  was  fair,  or 
whether  it  was  a  fraud  or  an  imposition 
on  the  other  bidders.  til. 

3.  In  a  contract  for  the  sale  of  gooda^ 
on  board  a  merchant  ship,  to  arrive,  the 
words  "sailed  en  or  about  the  \btk 
March"  were  held  not  to  be  a  condition 
precedent,  or  to  import  a  stipulation  or 
a  warranty  that  the  ship  sniled  at  the 
time  expressed.    Howes  v.  Lawreuee. 
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4.  Held  also,  that  if  the  representation 
thereby  made,  were  made  in  good  faith, 
and  the  vessel  sailed  on  the  26th  March, 
the  difference  in  time  did  not  authorize 
the  buyer  to  refuse  to  receive  the  goods. 

id. 

5.  Evidence  of  commercial  usage  is  not 
admissible  to  prove  that  sailing  on  the 
26th,  would  not  be  a  compliance  with 
a  clause  in  a  contract  for  the  sale  of  oil 
to  arrive,  which  expressed  that  she  had 
**  sailed  on  or  about  the  15th  of  March." 

id. 

6.  Evidence  is.  not  admissible  to  prove 
that  there  was  a  spring  and  fall  trade  in 
oil,  that  the  spring  trade  ended  before  the 
oil  sold  arrived,  and  keeping  it  over  sum- 
mer would  waste  and  deteriorate  it,  in 
order  to  ascertain  whether  such  a  clause 
is  a  warranty,  or  is  a  material  repre- 
sentation on  which  the  parties  relied, 
making  an  essential  part  of  the  con- 
tract. id» 

7.  On  a  sale  of  about  6,000  gallont  of  oil, 
to  arrive  by  a  specified  ship,  it  turned 
out  that  the  invoice  shipi>ed  contained 
7,211  gallons.     Held,  that  an  offer  to 

deliver  6,000  gallons,  or  to  deliver  the 
whole,  charging  for  6,000  gallons  at  the 
contract  price,  and  for  the  residue  at  the 
market  price  (which  was  leas,)  was  a 
good  tender  on  the  part  of  the  seller,  in 
fulfilment  of  the  contract.  id. 

8.  Held  also,  that  a  parol  offer  to  this 
effect  might  be  proved,  although  there 
were  written  tenders,  in  all  of  which  the 
offer  was  made  of  the  entire  invoice' at 
the  contract  price.  id. 

9.  Where  goods  are  sold,  to  be  paid  for 
on  delivery,  either  in  cash  or  commer- 
cial paper,  and  the  goods  are  delivered 
without  exacting  the  money  or  the  se- 
curities, such  delivery  is  absolute,  and  a 
complete  title  vests  in  the  buyer,  unless 
the  delivery  was  procured  by  fraud. 
Smith  V.  Lynes.  203 

10.  If  the  seller  intend  to  make  the  deli- 
very conditional,  he  must  do  it  in  ex- 
press terms.  The  act  of  delivering, 
without  obtaining  the  stipulated  pay- 
ment or  security,  imports  a  waiver  of 
the  terms  of  the  conditional  sale.       id. 

11.  Though  the  sale  be  conditional,  the 
delivery  will  be  held  absolute,  where  no 


condition  is  expressly  attached  to  the 
latter  t^. 

12.  A  custom  or  usage  of  trade,  to  the 
effect,  that  on  a  sale  of  goods  for  cash, 
they  are  delivered  to  the  buyer  without 
payment  or  demand  of  payment,  and 
afler  a  few  days  a  bill  of  the  goods  is 
sent  to  the  buyer,  and  the  price  demand- 
ed, and  in  the  meantime  the  seller  retains 
a  lien  on  the  goods  for  the  price,  and 
that  such  a  delivery  ia  conditional,  is 
contrary  to  law,  and  invalid,  id.  and 
Bead  v.  Gibht.  203 

13.  A  contract  for  the  sale  of  goods,  to 
be  delivered  at  a  foture  day,  is  not  inva- 
lidated by  the  circumstance,  that  at  the 
time  of  the  contract,  the  vendor  neither 
has  the  goods  in  his  posseaeion,  nor  has 
entered  into  any  contract  to  buy  them, 
nor  has  any  reasonable  expectation  of 
becoming  possesfied  of  them  at  the  time 
appointed  for  delivering  otherwise  than 
by  purchasing  them  af^r  making  the 
contract.     Stanton  v.  Small.  230 

14.  Where  a  valid  executory  contract  is 
entered  into  for  the  purchase  of  a  large 
quantity  of  flour  of  a  specific  quality,  to 
be  delivered  at  a  future  day,  a  notice  on 
the  day  fixed  of  readiness  to  deliver,  ac« 
companied  by  accepted  orders  upon  the 
party  having  the  flour  in  store,  with  an 
offer  to  make  an  actual  delivery,  is 
sufficient.  id, 

15.  Where  goods  are  ponderous  or  bulky, 
or  cannot  conveniently  be  delivered 
manually,  the  law  does  not  require  an 
actual  delivery  thereof,  but  only  that 
they  should  be  put  under  the  absolute 
power  of  the  vendee,  or  that  his  autho- 
rity as  owner  should  be  formally 
acknowledged ;  or  that  some  act  should 
be  done  typical  of  a  surrender  of  them 
on  the  one  side,  and  of  an  acceptance 
of  them  on  the  other.  id, 

16.  The  law  only  requires  such  a  delivery 
as  is  consistent  with  the  nature  and  situ- 
ation of  the  thing  sold.  id, 

17.  Where,  in  an  action  upon  a  contract 
for  the  sale  and  purchase  of  flour, 
brought  by  the  vendor  against  the  pur- 
chaser ;  it  is  proved  that  it  is  the  usage 
for  flour,  in  a  store-house  or  vessel,  to 
be  sold  by  accepted  delivery  orders,  and 
to  pass  by  the  transfer  of  the  orders  from 
hand  to  hand,  without  actual  delivery 
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of  the  flour,  such  usage  will  be  held  to 
have  entered  into  the  contemplation  of 
the  parties,  and  to  have  constituted  a 
part  of  tho  contract.  id. 

18.  Where  a  vendor  of  flour,  upon  the 
purchaser's  objecting  to  the  manner  of 
the  tender  of  the  flour,  (which  was 
made  by  accepted  orders  of  persons 
having  it  in  store,)  oflfers  to  turn  it  out 
on  the  side-walk,  or  to  cart  it  to  the 
purchaser's  door,  or  to  any  other  part  of 

'the  city  he  will  name,  provided  the 
purchaser  will  say  he  will  take  it,  and 
the  purchaser  tells  the  vendor  to  do  as 
he  pleases,  without  telling  him  what  to 
do,  nor  whether  he  will  take  it,  it  is  a 
sufficient  tender,  on  the  part  of  the  ven- 
dor, id. 

19.  Upon  an  agreement  for  the  purchase 
of  flour,  deliverable  at  a  future  day,  the 
damages  for  a  refusal  to  accept  and  pay 
for  the  flour,  is  the  diflerence  between 
the  contract  price  and  the  market  price 
at  the  time  specified  for  delivery,  with 
interest.  id. 

50.  Where  goods  were  sold  by  an  auctio- 
neer, without  any  warranty  or  misre- 
presentation, and  the  same  turned  out  to 
be  spurious,  and  the  labels  upon  them 
counterfeit ;  held,  that  it  was  no  defence 
to  an  action  upon  a  note  given  for  the 
purchase  price  ;  there  being  no  proof 
that  the  auctioneer  knew  the  fact  of  the 
spurious  nature  of  the  goods,  or  that  he 
had  any  better  means  of  judging  of  their 
genuineness  than  the  buyers  possessed. 
Eudderow  v.  Huntington.  252 

51.  The  sutute  of  1845,  making  it  a  penal 
offence  to  vend  merchandise,  having 
thereon  forged  or  counterfeited  trade 
marks,  knowing  them  to  be  such,  &c., 
without  disclosing  the  fact  to  the  pur- 
chaser, would  prevent  the  vendor  from 
recovering  the  price  of  the  goods  sold,  if 
he  were  aware  of  their  spuriousness.  id. 

SS.  But  it  must  appear,  that  the  vendor 
knew  the  marks  to  be  forged  or  coun- 
terfeited, or  that  there  was  a  warranty 
of  the  genuineness  of  the  goods,  or  some 
misrepresentation  on  his  pan,  to  prevent 
a  recovery.  id. 

S3.  The  original  fraud  in  the  counterfeit- 
^g  of  trsde  marks,  does  not  attach  it- 
self to  the  goods  in  the  hands  of  an 
owner  ignorant  of  the  offence,  and  fas- 


ten upon  him  the  penalties  of  a  wrong 
of  which  he  is  innocent.  ii, 

24.  The  defendant,  in  October,  1845,  made 
a  contract  to  deliver  to  the  plaintifi'  a 
load  of  oats,  "  on  or  about  the  jirtt  of 
Novemher  next.**  In  an  action  to  re- 
cover damages  for  the  non-delivery  of 
the  oats,  held  that  the  measure  of  da- 
mages was  the  diflference  between  the 
contract  price  and  the  market  value  of 
the  oats  within  a  reasonable  time  after 
the  first  of  November.     K^  v.  Wilee. 

586 

25.  What  is  a  reasonable  time,  in  such 
a  case,  is  a  question  of  £ict  for  the  jury 
to  determine,  taking  into  conaideratioa 
all  the  circumstances  of  the  case.      t^. 

26.  It  is  no  answer  to  an  action  to  recover 
damages  for  a  breach  of  a  contract  for 
the  sale  of  goods,  that  the  plaintiffs  were 
informed  by  a  person  professing  to  act 
as  the  defendant's  attorney,  that  the  de- 
fendant did  not  intend  fulfilling  the 
same.  id. 

27.  The  defendant  obtained  from  the  plain- 
tiff, merchandise  under  fraudulent  repre- 
sentations, paying  part  of  the  price  in 
cash,  and  giving  his  note  for  the  balance. 
At  the  maturity  of  the  note,  the  defend- 
ant could  not  be  found,  upon  inquiry, 
at  his  last  place  of  residence.  Held, 
that  an  action  of  trover  would  lie  for 
the  goods,  without  a  tender  of  the  mo- 
ney or  note  ;  and  that  it  was  sufficient 
if  the  note  were  produced  and  tendered 
at  the  trial.    Ladd  v.  Moore.         589 

See  CORFORATIOW. 

Daxaoes,  29. 


SALVAGE. 
See  AaREEXcRT,  4  to  6. 

JUKISDICTIOK,  4,  5. 


SCHOOLS  AND   SEMINARIES. 
See  Taxes. 


SEISIN. 

See  Desi>,S. 

DowsK,  1  to  5. 
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SET  OFF. 

See  Pathbnt. 

Practice,  Cbmp^atnt,  32, 33. 


.    SHERIFF. 
See  Costs,  22,  23. 

JUDOIIENT,  &C.,  1  to  4. 


SHIPS  AND  SHIPPING. 

1.  Where  the  ownen  of  a  canal  boat 
signed  a  contract  in  the  form  of  a  bill  of 
lading,  by  which  they  agreed  to  deliver 
a  quantity  of  wheat  to  the  plaintiff 
at  New  York  ;  it  was  heLd,  that  parol 
evidence  of  instructions  by  the  plain- 
tifTs  agent,  on  the  same  day  and  before 
the  contract  was  signed,  to  send  the 
wheat  to  a  different  party  at  another 
place,  was  inadmissible.*  Wolfe  v. 
Myer$.  7 

2.  The  contract,  being  signed  by  the 
owners  and  not  by  the  master,  was  not 
a  bill  of  lading.  id. 

3.  A  bill  of  lading  has  a  twofold  charac- 
ter. It  is  a  receipt  as  to  the  quantity 
laden  on  board  the  vessel,  and  a  con- 
tract to  deliver  the  same  at  the  place 
and  to  the  consignee  named.  id. 

4.  As  a  receipt,  it  is  open  to  explanation 
between  the  parties,  by  parol  evidence. 

id. 

5.  Bat  in  its  character  as  a  contract  it 
cannot  be  altered,  varied,  or  explained 
by  such  evidence.  id. 

6.  In  a  charter  party  for  a  voyage  from 
New  York  to  Liverpool,  it  was  agreed 
that  the  charterer  should  be  allowed 
for  the  loading  and  di!>charging  of 
the  vessel,  "lay  days  as  follows:  to 
load,  twenty  days  from  the  12th  inst., 
the  owner  guaranteeing  to  have  the 
vessel  ready  by  that  time  -**  and  by  a 
subsequent  stipulation,  the  charter  party 
was  to  commence  when  the  ve^iel  was 
ready  to  receive  cargo,  and  notice  thereof 
should  be  given  to  the  charterer :  Heldy 
that  the  readiness  of  the  vessel  by  the 
day  named  was  a  condition  precedent 
to  the  charterer's  fiability  to  accept  and 
employ  her.  Wei9$er  ▼.  Maitland.  318 


7.  Held,  also,  that  the  charter  party  was 
to  commence,  whenever  notice  was 
given  that  the  vessel  was  ready  to  re- 
ceive cargo,  provided  she  were  ready 
on  or  before  the  day  stipulated.        id. 


8.  Time  is  often  the  essence  of  the  con- 
tract, in  commercial  transactions ;  and 
where  the  time  fixed  in  a  charter  party 
for  the  vessel  to  be  ready,  appears  to  be 
essential,  and  the  words  are  plain,  it 
must  be  construed  a  condition  precedent. 

id. 

9.  A  charter  party  was  entered  into  be* 
tween  the  master  of  a  vessel,  on  behalf 
of  the  owner,  and  one  T.,  by  which  the 
vessel  was  to  carry  for  T.,  from  Pictou 
to  New  York,  a  full  and  complete 
cargo  of  coals;  for  which  freight  was 
"  payable,  at  four  dollars  per  chaldron, 
Pictou  mines  measure  of  30  cwt.,  in 
approved  acceptance  of  30  days."  The 
coal  was  not  weighed  at  Pictou,  nor 
measured  with  any  accuracy  ;  but  the 
bill  of  lading  stated  the  cargo  consisted 
of  four  hundred  chaldrons  of  the  Albion 
mines  measure.  On  discharging  the 
cargo  at  New  York,  there  proved  to  be 
nearly  four  hundred  and  sixty  chaldrons. 
Held,  that  there  was  nothing  in  the 
charter  party  which  made  the  measuring 
or  weighing  conclusive  upon  the  parties, 
and  that  the  owner  of  the  vessel  was 
entitled  to  be  paid  four  dollara  for  every 
thirty  hundred  weight.  Wards.  Whit- 
ney. 399 


10.  And  T.'s  agent,  to  whom  the  cargo 
was  delivered  in  New  York,  offering  to 
pay  in  cash,  the  freight  as  specified,  on 
four  hundred  chaldrons  only,  and  re- 
fusing to  settle  on  any  other  terms ;  held, 
that  by  such  refusal  the  owner  was  dis- 
charged from  the  obligation  of  waiting 
for  the  expiration  of  the  thirty  days 
before  eommencing  proceedings  for  the 
recovery  of  the  freight.  id. 

11.  Where  the  master  of  a  vessel  has 
merely  an  equitable  interest  in  her, 
under  a  contract  with  the  owner,  to 
become  the  owner  of  one  eighth  pan 
whenever  he  shall  pay  for  it ;  the  vessel, 
in  the  mean  time,  being  run  for  their 
joint  account,  but  entirely  subject  to  the 
control  of  the  owner ;  the  master  has 
not  such  an  interest  as  to  make  him  a 
necessary  party  to  proceedings  instituted 
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by  the  owner  for  the  recovery  of  freight 
earned  by  the  vesBel.  id. 


See  Agreement,  4  to  6. 
Jurisdiction,  4,  5. 


SHIPS  AND  VESSELS. 

1.  The  statute  requirement  that  there  shall 
be  twp  sureties  in  a  bond  to  procure 
the  discharge  of  an  attachment  upon  a 
▼easel,  is  for  the  benefit  of  the  creditor  ; 
and  he  may  dispense  with  more  than 
one,  without  invalidating  the  bond. 
Wordy.  Whitney.  399 

9.  In  a  suit  on  a  bond,  executed  to  obtain 
the  discharge  of  a  vessel,  under  the  act 
for  attaching  ships  and  vessels,  the  de- 
fendants cannot  sot  up  irregularities  or 
defects  in  the  affidavit  of  the  obligee 
upon  which  he  became  an  attaching 
creditor.  The  question  is  not  on  the 
sufficiency  of  the  affidavit,  but  on  the 
validity  of  the  claim  and  its  existence 
as  a  lien.     Franklin  v.  Pendleton.  572 

3.  It  is  no  objection  to  such  a  bond,  that 
the  condition  is,  to  pay  all  such  claims 
as  have  been  exhibited,  and  which  shall 
be  established  to  have  been  subsisting 
hens ;  omitting  the  words  '*  at  the 
time  of  exhibiting  the  same  respect- 
ively," contained  in  the  statutory  pro- 
vision for  the  bond.  id. 

4.  Such  a  bond  is  not  taken  by  the  officer, 
colore  officii,  it  not  being  to  himself, 
or  for  his  own  interest  or  protection. 

id. 

5.  It  is  not  necessary  that  such  a  bond 
should  appear  on  its  face  to  have  been 
taken  by  or  before  the  officer  who  issued 
the  attachment.  id. 

6.  An  old  steamboat,  of  three  hundred 
and  forty  tons,  was  fitted  up  for  a 
theatre,  and  used  as  such,  at  different 
river  ports.  After  being  thus  fitted  a 
new  enrolment  was  taken  out.  Held, 
that  she  was  liable  to  process  under  the 
act  for  the  attachment  of  ships  and 
vessels,  in  favor  of  one  who  furnished 
materials  for  repairing,  fitting,  and 
equipping  her,  although  a  part  of  the 
same  were  used  for  the  fitting  up  of 
the  theatre,  as  distingidshed  from  the 
hall.  id. 


7.  The  recital  in  the  bond  of  the  issuing 
of  the  attachment,  ia  sufficient  evidoica 
of  that  fact  in  an  action  against  the 
obligors.  id. 


SLANDER. 

1.  Words  imputing  insolvency,  when  qK>- 
ken  of  one  "  engaged  in  the  weodet 
ware  hueinees"  are  actionable.  Carpen- 
ter V.  Dennis.  305 

2.  The  principle  is,  that  words  spoken  of 
a  merchant,  trader,  or  person  engaged 
in  business,  in  which  credit  is  usual, 
making  imputations  against  his  credit, 
are  actionable,  and  it  is  not  confined  to 
merchants  and  traders  exclusively,    id. 

3.  An  allegation  in  a  complaint,  that  the 
plaintiff  is  "engaged  in  the  wooden 
ware  hveiness"  is  equivalent  to  an  aver- 
ment that  he  is  a  buyer  and  seller  of 
wooden  ware.  ^' 

4.  A  memorial  to  the  Postmaster  General, 
in  reference  to  the  business  of  his  depart- 
ment, e.  g.  the  bidding  for  contrscti 
which  he  is  authorized  to  make  by  liw, 
is  a  privileged  communication.  Cook 
V.  HiU.  341 

5.  So  held  of  a  memorial  by  one  who 
had  submitted  proposals,  protesting 
against  the  execution  of  a  contract  to 
another,  whose  proposals  had  been  ac- 
cepted, charging  upon  the  latter  fraud 
and  collusion  with  other  bidden.       id. 

6.  Such  a  memorial  b  not  absolutdy  or 
unqualifiedly  privileged,  and  if  it  be 
proved  that  there  was  not  probable  cause 
for  its  statements,  the  law  infers,  that  it 
was  malicious  as  well  as  false,  and  the 
writer  will  be  lUble  for  it  as  a  libel,  id- 

7.  If  the  statements  are  true,  they  are  not 
libellous,  no  matter  how  malicioudr 
they  were  made.  •*• 

8.  If  the  sUtements  are  untrue,  bat  the 
memorialist  made  them  in  good  faith, 
believing,  or  having  probable  cause  to 
believe  them  to  be  true,  they  are  priri- 
leged.  *"• 

9.  The  burthen  of  proving  the  want  of 
probable  cause,  is  upon  the  plaintiff,  aa 
in  an  action  for  malicious  prosecution. 
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10.  Absolutely  priyileged  commonicatioiw 
are  caofined  to  two  clasBes  of  cases, 
▼is.  proceedings  ia  courts  of  justice,  and 
applications,  memorials,  &.C.,  presented 
to  the  legislature,  or  growing  out  of 
legislative  proceedings.  And  in  these 
cases,  the  privilege  is  confined  to  mat- 
ters pertinent  to  the  legal  or  legislative 
proceedings  to  which  the  communica- 
tion relates.  id. 

11.  Where  slanderous  words  are  spoken 
in  a  foreign  tongue,  the  complaint 
should  set  forth  the  words  in  the  foreign 
language,  with  an  averment  of  their 
meaning  in  English,  and  that  the  per- 
sons present  understood  the  language 
used.    Letttnann  v.  Sitz.  734 


SLIPS. 
See  HEREDrrAXEivTs. 


SPECIFIC  PERFORMANCE. 

1.  It  is  not  a  valid  objection  to  the  speci- 
fic performance  of  a  written  agreement, 
that  it  is  not  signed  by  the  party  seeking 
to  enforce  it.    Woodward  v.  Aspinwall. 

272 

3.  In  general,  it  suffices  if  the  agreement 
be  certain,  fair,  and  just  in  all  its  parts, 
and  that  it  be  bigned  by  the  party  sought 
to  be  charged.  jd. 

3.  Semh. — That  a  suit  may  be  maintained 
to  compel  the  specific  performance  of 
a  contract  to  assign  an  agreement  made 
between  the  defendant  and  a  stranger, 
for  services  to  be  performed  on  a  stipu- 
lated compensation  ;  e.  g.  a  mail  con- 
tract, id. 

4.  But  where  H.,  having  contracted  with 
the  government  under  an  act  of  Con- 
gress, to  carry  the  United  States  mails, 
in  steamships,  from  Panama  to  Cali- 
fornia and  Oregon,  and,  pursuant  to  the 
act,  the  contract  provided,  that  the  Navy 
Department  should  at  all  times  exercise 
control  over  such  steamships,  and  could, 
at  any  time,  take  them  for  the  exclusive 
use  and  service  of  the  United  States; 
and  H.,  after  making  an  agreement  to 
assign  his  contract  to  W.,  executed  an 
assignment  of  the  same  to  A.,  one  of 
whose  partners  became  the  surety  of  H. 
to  the  government  for  the  peifoxmance 


of  his  contract ;  on  a  bill  filed  by  W. 
against  H.  and  A.,  to  enforce  a  specific 
performance  of  H.'s  agreement  with  W., 
it  was  held,  1.  That  inasmuch  as  the 
sanction  of  die  government  to  the  agree- 
ment with  W.  had  not  been  previoualy 
obtained,  the  court  would  not  enforce 
it  specifically;  and  2.  That  the  part- 
ner of  A.  who  was  the  surety  of  H.  was 
a  necessary  party  to  a  suit  to  compel 
such  performance.  id. 


STATUTE, 

1.  The  usual,  if  not  the  universal,  mode 
of  repealing  statutes  is  to  distinguish 
them  by  their  name  or  title.  And  it 
would  not  be  safe  to  admit  of  a  less 
degree  of  certainty  in  an  express  repeal- 
ing statute;  unless  possibly  in  a  case 
where  something  in  the  nature,  object, 
or  spirit  of  the  subject  matter  phows  a 
clear  intent.  Chegaray  v.  Jenkins.  409 

2.  The  definitions  of  words,  enacted  in 
title  fifteen  of  the  code,  are  controlled 
by  such  specific  provisions,  occurring  in 
the  same  statute,  as  enlarge  or  modify 
the  terms  defined.     Banwrn  v.  Miner. 

692 

3.  In  each  state,  it  is  the  province  of  its 
courts  of  justice  to  determine  the  con- 
struction of  its  statutes,  and  as  their  con- 
struction becomes  the  law  of  the  state, 
it  must  be  regarded  and  followed  as 
such,  by  all  foreign  tribunals.  Hoyt  v. 
Thompaon.  416 


See  Sale,  1. 

Shits  and  Vessels,  1. 


STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 


STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


SUMMARY  PROCEEDINGS 
AGAINST  TENANTS. 

See  Laitdloed  and  Tenant,  7, 8. 


I 
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SUPREME  COURT. 
Sao  Ebboi,  1  to  4. 


TAXES. 

1.  Hie  act  of  April  6, 1835,  reqMcting  the 
eoileciioD  of  tazea  in  thie  city  of  New 
York,  «^eh  declared  or  liiDited  the 
meaning  of  the  act  for  the  awanwment 
and  collection  of  tazea,  paand  on  the 
23d  of  April,  1833,  by  providing  that 
"  the  exemption  from  taxation  of  any 
building  for  public  wonhip,  or  any 
achool,  under  and  by  Tiitae  of  the  third 
aection  of  the  act  of  23d  of  April,  1823, 
ahall  not  extend  or  apply  to  any  such 
building  or  premiaee  in  the  said  city, 
unleaa  the  same  shall  be  exclnaiTely 
uaed  for  each  pnrposee,  and  exduarely 
the  property  of  a  religious  society  or 
the  New  York  Free  School  Society,"  is 
still  in  force,  and  was  not  affected  by 
the  general  repealing  act  (3  Rev.  St. 
165,  §  398.)  Ckegara^  r.  Jenkin$.  409 

S.  Premisea  in  the  city  of  New  Yorii, 
occupied  by  the  leasee  aa  a  boarding  and 
day-school  for  young  ladies,  are  liable 
to  taxation,  and  are  not  exempted  there- 
from by  the  proviaiona  of  the  revised 
autntea,  (1  Rev.  St  387,  i  4.)  id. 


TENDER. 

See  Salx,  7,  8. 


TRADE  MARKS. 

1.  The  principle  upon  which  trade  marks 
are  protected,  ia  not  confined  to  personal 
property.  It  applies  to  a  name  applied 
or  appropriated  to  real  property,  aa  to  a 
public  hotel.    Howard  v.  Hemiquex. 

725 

2.  Where  the  proprietor  of  a  hotel,  opened 
it  under  the  name  of  Irving  House,  and 
it  very  soon  became  generally  and 
equally  known  aa  the  Irving  Houae  and 
Irving  Hotel,  and  was  kept  by  him 
while  thua  designated  ;  it  was  held  that 
he  had  a  right  to  the  uae  of  those 


names,  to  die  exclusion  of  other  penom 
in  the  same  city  or  town  ;  and  on  thdr 
aobaeqaently  aetting  up  a  hotel  eilled 
hvimg  Hotel,  they  were  reatraioed  froa 
the  uae  of  that  name  by  injunetioa.  id. 


See  Saub,  20  to  23. 


TRESPASS. 
See  Daxaobs,  6  to  22. 

MoSTftAOX  OF  CHATrBLSri. 


TROVER. 

See  Damages,  6  to  23. 
Sale,  27. 


TRUST  AND  TRUSTEE. 

1.  All  the  neceaaaiy  expenses  of  a  tniitee 
are  to  be  rdmburaed  to  him  out  of  tiie 
estate,  although  no  provisioa  in  relatioB 
to  such  expenses  be  contained  in  the 
instrument  creating  the  Cmst  Nofet 
V.  Blakeman.  531 

2.  Such  expenaea  are,  in  all  ea8es,a  cliai]ge 
on  the  rents  and  profits,  and  when  in- 
curred, for  the  benefit  of  the  remaioder 
men  aa  well  aa  the  life  benefidaxy,  tre 
a  charge  on  the  inheritance.  td. 

3.  The  solicitor  and  counsel  who  defended 
suite  of  this  character,  was  held  entitled 
to  recover  such  expenses  agaiost  the 
esute  which  he  had  defended  on  tbe 
retainer  and  agreement  of  the  txustee  to 
compensate  hka  out  of  tbe  rents  and 
profita.  •^• 

4.  Tn  general,  a  trustee  is  bound  to 
manage  and  employ  the  trust  property 
for  the  benefit  of  the  beneficiary,  widi 
the  care  and  diligence  of  a  proTident 
owner.    lAUkfield  v.  WkiU.        ^ 

5.  He  will  not  be  exempted  fiom  respon- 
sibility for  ioases  occasioned  by  bis 
negligence,  on  the  ground  that  be  ww 
eqoaUy  improvident  in  his  own  aftii^ 

a. 

6.  Grosa  negligence,  in  the  ordinary  on 
of  language,  signifiea  negligence  of  «^ 
aggravated  chuacter,  aa  distiiviiw" 
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from  that  which  is  merely  careleBB  or 
not  palpably  culpable.  id. 

7.  When  the  Degligent  act  is  such,  that, 
ai  first  blosh,  it  strikes  the  mind  as 
manifestly  culpable  or  aggravated,  it  is 
gross  negligence.  id. 

8.  A  stipulation  limiting  the  liability  of  a 
trustee  to  his  own  gross  negligence  or 
wilful  misconduct,  exonerates  him  from 
a  great  portion  of  the  responsibility 
which  the  law  attaches  to  his  office,  id. 

9.  Such  a  stipulation,  in  a  general  assign- 
ment to  a  trustee,  for  the  benefit  of  cre- 
ditors, is  evidence  of  an  intent  to  hinder, 
delav  and  defraud  creditors,  and  it  ren- 
ders  the  assignment  void  as  against 
them  id. 

10.  Where  persons  who  received  a  con- 
veyance of  a  tract  of  land,  formed  an 
association,  by  articles,  dividing  their 
intere^^ts  into  transferrible  shares,  ap- 
pointed directors  to  manage,  improve, 
and  dispose  of  their  land,  and  then 
conveyed  the  same  in  fee  to  the  trustees, 
who  were  to  sell  and  dispose  of  the 
same,  for  the  benefit  of  the  association, 
the  deed  to  them  referring  to  the  ar- 
ticles ;  it  was  held,  that  the  whole  title 
legal  and  equitable,  vested  in  the  trus- 
tees, and  the  directors  could  not  dispose 
of  any  portion  of  the  land  by  a  dedica- 
tion to  the  public  or  otherwise,  without 
the  co-operation  of  the  trustees.  Ward 
V.  Davis.  502 

11.  A  trust  simply  to  convey  lands,  with- 
out any  discretionary  power  to  sell,  is 
not  auUiorized  by  law.     Per  Dueb,  J. 

id. 


See  Debtor  and  Creditor,  8  to  10. 
Husband  and  Wipe,  8  to  13. 
Powers. 

Religious  Societies,  1  to  3. 
Will,  1  to  9,  17. 


u 


USAGE. 


See  Evidence,  3  to  5,  7,  8. 
Sale,  12. 

Vol.  m. 


USES  AND  TRUSTS. 

See  Charitable  Uses. 
Religious  Societies. 
Trust  and  Trustee. 


VARIANCE. 

See  Arbitration,  &.c.,  2. 
Practice,  Amendment,  4. 


VENDOR  AND  PURCHASER. 

See  Agreement,  13  to  16. 
Mortgage,  1  to  3. 


VENUE. 
See  Jurisdiction,  6,  10,  11. 


52 
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WARRANTY. 
See  Sale,  3,  5. 


WHARVES  AND  PIERS. 
See  Hereditaments. 


WILL. 

A  testator,  after  bequeathing  to  his 
wife  certain  real  estate  for  life,  and 
giving  annuities  to  his  wife  and  daughtere, 
by  the  fifth  clause  of  his  will  devised  as 
follows :  "  As  to  all  the  rest  and  resi- 
due of  my  estate,  real  and  personal,  I 
give,  devise,  and  bequeath  the  same  in 
Siree  equal  parts,  to  be  divided  as  fol- 
lows, viz.  one  third  part  to  my  son 
Isaac  in  fee  simple ;  one  third  part  to 
the  trustees  hereinafter  named,  for  the 
use  of  my  son  J.  B. ;  and  the  remaining 
one  third  part  in  five  equal  shares,  to  be 
subdivided  to  J.  R.  B.,  R.  B.,  C.  B.,  and 
W.  B.,  in  fee  simple,  one  share  each,  and 
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the  remaining  share  to  the  add  trustees, 
for  the  use  of  M.  B.  B.,  children  of  my 
di^ceased  daughter  6.  B."    By  the  sixth 
clause  of  his  will,  the  testator  directed 
his  executors,  within  a  convenient  time 
after  his  deceaye,  after  having  set  apart 
so  much  of  his  estate  as  might  be  neces- 
sary for  the  payment  of  annuities,  and 
of  the  legacies  thereafter  to  be  mention- 
ed, and  tlie  payment  of  his  debts  and 
funeral  expenecfl,  to  make  a  schedule 
and  e.-timatc  of  all  the  "  rest  and  residue 
of  his  estate,  real  and  personal,"  and  to 
proceed  to  make  a  divi^ion  and  distribu- 
tion  thereof  to  his  before  named  residuary 
legatees,  taking  into  connderation  the 
advances    made   to  them  respectively. 
In  the  seventh  clause  the  testator  de- 
vised a  dwelling  house,  &c.,  upon  the 
decease  of  his  wife,  and  upon  the  decease 
of  her  and  the  other  annuitants  respec- 
tively, all  those  parts  of  his  estate  which 
he  had  directed    to  be    set    apart  for 
the  payment  of  tlicir  respective  annuities, 
"  unto   the  same   persons,  and  in  the 
same  proportions  and  shares,  and  sub- 
ject to  the  same  trusts  as  my  residuary 
estate,  so  called,  as  mentioned  and  set 
forth  in  item  fifth  of  this  will ;  and  I 
do  direct  a  like  division,  partition,  and 
distribution  thereof  to  be  made,  if  pi:ac- 
ticable,  on  the  happening  of  each  of  the 
last  above  mentioned  events."      Held, 
that  the  devise  to  J.  R.  B.,  in  the  fifth 
section,  was  a   specific  devise  of  one 
fifteenth  of  the  re.'^iduary  estate,  ajs  de- 
fined and  directed  to  be  distributed  in 
the  sixth,  and  consequently  was  exdu- 
ave  of  the  future  estates  and  interests 
which   were    devised   to    him    in   the 
seventh,  or  to  which  he  was  or  might 
become  entitled  under  any  other  provi- 
sion or  dispoi-ition  in  the  will.  Rowland 
V.  Union  Theological  Seminary.       82 

1  a.  By  a  codicil  to  the  same  will,  the 
testator  added  SI 000  to  the  annuity  to 
his  wife,  making  it  $6000,  which  sum 
he  ordercid  to  be  paid  to  her  annually, 
as  directed  in  the  second  section  of  Ids 
will.  By  a  second  codicil,  the  testator, 
after  reciting  the  death  of  his  son,  J.  R. 
B.,  since  the  execution  of  his  will,  di- 
rected that  his  residuary  estate,  instead 
of  being  divided  into  three  shares,  should 
be  divided  into  two  shares,  and  distri- 
buted as  follows :  one  share  to  his  son 
Isaac,  and  the  other  share  to  the  chil- 
dren of  his  deceased  daughter  G.  B. 
Held,  I.  That  the  execution  of  the  firpt 
codicil  was  a  republication  of  the  will ; 


and  that  the  eil^t  of  such  republication 
was  to  enlarge  the  operation  of  the 
seventh  section  of  the  will,  which  di- 
rected that,  upon  the  death  of  the  aonai- 
tants,  those  parts  of  the  estate,  which 
had  been  set  apart  for  the  paym^it  of 
the  annuities,  should  go  to  the  same 
person  and  in  the  same  proportions,  as 
his  residuary  estate.  2.  That  the  same 
seventh  section  must  accordingly  be  c<mi- 
strued  to  embrace  the  entire  capital  of 
the  trust  fund,  the  income  of  which  was 
to  be  applied  to  the  payment  of  the  an- 
nuities during  the  lives  of  the  annui- 
tants, and  that  the  residuary  intersBt  in 
die  addition  which  the  first  codicil  had 
made  to  such  capital,  had  passed  to  the 
residuary  legatees,  aB  included  in  the 
seventh  section.  3.  That  the  dispoa- 
tion  made  by  the  second  codicil  was 
confined,  by  terms  not  susc^tible  of  any 
other  construction,  to  the  residuary 
estate,  which,  by  the  fifth  item  in  the 
will,  the  testator  had  directed  to  be 
divided  into  three  equal  shares;  and 
that  estate  was  the  same  that  in  the  axth 
section  he  had  directed  to  be  distributed, 
within  a  convenient  time  after  his  de- 
cease. That  consequently  the  devisee 
and  bequests  to  J.  B.  R.,  contained  in 
other  sections  of  the  will,  had  become 
lapsed  by  his  death,  and  that  every  estate 
and  interest  which  they  embraced  had 
passed  to  the  heiis-at-law,  or  next  of 
kin  of  the  testator  ;  he  having  died  in- 
testate, to  that  extent.  4.  That  had  no 
other  codicil  been  added  to  the  will, 
J.  R.  B.  would  have  been  entitled,  un- 
der the  fifth  section  of  the  will,  to  one 
fifteenth  of  the  residuary  estate,  as  de- 
fined in  the  sixth,  deducting  therefrom 
the  capital  withdrawif  by  the  first  codi- 
cil ;  and  that  under  the  second  codicil  he 
would  have  been  entitled  to  one  tenth  of 
another  third  ;  that  is,  to  an  additional 
one  thirtieth  of  the  whole.  id. 


The  testator  subsequently  executed  a 
third  codicil  to  his  will,  in  which,  after 
reciting,  that  by  the  fifth  section  of  his 
will  he  had  given  to  J.  R.  B.  a  portion 
of  his  estate,  and  that  J.  R.  B.,  once  a 
minister  in  a  Protestant  church,  had 
become  a  priest  in  the  Roman  church ; 
the  testator  annulled  and  made  void 
"the  aforesaid  bequest  and  devise  to 
the  said  J.  R.  B.,  and  do  give  and 
bequeath  the  portion  so  given  him  by 
my  last  will  and  testament  to  the  Union 
Theological  Seminary,"  &c.  flVW, 
that  the  construction   of   this  codicil 
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wafly  that  the  testator  intended  to  take 
from  his  grandson  that  portion  of  the 
estate  which  he  had  given  him  by  the 
fifth  section  of  his  will,  and  nothing 
more ;  leaving  untouched  the  rever- 
sionary e^tate  and  the  interest  which 
he  had  made  the  subject  of  a  separate 
devise  in  the  seventh  section,  and 
leaving  untouched,  also,  the  addition 
which  he  had  made  to  J.  R.  B.'s  share 
by  the  second  codicil.  id. 


3.  The  republication  of  a  will  never  alters 
the  sen^^e  of  its  original  words,  but  can 
only  extend  the  operation  of  such  as  are 
general.  id. 


A  specific  devise  or  bequest,  specific 
either  &s  to  the  amount,  the  property, 
or  the  fiihare  that  is  given,  can  never  be 
enlarged  by  the  republication^  without 
change,  of  the  will  in  which  it  is  con- 
tained, id. 


r 


Courts,  in  construing  wills,  cannot 
make  any  addition  to  words  which,  as 
they  Ftand,  exhibit  a  full  and  consistent 
meaning.  It  is  only  when  the  sense 
is  manifestly  imperfect,  or  is  hopelessly 
ob£>curo,  or  is  directly  inconsL'<tent  with 
other  expre-«  provisions  in  the  will,  that 
Mich  an  addition  is  ever  permitted,     id. 


It  b  only  when  descriptive  words  are 
in  fact  untrue,  and  their  falsity  would 
vitiate  or  render  ineffectual  the  pro- 
vision or  claui'c  in  which  they  are  found, 
that  a  court,  cither  of  law  or  equity,  can 
listen  to  the  allegation  of  a  mistake,  and 
rectify  the  error.  id. 


7.  Introductory  words  in  a  will,  declaring 
the  general  intent  of  the  testator,  can 
never  alter  the  sen>e  of  a  positive  devb«, 
so  as  to  give  a  meaning  to  its  terms, 
corresponding  with  the  intent  so  de- 
clared, but  differing  from  that  which 
those  terms  plainly  express.  id. 


8.  Where  the  words  of  a  devise  are 
obscure  or  ambiguous,  the  introductory 
clause  may  be  justly  invoked  to  aid, 
perhaps  control  their  interpretation  ;  but 
when  they  are  so  clear  and  explicit  as  to 


admit  but  one  interpretation,  that  most 
be  followed,  and  the  declaration  of 
an  opposite  or  different  intent  be  wholly 
disregarded.  id. 

9.  The  material  subject  of  a  devise, 
when  clearly  defined,  can  no  more  be 
changed  than  the  intere.<«t  in  that  sub- 
ject which  the  devisse  purports  to  con- 
vey. And  if  a  specific  devise  cannot  be 
thus  enlarged,  a  revocation  ju^t  as  de- 
finite and  specific,  upon  which  the 
devise  is  founded,  is  equally  exempt 
from  alteration.  id. 


10.  A  religious  society,  incorporated  under 
the  general  act  of  1784,  cannot,  since 
the  revised  statutes  of  1830,  take  lands 
by  devise.  Ajfrea  v.  Metkoditt  Church. 

351 

11.  Semb.  Such  a  society  could  not  take 
by  devise  at  any  time,  under  the  general 
act  of  1784.  id. 

12.  The  power  of  individuals  to  devise 
their  lands,  is  the  creature  of  positive 
law,  and  it  may  be  abrogated  by  a  repeal 
of  the  law,  or  modified  and  re.-'trictcd  at 
the  pleasure  of  the  legislature,  so  as  to 
exclude  classes  of  either  natural  or  arti- 
ficial persons  from  deriving  benefit  from 
its  exercise.  id. 

13.  Such  an  exclusion  does  not  alter  the 
charter  of  an  existing  corporation  ;  it  is 
a  change  of  the  municipal  law  which 
incidentally  affects  the  corporation,   id. 


14.  The  execution,  after  the  revised  sta- 
tutes, of  a  codicil  to  a  will  made  before 
they  took  effect,  renders  the  construction 
of  the  will  subject  to  the  provifdons  of 
those  statutes.  id. 


15.  A  devise  to  a  religious  corporation, 
which  is  invalid  from  the  incapacity  of 
the  corporation  to  take  by  device,  can- 
not be  sustained  as  a  charitable  or  pub- 
lic use,  to  be  executed  by  a  court  of 
equity  ;  but  the  lands  devised  de.>»cend  to 
the  heirs  at  law  of  the  testator,  as  in  a 
case  of  entire  intestacy.  id. 


16.  Therefore,  a  devise  to  a  corporation 
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not  capable  of  taking,  by  devise,  in 
tnnt,  to  apply  the  renu  to  the  Pupport 
of  aj^ed  perxmn,  not  divd^ated  by  claaa, 
or  otht^rwiite  than  rendeots  in  places 
where  thcrt*  f>hould  be  a  hoofie  of  wor- 
ihip,  caiini)t  be  executed  by  chancery, 
and  ia  illegal  and  void.  id. 

See  P0WU13. 


WORK,  LABOR,  AND  SERVICES. 

See  Aqseexebt,  4  to  6. 
liisir. 


WRIT  OF  ERROR. 
See  Error. 
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LITTLE  &  COMPANY, 

Coto  BookBtUtts  anlr  )Publi0t)er0, 

53  STATE  STREET,  ALBANY, 
its  tbs  attention  of  die  Legal  FroiiMiion  to  tlieir  ezten^e  Stock  of 

LAW  BOOKS  AND  STATKINERT. 


For  Sale  on  Liberal  Terms* 


<^»«  > 


IMPORTANT  NEW  LA  W  BOOKS. 


JITDOB  HATBBITB  NBW  PRACTXCB  AlTD  FORlff& 

The  Practice  of  the  Courts  of  this  State,  adapted  to  the  Code  of  Pro- 
cedore,  as  aihended  hy  the  Act  of  April  11, 1849;  with  the  Rulea  of  the 
Bupreme  Court,  adopted  at  the  Coarention  of  Judges,  on  the  first  of 
AugU8t*-4o  which  is  added  a  eoptous  Appendiz  of  Practical  Forms— in 
1  ToL,  octaTo:  By  Chester  Hayden,  Couose&or  at  law. 


J0BOB  RAYDBITB  MBW  PRACneB  A2ffD  FOBMB^ 

For  the  JUSTICES'  COURTS  of  the  Slate  of  New-Y«rk-^ne  voL,  8to: 
By  Chester  Hayden,  Counsellor  at  Law. 


^^^^^^^•^^^^^^^^^^ 


RBVZSBD  8TAT0TB8. 

Third  Edition— now  ready,  Revised  Statutes  of  New-Yorlc^  in  three 
▼ohunes,  octavo— prepared  by  the  Hon.  John  C.  Spencer.  This  edition 
contains  the  Laws  of  the  State  of  New-York,  passed  during  the  last 
twenty  yean. 


MlM^^%^^>^^^^i/^S^ 


BARBOUR19  BBPOBSS 

Of  tile  Supreme  Court  of  the  State  of  New-York.    Volume  four  now 
leadT'-price  t3.5a 


TODGB  consLizra'S  jjdmiraltt. 


JuBt  puUiflhed  by  the  sabscriber,  the  Jurisdiction,  Law,  Fk«ctice»  Pleid- 
ings,  and  Fonns  of  the  (>mrt  of  Adzninl^  of  the  United  States:  By  Hon. 
Alfred  Conkling,  U.  S.  Judge  of  the  Northern  District  of  New-Yoik. 


The  ReportB  of  iSbe  Court  of  Appeals  of  the  State  of  New-Yoik:  By 
G.  F«  Comstock,  Esq^  Reporter.  Price  Ibr  the  two  Tohimes^  complete 
and  bound  in  call;  $3*50  per  vol. 


PAIOB'8  CECANCBRT  RBFORTa 

Volume  XL  Reports  of  Gases  argued  and  determined  in  the  Court 
of  Chancery  of  the  State  of  New-Tork:  By  Alonzo  C.  Paige,  Counsellor 
at  Law.    Cal£ 


TBB  SBBBtON  LAWS  FOR  IMa 

The  Laws  of  NeW'York,  with  the  Certificate  of  the  Hon  Christopher 
Morgan,  Seerstary  of  State,  (widiout  which  no  copy  is  legal,)  that  die 
ssid  Tolume  was  printed  under  his  direction,  according  to  law.  (See 
Laws  of  1843,  chap.  9a) 


HON.  JV9GE   STORY'S  WORKS. 


COMBOBKTTARIBS  ON  THB  LAW  OF  BATTiMBlTTg^ 

With  niustrationa  from  the  Civil  and  the  Foreign  Law :  By  Joseph  Story, 
LL.  D^  one  or  the  Justices  of  the  Supreme  Court  of  the  United  States, 
and  Dane  Professor  of  Law  in  Harvard  University.  Fourth  edition — re- 
vised, corrected,  and  enktiKed. 


>^/^»^M>/^r>yv%^^«^- 


COMMBRTARZBS  ON  TBB  CON8T1TUTION 

Of  the  United  States— with  a  Preliminary  Review  of  the  Constitutional 
History  of  the  Colonies  and  States,  before  the  adoption  of  the  Constita- 
tion:  By  Joseph  Story,  LL.  D. 


3C 


COlflMENTABIBS  ON  TBB  CONFLICT  OF  ZJLWS^ 

Foreign  and  Domestic,  in  regard  to  Contraoti,  Righta,  and 
and  especially  in  regard  to  Bfarriagesi  Divorces,  Wills,  Successions,  and 
Judgments :  By  Joseph  Story,  LL.  D.  Third  edStion — revised,  corrected 
and  greatly  enlarged. 


^^^^<^n^V\^^^^^^^M^i 


COBOIBNTARZBB  ON  EQT7IT7  JURZ8PRUDBNCB, 

As  Administered  in  England  and  America:  By  Joseph  Story,  LL.  D. 
Fourth  edition — revised,  coirected  and  enlarged. 


COaomNTASZBB  ON  TBB  IiAW  OF  AOBNC7, 

As  a  Branch  of  ifommereial  and  Maritime  Jurisprudence,  with  Oeca- 
sicmal  Illustrations  from  the  Civil  and  Foreign  Law:  By  Joseph  Story, 
LI*  D.    Third  edition — revised,  conected  and  enlarged. 


••^^S/X^^kA^a^XA/S^tM- 


COBffMBNTARXBS  ON  THB  LAW  OF  PARTNBRSBIP, 

As  a  Branch  of  Commercial  and  Maritime  Jurisprudence,  with  Occa- 
sional Illustrations  from  the  Civil  and  Foreign  Law:  By  Joseph  Story, 
LL.  D.    Second  edition.  '' 


OOMBCBNTARIB8  ON  TBB  LAW  OF  BILLS  OF  BZO&ANaB, 

Foreign  and  Inland*  as  Administered  in  England  and  America,  with 
Occanonal  Illustrations  from  the  Commercial  Law  of  Nations  of  Conti- 
nental Europe :  By  Joseph  Stoiy,  LL.  D.    Second  edition. 


-•«'S^>^k^k^^^^^^^^ta 


COMMBNTABQIS  ON  BQUIT7  PLBADINOB^ 

And  the  Incidents  tiiereto,  acc<Hrding  to  the  Practice  of  the  Courts  of 
Equity  of  England  and  America:  By  Joseph  Stoiy,  LL.  B.  Thiid  edi- 
tion— ^revised,  corrected  and  enlarged. 


OMnBBNVABXBi  ON  TBS  XiAW  OF  FttOflDEBMBy  BOTBl, 

And  Guarantees  of  Notes,  and  Checks  on  Banks  and  Bankers,  with  Oc- 
casional  fllustrations  from  the  Conuneroial  Law  of  the  Nations  of  Con* 
tinental  Europe:  By  Joseph  Stozy,  LL.  D.  Second  edition— oonreeied 
and  enlarged. 


LiUU  ^  Co*9  Law  Catalogue. 


JUST  P  UBLISHED 


ANGELL  ON  COMMON  CARRIERS. 

A  IVeatiM  on  the  Law  of  Gnrien  of  Goods  and  Pumiiigtiii, 
and  Water:  93rJooephK.Ang6lL    On6ToL,9vo. 


bgrLmd 


OREENLEAF'S  CRUISE  ON  REAL  PROPERTY. 

The  fixal  Tolumo  of  Gruiae'a  Digest  of  the  Law  of  Real  Pmopert^,  r»- 
▼ised  and  oonaiderably  enlarged,  by  Heniy  Hopley  Wbite,  £m|.;  further 
rsTisad  and  abridged,  with  additions  and  notes,  lor  the  uwef  AmerkiB 
Studems:  Bjy  Simon  Gnenlea^  LL^  IX    Three  toIs^  loyal  8ftx 


«^%/SA^k^«^^^^^kA/^^ 


A  TREATISE  ON  THE  LAW  OF  PATENTS, 

For  UseAil  Inventions  in  the  Umted  Stales  of  Amorica,  and  the  Rai»* 
dies  for  their  Infringement:  By  George  Ticknor  Curtis,  CouDMllorat 
law. 


ANGELL  ON  WATER  COURSES. 

IVeatiw  OB  theCmmon  Law  in  ralatioii  to  Water  CooiMi:  ^r  JoMpb 
ILAngelL    New  and  fourth  edition— revised  and  greatityenlazfod. 


^^^^^«\^<^i^^S/^«^^^> 


DAVEIS'S  REPORTS. 

Beports  of  Cases  determined  in  the  District  Court  of  the  United  SMi 
Ibr  die  District  of  Mame,  with  some  Opinions  of  the  District  Judge,  in 
Cases  determined  in  the  Circuit  Couit,  1839— 1849:  ^yEdwaidRI^ 
ivo;  law  sheep.    (8^. 


wXW>i~><'V*>«~i<~»'^«^i«~w"if~ 


CURTIS  ON  COPYRIGHT. 

A  Traadse  on  the  Law  of  Cbpsright  in  Books»  Dnmatio  and  Maneil 
Compositions^  Letters  and  otlier  Manoaccipti^  Engtavingsand  Sculpiaf% 
as  adminislered  in  England  and  America;  with  seme  Notices  of  dieS** 
totyofliteraiy  Property:  By  George  T.Curtis.    8va 


i^ 


GREENLEAF  ON  EVTOENCK 

A  Trettiis  <m  the  Law  of  Eridence:  By  Simon  Graenkaf,  LL. D^ 
BoyaUPMfeasorofLaw  at  Harvard  Univenity.  Third  editum.  3  Tola.; 
royal  Syo. 


ANGELL  AND  AMES  ON  CORPORAHONS. 

Treatiae  on  the  Law  of  Private  Corpondona  Aggregate:  By  J^mfh 
K*  Angell  and  Samuel  Amea.    Third  edition.    8vo. 


JARMAN  ON  WILLS. 

A  Treatise  on  WiUa,  with  a  oofnona  DiaMrtation  ob  the  ConatnietiQii 
of  Deviaea:  By  T.  Jarman*  With  Notes  and  Refereneea  to  American 
Law:  By  J.  C.  Peridns,  Esq.    2  vols^  8to. 


COLLYER  ON  PATNERSHIP. 

A  Practical  Treatise  on  the  Law  of  Partnerahip;  with  an  Appendix  of 
Forma:  By  John  CoHyer.  Third  American,  from  the  second  English 
Edition ;  with  large  Additiona  to  the  Text  and  Notea:  By  J.  C.  Peridns. 
Thick  8vo. 


ABBOTT  ON  SHIPPINa 

A  Treatise  of  the  Law  relative  to  Merchant  Ships  and  Seamen ;  in  five 
Parts:  By  Charles,  Lord  Tenterden,  late  Chief  Justice  of  England.  The 
aeventh  Engliah  edition,  by  William  Shee,  Seijeant  at  Law.  The  fifth 
American  edition,  with  tiie  Notes  of  Mr.  Justice  Qtary,  and  additional 
Annotations,  by  J.  C.  Perkins,  Esq. 


HOWARD'S  SUPREME  COURT  REPORTS. 

RepoHs  of  Cans  Argued  and  Determined  in  the  Supreme  Court  of 
the  United  Stales,  January  Term,  1846-7:  By  Beiqamm  C.  Howard, 
Counsellor  at  Law,  and  Reporter  of  the  Decisions  of  the  Supreme  Court 
of  tiie  United  Statea.    Vols.  IV,  V,  and  VL 


MASSACHUSETTS  REPORTS. 

Tyn^M  Bspoffti  of  Cum  in  the  Supreme  Judicial  Court  of  llMnebtt- 
wtt^firom  1804 to  1809:  By Ephnim WiUiann.    VoLL    17Tol8^8fo. 


PICKERING'S  REPORTS. 

Report!  of  Cmm  in  die  Saprame  Judicial  Court  of  Haaaachiuettii 
from  1890  to  1841:  By  Octaviua  Pickering.    94  vola.,  oetavo. 


METCALF'S  REPORTS. 

Report!  of  Caeea  Argued  and  Determined  in  the  Supreme  Judicial 
Court  of  Maaaaohuaetta,  from  1840  to  1846:  By  Theron  MetealC  11 
Tol&,oetaTO. 


VESEVS  REPORTS. 

Reporla  of  Caaea  Argued  and  Determined  in  the  High  Court  of  Chan- 
cery, from  the  year  1789  to  1817,  with  a  Digested  Index:  By  Francia 
Veaey,  Jr^  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.  From  the  last  Lon- 
don edition ;  with  the  Notea  of  Francia  V^aey,  Jr.,  Esq.,  and  the  Exten- 
aiye  Annotationa  of  John  E  Hovenden,  Eaq.,  of  Gray'a  Inn,  Barriater  at 
Law.  The  whole  edited,  with  Notea  and  Referencea  to  American  Law, 
and  aubaequent  Engliah  Decisions:  By  Charles  Sumner  and  J.  C.  Per- 
Idna,  Eaqra.    90  vols.,  octavo. 


UNITED  STATES  EQUITY  DIGEST. 

In  actire  preparation,  and  will  soon  be  ready,  a  Digest  of  aU  the  Re- 
porta  in  Equity,  decided  in  the  United  States  Courts,  and  in  the  Courta 
of  the  aeveial  Statea,  from  the  earliest  period  to  the  present  time.  In 
one  volume,  royal  octavo— corresponding  with  the  United  States  Digests 
of  Common  Law  and  Admiralty  Reports,  by  Messrs.  Metcali^  Peiidna, 
Curti^  and  Putnam;  and  forming,  with  that,  a  complete  Digeat  of  all 
the  Reports  to  1847— from  which  (period  Mr.  Putnam's  Annual  IMgest 
will  include  the  Common  Law,  Admiralty,  and  EquiQr  Reports :  By  John 
Phelpa  Putnam,  of  the  Boston  Bar. 


THE  ANNUAL  SUPPLEMENT  TO  THE  UNITED  STATES 

DIGEST  FOR  1847. 

A  Supplement  to  the  United  States  Digest;  being  a  Digest  of  Decis- 
ions of  the  Courts  of  Common  Law  and  Admiralty  in  the  United  States, 
to  1848,  not  previously  digested  in  the  first  &ve  volumes :  By  John  Phelps 
Putnam,  of  the  Boston  Bar.    1  vol,  royal  8va 


UNITED  STATES  STATUTES  AT  LARGE. 

SESSION  LAWS. 

Public  Laws  of  the  United  States  of  America,  passed  at  the  First  and 
Second  Sessions  of  the  Twenty-ninth  Congress,  1845-1847,  and  the 
First  Session  of  the  Thirtieth  Congress,  1847-48.  Carefully  collated 
with  the  Originals  at  Waahingtcm :  Edited  by  Geoige  Minot,  Counsellor 
at  Law.    In  two  Parts;  royal  octavo. 


INDEX  OF  CASES* 

An  Index  of  the  Names  of  all  the  Cases  in  the  three  volumes  of  the 
United  States  Digest,  and  the  two  volumes  of  the  Supplement,  Alpha-* 
betically  arranged,  with  References  for  each  Case,  to  the  volume  and 
page  of  the  Reports  whence  the  Case  is  taken,  and  to  the  volume  and 
page  of  the  Digest  where  it  is  found — ^thus  making  an  Index  of  Cases, 
as  well  for  all  the  Reports  in  the  United  States,  as  for  the  United  States 
Digest    1  voi,  8vo. 


WOODBURY  AND  MINORS  REPORTS,  VOL.  H. 

Reports  of  Cases  argued  and  determined  in  the  Circuit  Court  of  the 
United  States  for  the  First  District:  ^By  Charles  L.  Woodbury  and  Geo. 
Minot    VoLU 


WEBSTER'S  DICTIONARY. 

Price  reduced  to  Six  Dollars.  The  entire  work,  unabridged,  in  one 
volume;  crown  quarto,  of  1452  pages— K^ontaining  all  the  matter  of  Dr. 
Webster's  original  work,  his  improvements,  up  to  the  time  of  his  death, 
and  now  thoroughly  revised,  and  greatly  enlarged  and  improved:  By 
Professor  Chaunoey  A.  Goodneb,  of  Yale  College. 


CURTIS'S  EQUTTT  PRECEDENTS. 

Eqpiity  Praeedeniii  detigned  to  iUtulnte  and  aeeompany  Mr.  J\ 
8M7^  IVaatiM  OB  Sipiiqr  PletdiBgB:  B j  Georgo  T.  Cank. 


v^^r^^^^^^^^^^^^^Mi 


LIFE  AND  TIBfES  OF  ORATTAN. 

of  tho  Lift  tad  TimM  of  the  Bt  Hon.  Heoiy  Gnttu:  Bf 
Bmuj  Gnttan,  Esq.    5  vola^  8to;  Portrait,  doch,    f7-5a 


BROUGHAM'S  STATESMEN. 

Hiilariool  BkeielMi  of  StitsnMB  who  flonriabod  in  tiio  limo  of  GMrgo 
m.;  to  which  m  added  Romttln  on  the  FmnekBovolotioii:  BjfLord 
Hemy  BloagfaoM.    TUrdoeriee;  dfo^ebtfa.    $StQ(k 


I 


NORTH'S  LIVES. 

The  Liree  of  die  Bt  Hon.  FVancisNortht  Baron  Guilftrd,  LordKeep- 
ar  of  the  Great  Seal;  the  Hon.  BirDadley  North;  and  die  Hon.  and  Bar. 
John  North«-with  Notee  and  Dloatrationai  Hvlorieal  and  Biognphieal: 
By  the  Hen*  Boger  North.    Svola^dTo;  doth.    f7'5a 


BROUGHAM'S  SPEECHES. 

Speeebee  of  Heniy,  Lord  Brougham,  upon  Queedona  relating  to 
Pttblic  Bighti^  Dutiea,  and  Intereata;  with  ifiatmncal  Introdnetioni^  and 
a  Critieal  Dieaertation  upon  the  Eloquence  of  the  Andenta.  4  Tola., 
8to;  doth.    $8-00. 


'^•^'^^^^^^^^^>^^N^ 


PITT'S  SPEECHES. 

The  Speeehea  of  die  Bt  Hon.  William  Pitt,  in  die  Houae  of  Com- 
mona.    4to1&,8to;  calf.    $16-00. 


•^^^^S^WN^^^>^^/^^^^« 


HARRIS'S  UVES. 

An  Hktoffiod  and  Cridcd  Aooount  of  die  Liveaand  Wridnp  of  J 
LandCharieaL;  and  of  the  lirea  of  Olifor  OomweB  and  CI|vleo 
9y  William  Harria.    5ToiB.,8vo;  hatf  mecoooo.    $WOa, 
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